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Title  3 —  Presidential  Determination  No.  93-28  of  June  25,  1993 

The  President  Presidential  Determination  on  Haiti  Reconstruction  and 

Reconciliation  Fund 

Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  section  614(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the  "Act”),  I  hereby: 

(1)  determine  that  it  is  important  to  the  security  interests  of  the  United 
States  to  furnish  to  Haiti  up  to  $36.4  million  in  assistance  from  Development 
Assistance  obligated  for  Haiti,  and  under  Chapters  4,  5.  and  6  of  Part 
II  of  the  Act  from  Economic  Support  Funds  (ESF)  previously  allocated 
for  Peru  and  ESF  deobligated  from  Bolivia,  without  regard  to  sections  513 
and  518  of  the  Foreign  Operations,  Export  Financing,  and  Related  Programs 
Appropriations  Act,  1993  (Public  Law  102-391),  and  sections  620(q)  and 
660  of  the  Foreign  Assistance  Act  of  1961,  as  amended  (22  U.S.C.  2151 
et  seq.).  or  any  other  provision  of  law  within  the  scope  of  section  614; 

(2)  determine  that  it  is  vital  to  the  national  security  interests  of  the 
United  States  to  furnish  up  to  $918,000  in  assistance  under  section  23 
of  the  Arms  Export  Control  Act  from  Foreign  Military  Financing  (FMF) 
funds  previously  obligated  for  Haiti  and  $250,000  in  FMF  previously  obli¬ 
gated  for  Peru,  without  regard  to  section  513,  the  proviso  in  section  515(b), 
and  section  518  of  the  Foreign  Operations,  Export  Financing,  and  Related 
Programs  Appropriations  Act,  1993  (Public  Law  102-391),  and  sections  620(q) 
and  660  of  the  Foreign  Assistance  Act  of  1961,  as  amended  (22  U.S.C. 
2151  et  seq.),  or  any  other  provision  of  law  within  the  scope  of  section 
614;  and 

(3)  authorize  the  furnishing  of  such  assistance  and  the  making  and  financ¬ 
ing  of  such  sales. 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  of 
the  United  States,  including  section  301  of  title  3,  United  States  Code, 
and  section  621  of  the  Act,  I  hereby: 

(1)  delegate  to  the  Secretary  of  State  the  authority  conferred  upon  the 
President  to  make  determinations  under  section  610  of  the  Act  for  the 
purpose  of  transferring  ESF  funds  available  for  assistance  described  in  para¬ 
graph  (1)  of  this  determination  to,  and  consolidating  such  funds  with,  ^ds 
available  under  Chapters  5  and  6  of  Part  II  of  the  Act  for  Haiti;  and 

(2)  authorize  the  Secretary  of  State  to  take  any  other  actions  appropriate 
with  respect  to  such  a  transfer. 
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The  Secretary  of  State  is  hereby  authorized  and  directed  to  transmit  this 
determination  to  the  Congress  and  to  arrange  for  its  publication  in  the 
Federal  Register. 


THE  WHITE  HOUSE. 

Washington,  June  25.  1993. 

[FR  Doc.  93-16716 
FUod  7-e-e3;  a;14  pm] 

Billing  code  4710-10-M 

Editorial  note:  For  the  President’s  Executive  order  and  message  to  the  Congress  on  further 
economic  sanctions  against  the  current  Haiti  government,  see  the  Weekly  CompiTation  of  Presh 
dentktl  Documents  (vol.  29,  p.  1206). 
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containe  regulalory  documents  having  general 
appHcabMity  ar¥i  legal  effect  niost  of  which 
are  keyed  to  and  codified  in  the  Code  (rf 
Federai  Reguiatkxw,  which  is  published  under 
50  tWes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7CFRPart246 

Special  Supplentental  Food  Program 
for  Women,  Infanta  and  Children  (WIC): 
Emergency  Funding  Rule 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Supplemental 
Appropriations  Act  of  1993,  title  I, 
chapter  I,  enacted  on  July  2, 1993, 
provides  that  for  any  Fiscal  Year  1993 
reallocation  process,  the  Secretary  may 
waive  the  capping  provision  contained 
in  departmental  regulations  governing 
funds  allocation  for  the  Special 
Supplemental  Food  Progi^  for 
Women,  Infants  and  Children  (WIC)  to 
ensiue  additional  funds  are  received  by 
States  most  in  need.  Accordingly,  this 
rule,  effective  through  Septembw  30. 
1993,  implements  an  emergency 
revision  to  the  food  funds  location 
formula  for  (WIC)  to  allow  the  allocation 
of  additional  funds  to  certain  WIC  State 
agencies  which  can  utilize  these  funds 
to  serve  additional  Program  participants 
who  would  otherwise  not  be  served  in 
Fiscal  Year  1993.  For  the  remainder  of 
Fiscal  Year  1993  only,  this  rule  will 
waive  the  provision  which  limits  any 
State  agency  to  a  15  percent  increase  in 
food  funding.  This  waiver  will  apply  to 
certain  residual  funds  which  remain 
after  application  of  the  ciirrent  food 
funds  allocation  formula.  As  it  would 
not  be  in  the  best  public  interest  to 
delay  the  implementation  of  the 
provisions  of  this  rule  since  such  delay 
would  prevent  the  rule  from  being 
effective  and  prevent  the  Department 
from  allocating  the  funds  ne^ed  to 
serve  additicmal  participants  in  this 
fiscal  year,  good  cause  exists  to  forego 
a  public  comment  period. 


EFFECTIVE  DATE:  June  30. 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Debo^  McIntosh,  Chief,  Program 
Analysis  and  Monitoring  Branch, 
Supplemental  Food  Programs  Division. 
Fo^  and  Nutrition  Service,  USDA, 

3101  Park  Center  Drive,  Alexandria, 
Virginia  22302,  (703)  305-2710. 

SUPPLEMENTARY  INFORMATION: 
Classification 

This  rule  has  been  reviewed  under 
Executive  Order  12291,  and  has  been 
determined  not  to  be  major.  The 
Assistant  Secretary  for  Food  and 
Consumer  Services  does  not  anticipate 
that  this  rule  will  have  an  impact  on  the 
economy  of  $100  million  or  more.  This 
rule  will  not  result  in  a  majcv  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State  or 
local  government  agencies,  or 
geographic  regions.  Further,  this  rule 
will  not  have  a  significant  adverse  effect 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign* 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Pursuant  to  that  review,  the 
Acting  Administrator  of  the  Food  and 
Nutrition  Service  (FNS)  has  certified 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  nmnber  of  small 
entities.  Some  State  and  local  agencies 
will  be  most  affected  because  of  the 
additional  program  administration 
involved;  however,  the  effect  on  these 
entities  will  be  minimal.  Additioned 
participants  and  applicants  may  be 
served  by  the  Program,  and  accordingly 
would  also  be  affected. 

Paperworic  Reduction  Act 

This  rulemaking  imposes  no  new 
reporting  or  recordkeeping  provisions 
that  are  subject  to  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Executive  Order  12372 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  10.557  and  is  subject  to 
Executive  Odw  12372,  whidi  requires 
intergovernmental  consultation  with 


State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  and  final  rule-related 
notice  published  June  24. 1983  (48  FR 
29114)). 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intend^  to  have  retroactive 
effect  unless  so  specified  in  the 
“Effective  Date"  section  of  this 
preamble.  Prior  to  any  Judicial  challenge 
to  the  provisions  of  tUs  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  WIC  Program, 
the  administrative  procedures  are  as 
follows:  (1)  Local  agencies  and 
vendors — State  agency  hearing 
procedures  issued  pursuant  to  7  CFR 
246.18;  (2)  applicants  and  participants — 
State  agency  hearing  procedures  issued 
pursuant  to  7  CFR  246.9;  (3)  sanctions 
against  State  agencies  (but  not  claims  for 
repayment  assessed  against  a  State 
agency)  pursuant  to  7  CFR  246.19 — 
administrative  appeal  in  accordance 
with  7  CFR  246.22;  and  (4)  procurement 
by  State  or  local  agencies — 
administrative  appeal  to  the  extent 
required  by  7  CFR  3016.36. 

Emergracy  Provision  Affecting  the  Food 
Funds  All^ation  Formula 

Background 

Each  fiscal  year,  once  an 
appropriation  is  enacted  for  the  WIC 
Program,  funds  are  allocated  to  State 
agencies  through  funding  formulas. 

Food  funds  are  first  allocated  for 
stability  grants,  which  provide  State 
agencies  with  their  prior  fiscal  year’s 
total  food  grant  adjusted  by  an  inflation 
factor,  and  with  fimds  set  aside  to  serve 
migrant  participants.  Any  funds 
remaining  aftor  the  stability  food  grants 
are  satisfied  are  classified  as  residual 
funds  and  are  allocated  equally  through 
targeting  and  growth  components  of  the 
funding  formula.  All  States  receive 
targeting  funds  based  on  their  service  to 
Priority  I  participants  (mainly  prenatal 
women  with  identified  health  risks  and/ 
or  who  are  at  nutritional  risk).  Growth 
funds  are  allocated  only  to  those  States 
which,  when  compared  to  other  States, 
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receive  less  than  their  equitable  share  of 
funds  based  primarily  on  the  size  of 
their  income  eligible  populations. 

Census  data  from  1990,  used  for  the  first 
time  in  the  allocation  of  Fiscal  Year 
1993  food  growth  funds,  revealed  that 
certain  States  are  significantly 
underfunded  based  on  the  size  of  their 
income  eligible  populations. 

Through  the  growth  component  of  the 
funds  allocation  formula,  particular 
States  have  already  received  substantial 
funding  increases  in  Fiscal  Year  1993 
and  are  eligible  for  further  increases 
frum  the  July  reallocation.  However, 
many  of  ^ese  States  eligible  for  growth 
funds  bum  the  July  reallocation  have 
declined  to  accept  the  full  amount  of 
funds  which  would  be  provided  through 
the  food  funding  formula.  Due  to  the 
lateness  in  the  fiscal  year,  as  well  as 
previous  rapid  caseload  expansion, 
these  States  do  not  believe  they  can 
efiectively  utilize  additional  food  funds 
in  Fiscal  Year  1993.  Therefore,  the 
funds  declined  by  these  State  agencies 
are  available  for  reallocation  to  other 
States  eligible  for  growth  funds  which 
believe  they  can  utilize  more  funds. 

Although  these  food  funds  are 
available  for  reallocation,  the  allocation 
formula  has  a  cap  which  limits  the 
increase  in  residual  funding  that  any 
State  may  receive  from  one  fiscal  year 
to  the  next  to  15  percent  above  the  level 
of  the  stability  grant  adjusted  for 
inflation.  The  15  percent  capping 
provision  was  implemented  to  prevent 
State  agencies  from  receiving  funds 
beyond  their  growth  capacity  in  one 
fiscal  year.  TMs  limitation  was  also 
deem^  necessary  at  the  time  of 
implementation  to  assure  that  residual 
funds  were  shared  widely  among  all 
growth  State  agencies  in  need  of  funds. 
The  result  of  the  cap  is  to  prevent  some 
underfunded  growth  States  willing  to 
accept  additional  growth  funds  from 
receiving  these  funds  in  Fiscal  year 
1993. 

The  ability  of  State  agencies  to  handle 
rapid  Program  growth  efficiently  and 
efiecrtively  is  viable.  Those  State 
agencies  which  do  not  presently  have 
space  and  staff  readily  available  to 
expand  participation  are  unwilling  to 
accept  frmds  t^t  they  may  be  unable  to 
use,  or  unable  to  use  in  a  manner  which 
maintains  the  quality  of  service  to 
participants.  More  importantly, 
however,  some  State  agencies  are  able  to 
absorb  larger  growth  allocations  than 
they  would  o^erwise  receive  under  the 
existing  cap. 

Justification  for  Emergency  Waiver  to 
the  15  Percent  Capping  Provision 

The  Supplemental  Appropriation  Act 
of  1993,  tide  I,  chapter  I,  enacted  July 


2, 1993,  provides  that  for  any  fiscal  year 
1993  reallocation  process,  the  Secretary 
may  waive  the  15  percent  cap  regulation 
to  ensure  additional  funds  are  received 
by  States  most  in  need.  The 
combination  of  the  large  number  of 
growth  States  declining  additional 
funds  and  other  growth  States  desiring 
additional  funds,  but  limited  by  the  15 
percent  capping  provision,  has  resulted 
in  an  imprecedented  complication  with 
the  current  funds  allocation  formula. 
Without  a  revision  to  current 
regulations  governing  the  allocation  of 
fo^  funds,  FNS  is  unable  to  allocate  the 
available  growth  funds  in  Fiscal  Year 
1993  to  maximize  the  niunber  of  WIC 
participants  who  can  be  served  in  this 
fiscal  year. 

Congress  was  unambiguous  about  its 
findings  and  purpose  in  creating  the 
WIC  Program.  As  set  forth  in  se^on 
17(a)  of  die  Child  Nutrition  Act  of  1966 
(the  Act),  it  found  that  substantial 
numbers  of  pregnant,  postpartum  and 
breastfeeding  women,  and  infants  and 
children  are  from  families  with 
inadequate  income  and  are  at  special 
risk  with  respect  to  their  physical  and 
mental  health  by  reason  of  inadequate 
nutrition  and  health  care.  Section  17(a) 
further  states  that  the  purpose  of  the 
WIC  Program  is  to  provide 
supplemental  foods  and  nutrition 
education  to  these  individuals,  "up  to 
the  authorization  levels  set  forth  in  [this 
Act].” 

Without  waiving  the  15  percent  cap, 
available  growth  funds  will  not  be 
optimally  utilized  in  the  fiscal  year,  and 
participants  who  could  be  served  within 
current  funding  levels  will  not  be 
served.  Waiving  the  cap  will  not  only 
maximize  allocation  of  funding  and 
permit  the  Program  to  serve  more 
participants,  it  will  do  so  with  minimal 
disruption  to  the  total  Fiscal  year  1993 
grant  levels  anticipated  by  State 
agencies.  In  addition  to  permitting  FNS 
to  utilize  all  allocated  Program  funds, 
this  modification  to  the  regulations  will 
permit  FNS  to  reduce  the  severe 
ineqmties  among  State  agencies  in  the 
percentage  of  income  eligible 
population  served.  Moreover,  as  noted 
above,  the  Supplemental 
Appropriations  Act  of  1993,  title  I, 
chapter  I,  specifically  permits  this 
waiver,  thereby  ensuring  the  most 
effective  use  of  available  funds  for  the 
purpose  of  improving  nutrition  among 
pregnant,  postpartvun  and  breastfeeding 
women,  and  infants  and  children  in 
those  States  most  in  need. 

In  view  of  the  fact  that  the  end  of  the 
fiscal  year  is  fast  approaching,  the 
Administrator  of  FNS  has  determined 
that  this  action  must  be  effective 
immediately  in  order  to  result  in  the 


effective  allocation  and  utilization  of 
WIC  funding  in  Fiscal  Year  1993.  The 
Administrator  of  FNS  has  foimd, 
therefore,  that  it  would  be  impracticable 
and  contrary  to  the  public  interest  to 
provide  for  a  comment  period,  and  that, 
accordingly,  good  cause  exists  piirsuant 
to  5  U.S.C.  553(b)  to  waive  notice  and 
an  opportunity  for  comment  on  this 
action. 

Implementation  of  the  Waiver  to  the  15 
Percent  Capping  Provision 

To  resolve  this  issue  for  the  Fiscal 
Year  1993  July  reallocation  and  any 
other  reallocations  for  the  remainder  of 
this  fiscal  year,  food  funds  will  be 
allocated  through  the  current  food  funds 
allocation  formula  imtil  the  formula 
foils  to  allocate  remaining  available 
funds.  FNS  anticipates  that  these 
remaining  funds  will  be  from  the  growth 
component  of  the  residual  allocation. 
Accordingly,  the  remaining  growth 
funds  will  be  allocated  through  the 
growth  component  of  the  food  funds 
^location  formula  and  the  15  percent 
capping  provision  will  be  removed.  If 
any  State  agency  reaches  an  allocation 
level  beyond  the  funds  it  has  requested, 
excess  frmds  will  go  to  State  agencies 
willing  to  accept  more  frmds.  As  with 
all  reallocations,  these  funds  will 
become  a  permanent  part  of 
participating  States’  stability  grants  for 
the  next  fiscal  year. 

List  of  Subjects  in  7  CFR  Part  246 

Food  assistance  programs.  Food 
donations.  Grant  programs— Social 
programs.  Infonts  and  children. 

Maternal  and  child  health.  Nutrition 
education.  Public  assistance  programs, 
WIC,  Women. 

Accordingly,  7  CFR  Part  246  is  being 
emended  as  follows: 

PART  246— SPECIAL  SUPPLEMENTAL 
FOOD  PROGRAM  FOR  WOMEN, 
INFANTS  AND  CHILDREN 

1.  The  authority  citation  for  part  246 
is  revised  to  read  as  follows: 

Authority:  Secs.  123  and  213,  Pub.  L  101- 
147, 103  Stat  877  (49  U.S.C  1751);  sec.  3201, 
Pub.  L  100-690, 102  Stat  4181  (42  U.S.C. 
1786);  sec.  645,  Pub.  L.  100-460, 102  Stat 
2229  (42  U.S.C  1786);  secs.  212  and  501, 

Pub.  L  100-435, 102  Stat  1645  (42  U.S.C 
1786);  sec  3,  Pub.  L.  100-356, 102  Stat  669 
(42  U.S.C  1786);  sec.  8-12,  Pub.  L  100-237, 
101  Stat  1733  (42  U.S.C  1786);  sec.  341-353, 
Pub.  L.  99-500  and  99-591, 100  Stat.  1783 
and  3341  (42  U.S.C  1786);  sec.  815,  Pub.  L 
97-35, 95  Stat.  521  (42  U.S.C  1786);  sec  203, 
Pub.  L.  96-499,  94  Stat  2599  (42  U.S.C 
1786);  sec  3,  Pub.  L  95-627, 92  Stat  3611 
(42  U.S.C  1786). 
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2.  In  §  246.16,  the  introductory  text  of 
paragraph  (c)(2)(ii)  is  revised  to  read  as 
follows: 

f  246.16  Distribution  of  funds. 

•  *  •  *  • 

(c)*  *  * 

(2)*  *  * 

(ii)  Allocation  of  residual  funds.  Any 
funds  remaining  available  for  allocation 
for  food  costs  after  the  allocation  of 
stability  food  funds  required  by 
paragraph  (c)(2)(i)  of  this  section  has 
been  completed  shall  be  allocated  as 
follows;  Provided  however,  That  the 
aggregate  amount  of  such  residual  funds 
allocated  to  any  State  agency  for  food 
costs  in  any  fiscal  year  shall  not  exceed 
15  percent  of  the  amount  of  stability 
funds  that  would  have  been  allocated  to 
such  State  agency  for  food  costs  in  such 
fiscal  year  if  the  inflation  factor  had 
been  the  anticipated  rate  of  inflation  as 
determined  by  FNS.  For  any  Fiscal  Year 
1993  reallocation  occurring  after  June 
30, 1993,  if  any  growth  funds  remain 
after  the  initial  reallocation,  either 
because  a  State  agency  has  declined  to 
accept  those  funds,  or  by  operation  of 
the  15  percent  restriction  in  this 
paragraph,  then  the  15  percent 
restriction  shall  not  apply  to  those 
remaining  funds  and  such  funds  shall 
be  allocated  as  growth  funds. 

*  *  *  *  • 

Dated:  July  7, 1993. 

Quistopher  |.  Martin, 

Acting  Administrator 

(FR  Doc  93-16479  Filed  7-12-93;  8:45  am) 
BIUJNO  COOC  3410-30-U 


Agricultural  Marketing  Service 

7  CFR  Part  906 

[Dociwt  No.  FV93-906-1IFn] 

Expenses  and  Assessment  Rate  for 
the  Marketing  Order  Covering  Oranges 
and  Grapefruit  Grown  in  Lower  Rio 
Grande  Valley  in  Texas 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  for  the  Texas  Valley 
Citrus  Committee  (TVCC)  under  M.O. 
No.  906  for  the  1993-94  fiscal  year. 
Authorization  of  this  budget  enables  the 
TVCC  to  incur  expenses  t^t  are 
reasonable  and  necessary  to  administer 
this  program.  Fimds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 


DATES:  Elective  b^inning  August  1. 
1993,  through  July  31. 1994.  Comments 
received  by  August  12, 1993  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  conunents 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  V^etable 
Division,  AMS.  USDA,  P.O.  Box  96456, 
room  2523-S,  Washington.  DC  20090- 
6456.  Fax  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  munber  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  pubUc  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  WFORMATKM  CONTACT: 
Belinda  Garza,  Marketing  Specialist, 
McAllen  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
1313  East  Hackberry,  McAllen.  Texas 
78501,  telephone:  (210)  682-2833;  or 
Britthany  Beadle.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone:  (202)  690- 
0992. 

SUPPLEMENTARY  ilFORMATION:  This 
interim  final  rule  is  issued  imder 
Marketing  Agreement  and  Order  No. 

906  (7  ere  part  906)  regulating  the 
handling  of  oranges  and  grapefruit 
grown  in  the  lower  Rio  Grande  Valley 
in  Texas.  The  agreement  and  order  are 
elective  under  the  Agricuhural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
cont£uned  in  Executive  Order  12291  and 
has  been  determined  to  be  a  “non¬ 
major”  rule. 

This  interim  final  rule  has  been 
reviewed  imder  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
efiect,  oranges  and  grapefruit  grown  in 
Texas  are  subject  to  assessments.  It  is 
intended  that  the  assessment  rate 
specified  herein  will  be  applicable  to  all 
assessable  citrus  fiuit  handled  during 
the  1993-94  fiscal  year,  beginning 
August  1, 1993,  through  July  31. 1994. 
This  interim  final  rule  will  not  preempt 
any  state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 


handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  reouesting  a  modification  of  the 
order  or  to  oe  exempted  therefrom.  Such 
handlw  is  afforded  the  opportunity  frv 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  whidi  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  eq^ty 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  A^cultural 
Marketing  Service  (AMS)  ^ 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  135  handlers 
of  oran^  and  grapefruit  regulated 
under  the  marketing  order  each  season 
and  approximately  2,500  orange  and 
grapefr^t  producers  in  Texas.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  these  handlers  and 
pn^ucers  may  be  classified  as  small 
entities. 

The  Texas  orange  and  grapefruit 
marketing  order,  administered  by  the 
Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  citrus  fruit 
handled  ^m  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  TVCC,  the  agency 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  TVCC  ore  handlers  and 
producers  of  Texas  oranges  and 
grapefruit  They  are  familieir  with  the 
TVCC's  needs  and  with  the  costs  for 

floods,  services,  and  personnel  in  their 
ocal  area,  and  are  thus  in  a  position  to 
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formulate  appropriate  budgets.  The 
TVtX's  budget  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  TVOC  is  derived  by  dividing  the 
anticipated  expenses  by  expected 
shipments  of  oranges  and  ^pefiruit. 
Berause  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  provide  sufficient 
income  to  pay  the  TVCC’s  expected 
ei^nses. 

The  TVCX:  met  on  May  20, 1993,  and 
on  a  vote  of  11  in  fevor  and  foiir 
opposed,  recommended  total  expenses 
for  the  1993-94  fiscal  year  of  $984,319 
and  an  assessment  rate  of  $0.15  per  7/ 

10  bushel  carton.  A  motion  was  made 
by  four  TVCC  members  to  lower  the 
assessment  rate  to  $0.12  but  the  motion 
failed  by  the  above  vote.  In  comparison, 
the  1992-93  fiscal  year  expense  amount 
was  $577,200,  which  is  $407,119  less 
than  the  recommended  $984,319  for  this 
season  and  the  assessment  rate  has 
remained  unchanged. 

Assessment  income  for  the  1993-94 
fiscal  year  is  expected  to  amount  to 
$825,000  based  upon  estimated  fiesh 
domestic  shipments  of  5.5  million 
cartons  of  oranges  and  grapefruit. 
Adequate'  funds  exist  in  the  TVCC’s 
reserve  to  cover  budgeted  expenses.  In 
comparison,  the  assessment  income  for 
the  1992-93  fiscal  year  was  estimated  at 
$375,000  based  upon  anticipated  fiesh 
domestic  shipments  of  2.5  million 
cartons  of  oranges  and  grapefruit.  Funds 
in  the  reserve  at  the  end  of  the  fiscal 
year,  estimated  at  $170,000,  will  be 
within  the  maximum  permitted  by  the 
order  for  one  fiscal  year’s  e^^nses. 

Major  expense  categories  tor  the 
1993-94  fiscal  year  include  $110,894  for 
shared  administrative  expenses  with  the 
South  Texas  Onion  and  Melon 
committees.  $723,425  for  TexasSweet 
Citrus  Advertising,  Inc.,  compared  to 
$356,700  for  the  1992-93  fiscal  year, 
and  $150,000  for  the  Mexican  Fruit  fly 
support  program. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  th^  costs  should  be 
significantly  offiet  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 


information  and  recommendations 
submitted  by  the  TVCC  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  efiectuate  the  declared  policy  of 
the  Act. 


Pursuant  to  5  U.S.C  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
diis  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  TVCC  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  year  for  the  TVCC 
begins  August  1, 1993,  and  the 
meeting  order  remiires  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  oranges  and  grapefi^t 
handled  dming  the  fiscal  year;  (3) 
handlers  are  aware  of  this  action  which 
was  recommended  by  the  TVCC  at  a 
public  meeting  and  which  is  simileu’  to 
budgets  issued  in  past  years;  and  (4)  this 
interim  final  rule  provides  a  30-day 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 


List  of  Subjects  in  7  CFR  Part  906 

Grapefruit,  Marketing  agreements  and 
orders.  Oranges,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  906  is  amended  as 
follows: 


PART  90&-ORANGES  AND 
GRAPEFRUIT  GROWN  IN  THE  LOWER 
RIO  GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  906  continues  to  read  as  follows 

Authority:  7  U.S.C  601-674. 

Note:  This  action  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

2.  A  new  $  906.233  is  added  to  read 
as  follows: 

1906.233  Expenaaa  and  assaaament  rata. 

Expenses  of  $984,319  by  the  Texas 
Valley  Qtrus  Committee  are  authorized 
and  an  assessment  rate  of  $0.15  per  7/ 
10  carton  on  assessable  oranges  and 
grapefinit  is  established  for  the  fiscal 
year  ending  July  31, 1994.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

Dated:  July  7, 1993. 

Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
[FR  Doc  93-16537  Filed  7-12-93;  8:45  am] 

BtUJNQ  CODE  S41(H»-M 


7  CFR  Part  981 

[Dockat  No.  FV63-981-3iFR] 

Almonds  Grown  In  California; 

Expenses  and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACnON:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  981  for  the  1993-94  crop 
year.  Authorization  of  this  budget 
enables  the  Almond  Board  of  California 
(Board)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Fimds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  beginning  July  1, 1993, 
through  Jime  30, 1994.  Comments 
received  by  August  12, 1993,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456,  room  2523-S, 
Washington.  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Do^et 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Engeler,  California  Marketing 
Field  Office.  Fruit  and  Vegetable 
Division,  AMS,  USDA,  2202  Monterey 
Street,  suite  102B,  Fresno,  California 
93721,  telephone  number  209-487- 
5901;  or  Martha  Sue  Clark,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA,  P.O. 
Box  96456,  room  2523-S.  Washington, 
DC  20090-6456,  telephone  202-720- 
9918. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  981,  both  as  amended  (7 
CFR  Part  981),  regulating  the  handling 
of  almonds  grown  in  CaUfomia.  The 
marketing  agreement  and  order  are 
effective  imder  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
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has  been  determined  to  be  a  "non- 
major”  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Qvil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  effect.  California  almond  are  subject 
to  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  almonds 
handled  during  the  1993-94  crop  year, 
beginning  July  1, 1993,  through  June  30, 
1994.  This  interim  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhaiisted  before 
parties  may  file  suit  in  court.  Under 
section  60^15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
witfi  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handlw  is  an 
inhabitant,  or  has  his/her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  eqxiity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Piirsuant  to  the  requirements  set  forth 
in  the  Re^atory  Flexibility  Act  (RFA), 
the  Administrator  of  the  A^cultural 
Marketing  Service  (AMS)  hu 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pxirsuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  ’Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  7,000 
producers  of  California  almonds  vmder 
this  marketing  order,  and  approximately 
115  handlers.  Small  a^cultural 
producers  have  been  defined  by  the 
Small  Business  AdministraticND  (13  CFR 
121.601)  as  those  having  aimual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 


California  almond  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  budget  of  expenses  for  the  1993- 
94  crop  year  was  prepared  by  the 
Almond  Board  of  Caufomia,  the  agency 
responsible  for  local  administration  of 
the  mariceting  order,  and  submitted  to 
the  Department  of  Agriculture  for 
approval.  The  memMrs  of  the  Board  are 
pr^ucers  and  handlers  of  California 
almonds.  'They  are  familiar  with  the 
Board’s  needs  and  with  the  costs  of 
goods  and  services  in  their  local  area 
and  are  thus  in  a  posifion  to  formulate 
an  appropriate  budget.  The  budget  was 
formiilated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  had  an  opportunity  to 
participate  and  provide  input 

Ihe  assessment  rate  recommended  by 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  expected 
receipts  of  California  a^cmds.  Because 
that  rate  will  be  applied  to  handlers’ 
actual  receipts,  a  rate  must  be 
established  that  will  provide  sufficient 
income  to  pay  the  Board’s  budgeted 
expenses. 

The  Board  met  May  18, 1993,  and 
recommended  by  a  vote  of  8  to  1  a 
1993-94  budget  of  $11,445,000, 

$950,049  less  than  the  previous  year. 
This  amoxmt  includes  administrative 
and  other  expenses  of  $7,803,454, 
$2,183,405  more  than  the  previous  year, 
and  $3,641,546  for  creditable 
advertising  expenditures.  Increases  in 
administrative  and  other  expenses 
include  $146,378  for  salaries,  $13,000 
for  employee  benefits,  $17,000  for  , 
retirement.  $23,400  for  payroll  taxes, 
$101,500  for  travel,  $5,000  for  Board 
travel,  $4,000  for  research  conference, 
$5,672  for  office  rent,  $4,100  for 
financial  audit,  $8,000  for  Board 
insurance,  $500  for  security,  $5,000  for 
telephone,  $2,000  for  postage  & 
delivery,  $7,000  for  office  supplies, 
$6,000  for  printing,  $1,000  for 
miscellaneous,  $22,000  for  newsletter/ 
releases.  $10,000  for  contingencies, 
$1,800,000  for  promotional  activities, 
$1,500  for  crop  estimate,  and  the 
addition  of  $15,000  for  staff  training, 
$8,000  for  equipment  rent,  $30,000  for 
contract  labor/consiiltant,  $10,000  for 
utilities,  $5,000  for  dues  and 
subscriptions,  $40,000  for  computers 
and  so^are,  and  $46,500  for  furniture 
and  fixfores.  'These  increases  would  be 
partially  offset  by  decreases  of  $10,000 
for  meetings,  $28,500  for  compliance 
audits  and  analysis,  $25,000  fw  data 
processing,  $250  for  publications, 

$9,895  for  production  research,  $25,000 
for  econometric  model/analysis.  $15,500 
for  vehicle  replacement,  $23,000  for 
office  equipment,  $10,000  for  relocation 


expeirses,  and  $7,000  for  genoric  packs/ 
promotion  for  whidi  no  ^ding  was 
recommended. 

The  Board  also  recommended  by  a 
vote  of  8  to  1  an  assessm«it  rate  of  2.25 
cents  per  kernel  pound,  the  same  as  last 
year.  'The  Board  also  recoimnended  that 
handlers  should  be  eligible  to  receive 
credit  for  their  own  authorized 
marketing  promotion  (paid  advertising) 
activities  for  up  to  1.00  cent  of  this  2.25 
cents  assessment  rate,  0.25  cent  less 
than  last  year.  The  1.25  cents  per  kernel 
pound  portion  of  the  assessment 
destined  for  administrative  expenses  is 
.25  cent  more  than  last  year.  Revenues 
are  expected  to  be  $6,175,000  from 
administrative  assessments  (494,000,000 
pounds  Q  1.25  cents  per  poimd), 
$699,998  from  the  portion  of 
assessments  eligible  for  credit  but 
received  by  the  Board  from  handlers 
who  do  not  obtain  credit  for  their  own 
activities.  $30,000  from  interest,  and 
$300,000  from  the  Board’s  reserve,  for  a 
total  of  $7,204,998.  These  projections 
would  result  in  a  $598,456  shortfall  in 
revenue  based  on  current  estimates  of 
the  1993  crop  yield.  In  light  of  this 
projected  revenue  shortfdl,  the  Board 
recommended  that  any  shortfall  be 
applied  against  its  generic  promotion 
(paid  advertising)  activities  and  that  the 
amoimt  of  money  spent  for  these 
activities  be  reduced  accordingly. 
However,  the  Board  decided  not  to 
reduce  the  total  amount  ($5,400,000) 
estimated  for  this  activity  by  the  amount 
of  the  expected  shortfall  berause  its 
assessment  revenue  projections  are 
conservatively  estimated  and  it  expects 
additional  revenue  to  accrue. 

The  remaining  $3,641,546  of 
recommended  1993-94  expenses  is  the 
estimated  amount  which  handlers  are 
expected  to  spend  and  have  credited  for 
their  own  authorized  marketing 
promotion  activities  during  the  1993-94 
crop  year.  Unexpended  funds  frt)m 
1993-94  may  be  carried  over  to  cover 
expenses  during  the  first  four  months  of 
the  1994-95  crop  year. 

This  action  wul  impose  the  obligation 
to  pay  assessments  on  handlers.  The 
assessments  are  uniform  for  all 
handlers.  Some  of  the  assessment  cost 
may  be  passed  on  to  producers. 
However,  the  assessment  cost  will  be 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order. 
Inerefore,  the  Administrator  of  the 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Board  and  other 
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available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  efiectuate  the  declared 
policy  of  the  Act 
Pursiiant  to  5  U.S.C  553,  it  is  also 
foimd  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  nile  into  effect  and  that  good  caiise 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 

C'  'ication  in  the  Federal  Register 
use:  (1)  The  Board  needs  to  have 
sufficient  fwds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  crop  year  begins  on  July  1, 
1993,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  the  crop 
year  apply  to  all  assessable  California 
almonds  handled  during  the  crop  year; 
(3)  handlers  are  aware  of  this  action 
which  was  recommended  by  the  Board 
at  a  public  meeting  and  is  similar  to 
other  budget  actions  issued  in  past 
years;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 


list  of  Subjects  in  7  CFR  Part  981 


Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  amended  as 
follows: 


PART  981— ALMONDS  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Audwrity:  7  U.S.C.  601-674. 

2.  A  new  §  981.340  is  added  to  read 
as  follows: 

Note:  This  section  vrill  not  appear  in  the 
Code  of  Federal  Regulations. 

1081.340  Expenaaa  MKl  assaaament  rate. 

Expenses  of  $11,445,000  by  the 
Almond  Board  of  California  are 
authorized  for  the  crop  year  ending  Jime 
30, 1994.  An  assessment  rate  for  the 
crop  year  payable  by  each  handler  in 
accordance  with  $  981.81  is  fixed  at  2.25 
cents  per  kernel  poimd  of  almonds  less 
any  amount  credited  pursuant  to 
§  981.41,  but  not  to  exceed  1.00  cent  per 
kernel  pound  of  almonds. 

Dated:  July  7. 1993. 

Robert  C  Keeney, 

Deputy  Director,  FruH  and  Vegetable  Division. 
(FR  Doc.  93-16535  Filed  7-12-93;  8:45  am] 
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7  CFR  Part  987 
[Dookat  No.  FV93-987-1IFR] 

Domaatic  Oataa  Producad  or  Packad  In 
Rivaralda  County,  CA;  Expanaaa  and 
Aaaaaamant  Rata 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

summary:  This  interim  final  rule 
authorizes  expenditures  of  $672,440  and 
establishes  an  assessment  rate  of  $1.25 
per  himdredweight  of  dates  imder 
Marketing  Order  No.  987  for  the  1993- 
94  crop  year.  Authorization  of  this 
budget  enables  the  California  Date 
Administrative  Committee  (Committee) 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  Fimds  to  administer  this 
program  are  derived  firam  assessments 
on  handlers. 

DATES:  Effective  October  1, 1993, 
through  September  30, 1994.  Conunents 
received  by  October  12, 1993,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S. 
Washington.  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Do^et 
Clerk  during  regular  business  hours. 

FOR  FURTHER  »4FORMATK)N  CONTACT: 
Kellee  J.  Hopper,  California  Marketing 
Field  Office.  Fruit  and  Vegetable 
Division.  AMS,  USDA,  2202  Monterey 
Street,  suite  102B,  Frerao,  California 
93721,  telephone  niunber  209-487- 
5901;  or  Martha  Sue  Clark,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456,  room  2523-S.  Washington, 
DC  20090-6456,  telephone  number  202- 
720-9916. 

SUPPLEMENTARY  MFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 
and  Order  No.  987,  both  as  amended  [7 
CFR  part  987],  regulating  the  handling 
of  dates  produced  or  pa^ed  in 
Riverside  County,  Caufomia.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C  601-674],  hereinafter 
referred  to  as  the  Act 
This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 


in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  “non- 
m^r*'  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  now  in  effect, 

California  dates  are  subject  to 
assessments.  Funds  to  administer  the 
California  date  marketing  order  are 
derived  finm  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  dates  during  the  1993-94 
crop  year  begiiming  Ortober  1, 1993, 
through  September  30, 1994.  This 
interim  final  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irrecondlable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
SeiTOtary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afiorded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  Uie  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his/her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  ffie  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  135 
producers  of  C^fomia  dates  under  the 
marketing  order  and  approximately  25 
handlers.  Small  a^cultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
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121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  6ue  less 
than  $3,500,000.  The  majority  of 
California  date  producers  and  handlers 
m^  be  classifi^  as  small  entities. 

The  budget  of  expenses  for  the  1993- 
94  crop  year  was  prepared  by  the 
Cahfomia  Date  Administrative 
Committee,  the  agency  responsible  for 
local  administration  of  the  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  California  dates.  They  are  familiar 
with  the  Committee’s  needs  emd  with 
the  costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  California  dates.  Because 
that  rate  will  be  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  that  will  provide  sufficient  income 
to  pay  the  Committee’s  expenses. 

'The  Committee  met  on  May  13, 1993, 
and  tmanimously  recommended  a 
1993-94  budget  of  $672,440,  $176,940 
more  than  the  previous  year.  Included 
in  1993-94  budgeted  expenditures  is  an 
operating  budget  of  $121,800,  $97  more 
than  last  year,  with  a  20  percent  surplus 
account  allocation,  for  a  net  operating 
budget  of  $97,440,  or  $77  more  than  last 
year.  Increases  include  $7,000  for  the 
Executive  Director’s  salary,  $1,500  for 
telephone,  $1,500  for  travel/mileage, 
$200  for  publications,  $500  for 
professional  services — accounting, 
$182,530  for  market  promotion,  the 
addition  of  $15,000  for  an 
administrative  assistant,  $4,000  for 
contingencies,  $1,000  for  an 
imemployment  reserve,  and  $1,900  for 
USDA  compliance  audits.  These  would 
be  partially  offset  by  decreases  of  $6,000 
for  a  clerk’s  salary,  $1,000  in  health  and 
related  benefits,  $503  in  payroll  taxes, 
and  the  elimination  of  $25,000  for  an 
assistant  secretary  for  which  no  funding 
was  recommended.  Also,  the  Committee 
recommended  no  transfer  to  the  market 
promotion  reserve,  for  which  $5,667 
was  allocated  last  year. 

The  Committee  also  imanimously 
recommended  an  assessment  rate  of 
$1.25  per  hundredweight,  $0.15  less 
than  last  season.  This  rate,  when 
applied  to  anticipated  date  shipments  of 
38,000,000  pounds,  will  yield  $475,000 
in  assessable  income.  This,  along  with 


$5,000  in  interest  income  and  $192,440 
from  the  Committee’s  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
The  maximum  amovint  permitted  in  the 
Committee’s  reserve  cannot  exceed  50 
percent  of  the  average  of  expenses 
inciirred  during  the  most  recent  five 
preceding  crop  years,  except  that  an 
established  reserve  need  not  be  reduced 
to  conform  to  any  recomputed  average. 
Funds  held  by  the  Committee  at  the  end 
of  the  crop  year,  including  the  reserve, 
which  are  in  excess  of  the  crop  year’s 
expenses  may  be  used  to  defiay 
expenses  for  four  months  and  thereafter 
the  Committee  shall  refund  or  credit  the 
excess  funds  to  the  handlers.  The  funds 
in  the  Committee’s  reserve  were  in 
excess  of  the  maximum  permitted  by  the 
order.  Accordingly,  the  Committee  has 
credited  or  refunded  each  handler’s 
share  of  the  excess  funds.  Funds  in  the 
reserve  are  now  within  the  maximum 
permitted  by  the  order. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  'Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
foimd  and  determined  upon  good  catise 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  because:  (1)  The 
Committee  needs  to  have  suffident 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis;  (2)  the 
crop  year  begins  on  October  1, 1993, 
and  the  marketing  order  requires  that 
the  rate  of  assessment  for  the  crop  year 
apply  to  all  assessable  dates  hanmed 
during  the  crop  year;  (3)  handlers  are 
aware  of  this  action  which  was 
imanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  budget  actions  issued  in 
past  years;  and  (4)  this  interim  final  rule 
provides  a  90-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 


List  of  Subjects  in  7  CFR  Part  987 

Dates,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  987  is  amended  as 
follows: 

PART  987— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY.  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  987  continues  to  read  as  follows: 

Autborit3r.  7  U.S.C.  601-674. 

2.  A  new  §  987.336  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

f  987.336  Expanses  and  assessment  rata. 

Expenses  of  $672,440  by  the 
California  Date  Administrative 
Committee  are  authorized,  and  an 
assessment  rate  of  $1.25  per 
hundredweight  of  assessable  dates  is 
established  for  the  crop  year  ending 
September  30, 1994.  Unexpended  hinds 
may  be  carried  over  as  a  reserve  within 
the  limitations  specified  in  §  987.72  (c) 
and  (d). 

Dated:  July  7, 1993. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  93-16536  Filed  7-12-93;  8:45  ami 
BILUNO  COOC  941<Ha-l» 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  91 
[Docket  No.  92-120-2] 

Porte  Designated  for  the  Exportation  of 
Animais 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
’’Inspection  ahd  Handling  of  Livestock 
for  Spoliation”  regulations  by 
designating  Tacoma,  WA,  as  a  port  of 
embarkation  and  Pacific  Rim  Livestock 
Quarantine  as  an  export  inspection 
facility  for  that  port.  Tacoma,  WA,  and 
Pacific  Rim  Livestock  Quarantine  meet 
the  requirements  of  the  regulations  for 
designation  as  a  port  of  embarkation  and 
an  animal  export  inspection  fadlity, 
respectively.  We  are  also  removing  the 
listings  for  three  export  inspection 
facilities  that  are  no  longer  operating 
and  revising  the  listings  for  two  others 
that  have  changed  operators  or 
locations.  These  actions  will  add  a  port 
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of  embarkation  and  an  inspection 
facility  through  which  animals  may  be 
processed  for  export  and  wall  update  the 
regulations. 

EFFECTIVE  DATE:  August  12, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Najam  Faizi,  Senior  Staff  Veterinarian.  . 
Import-Export  Animals  Staff,  VS. 

APHIS,  USOA,  room  762,  Federal 
Building,  6505  Belcrest  Road, 

Hyattsville.  MD  20782,  (301)  436-8383. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  91. 
“Inspectimi  and  Handling  of  Livestock 
for  Exportation"  (referred  to  below  as 
the  regulations),  prescribe  conditions  for 
exporting  animals  from  the  United 
States.  Section  91.14(a)  contains  a  list  of 
designated  ports  of  embarkation  and 
export  inspection  facilities. 

In  a  document  published  in  the 
Federal  Register  on  January  5, 1993  (58 
FR  262-264.  Docket  No.  92-120-1),  we 
proposed  to  amend  §  91.14(a)  of  the 
regulations  by  designating  Tacoma.  WA. 
as  a  port  of  embarkation  and  Pacific  Rim 
Livestock  Quarantine  as  an  export 
inspection  facility  for  that  port.  We  also 
proposed  to  remove  the  listings  for  three 
export  inspection  facilities  that  had 
ceased  operations  and  revise  the  listings 
for  two  others  that  had  changed 
operators  or  locations. 

We  solicited  comments  on  the 
proposed  rule  for  a  30-day  period 
ending  February  4, 1993.  We  did  not 
receive  any  comments.  Therefore,  based 
on  the  rationale  set  forth  in  the 
proposed  rule,  we  are  adopting  the 
provisions  of  the  proposed  rule  as  a 
final  rule  without  change. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  writh  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule.”  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  wall  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
govwnment  agencies,  or  geographic 
regions;  and  wall  not  cause  a  significant 
adverse  effect  on  competition. 
emplo3anent.  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  m  export  markets. 

Currently,  the  State  of  Washington  is 
served  by  designated  ports  of 
embarkation  in  Seattle,  Olympia,  and 


Moses  Lake.  Adding  Tacoma  as  a  fourth 
port  of  embarkation  for  the  State  of 
Washington  wall  facilitate  the  export  of 
animals  from  this  part  of  the  United 
States.  We  believe  that  adding  this 
fourth  port  of  embarkation  will  have 
little  or  no  economic  impact  on  animal 
exporters,  the  majority  of  which  are 
small  businesses,  because  it  will  not 
significwtly  change  the  cost  of  doing 
business.  Aithou^  animal  exporters 
based  in  the  Tacoma  area  will  realize 
some  savings  from  reduced 
transportation  costs,  the  primary  impact 
on  these  animal  exporters  will  ^  the 
increased  convenience  of  having  an 
additional  port  of  embarkation  from 
which  to  choose.  The  three  export 
inspection  facilities  that  we  are  deleting 
from  the  list  have  already  ceased 
operating  as  animal  export  inspection 
fecilities,  so  their  deletion  bom  the 
regulations  wall  have  no  economic 
impact.  The  port  of  embarkation  at  John 
F.  Kennedy  btemational  Airport, 
located  approximately  60  miles  south  of 
Newburgh,  NY,  is  available  to  animal 
exporters  who  had  used  the  Stewrart 
Airport  animal  export  inspection 
facility.  Similefrly,  animal  exporters  who 
used  the  Northwest  Quarantine  Station 
in  Portland.  OR.  may  use  the  animal 
export  inspection  facility  located  at  the 
port  of  Olympia.  WA,  approximately 
150  miles  to  the  north.  Animal  exporters 
in  Seattle,  WA.  still  have  a  local  animal 
export  inspection  facility  available, 
despite  the  closing  of  S&W  Export  Ltd. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  F^mpts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  wdth  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  91 

Animal  diseases.  Animal  welfare. 
Exports,  Livestock,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  we  are  amending  9  CFR 
part  91  as  follows: 

PART  91— INSPECTION  AND 
HANDUNQ  OF  UVESTOCK  FOR 
EXPORTATION 

1.  The  authority  citation  for  part  91 
continues  to  reed  as  follows: 

Authority:  21  U.S.C.  105, 112, 113, 114a. 
120, 121, 134b,  134f,  612,  613,  614, 618;  46 
U.S.C  466a.  466b;  49  U.S.C  1509(d):  7  CFR 
2.17,  2.51,  and  371.2(d). 

§91.14  [Amended] 

2.  Section  91.14  is  amended  as 
follows: 

a.  Paragraph  (a)(10)(i)  is  removed  and 
paragraph  (a)(10)(ii)  is  redesignated  as 
paragraph  (a)(10){i). 

b.  In  newly  designated  paragraph 
(a)(10)(i)(A),  the  word  "ASPCA”  is 
removed  and  the  words  "Vetport,  Inc." 
added  in  its  place. 

c.  Paragraph  (a)(13)  is  removed  and 
paragraphs  (a)(14)  through  (a)(17)  are 
redesignated  as  paragraphs  (a)(13) 
through  (aKl6). 

d.  Newly  designated  paragraph 
(a)(16)(ii)(A)  is  removed,  and  paragraph 
(a)(16)(ii)(B)  is  redesignated  as 
paragraph  (a)(16)(ii)(A)  and  is  revised  as 
set  forth  below. 

e.  New  paragraphs  (a)(16)(iv)  and 

(a)(16)(iv)(A)  are  added  as  set  forth 
below.  * 

§91.14  Porte  of  embarkation  and  export 
inspection  fadUtiaa. 

(a)*  *  * 

(16)*  *  * 

(ii)*  *  * 

(A)  Stevedoring  Service  of  America, 
3415  11th  Avenue  SW.,  Seattle,  WA 
98134,  (800)  422-3505. 

*  •  *  •  * 

(iv)  Tacoma — airport  and  ocean  port. 
(A)  Pacific  Rim  Livestock  Quarantine, 
17835  Highway  507  SE.,  Yelm,  WA 
98507,  (206)  458-1762. 

***** 

Done  in  Washington.  DC,  this  6th  day  of 
July  1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

[FR  Doc  93-16533  FUed  7-12-93;  8:45  am] 
aiUJNQ  COOC  M10-a4-F 
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9  CFR  Part  92 
[Docket  No.  91-187-2] 

Cattle  From  Cartada 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  allowing  calves  at 
least  5  days  but  not  more  than  4  weeks 
of  age  to  ^  imported  horn  Canada  into 
the  United  States  Mrithout  being  tested 
for  tuberculosis.  This  will  expedite  the 
international  movement  of  the  calves  by 
allowing  them  to  be  transported  upon 
demand,  exempt  from  the  requirement 
to  be  tested  for  tuberculosis  and  wait  72 
hours  for  test  results  prior  to 
importation  into  the  United  States.  We 
are  taking  this  action  because  the  low 
incidence  of  tuberculosis  in  Canadian 
cattle  does  not  justify  the  cost  of  testing 
such  yoimg  animals.  Moreover,  this 
relax^  restriction  will  have  the  humane 
effect  of  reducing  the  amount  of  stress 
borne  by  calves  in  transit. 

Further,  by  deleting  outdated 
provisions  concerning  the  port-of*entry 
detention  of  cattle  from  Canada  that  do 
not  meet  our  import  requirements,  we 
are  bringing  the  regulations  into 
conformity  with  current  practice. 
EFFECTIVE  DATE:  August  12, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  F.  Vogt,  Senior  Staff  Veterinarian, 
Import'Export  Animals  Staff,  VS, 

APHIS,  USDA,  room  767,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8170. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  92 
(referred  to  below  as  the  regulations) 
prohibit  or  restrict  the  importation  of 
cattle  from  Canada  to  prevent  the 
introduction  into  the  United  States  of 
commimicable  diseases  of  livestock. 

On  December  31, 1992,  we  published 
in  the  Federal  Register  (57  FR  62501- 
62502,  Docket  No.  91-187-1)  a  proposal 
to  amend  the  reflations  by  allowing 
calves  younger  man  4  weelu  of  age  to 
be  imported  from  Canada  into  the 
United  States  without  being  tested  for 
tuberculosis. 

In  addition,  we  proposed  to  remove 
from  §  92.418(a)  the  obsolete  provision 
for  the  “detention  at  port  of  entry"  of 
cattle  inspected  and  found  not  quaUfied 
for  imme^ate  entry  into  the  United 
States,  and  to  remove  the  redundant 
footnote  in  the  “Cattle  from  Canada” 
section  heading. 

We  solicited  comments  concerning 
our  proposal,  for  a  60-day  comment 
period  ending  March  1, 1993.  We 
received  1  comment  by  that  date. 


The  commenter  supported  the 
proposed  rule,  but  suggested  that  we 
establish  a  minimum  age  limit  of 
between  5  and  8  days  for  calves 
imported  into  the  United  States  from 
Canada.  The  commenter  stated  that  this 
change  would  minimize  morbidity  and 
mortality  and  generally  contribute  to  the 
calves’  welfare.  We  agree,  and  are 
amending  the  regulations  in 
§  92.418^)(2)(ii)(C)  to  provide  that 
calves  imported  into  the  United  States 
from  Canada  be  at  least  5  days  old. 

Therefore,  with  the  change  discussed 
in  this  document,  based  on  the  rationale 
set  forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposed  rule  as  a 
final  rule.  Executive  Order  12291  and 
Regulatory  Flexibility  Act. 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  “major  rule.”  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

According  to  the  most  recent  figures 
available  (1990),  approximately  44,000 
calves  yoimger  than  four  weeks  are 
imported  from  Canada  into  the  United 
States  annually,  mostly  for  the 
production  of  veal.  The  maiicet  for  these 
calves,  which  represent  less  than  one- 
tenth  of  a  percent  of  the  total  calf 
population  in  the  United  States,  is 
extremely  limited. 

This  rule  will  directly  affect  10 
entities  that  import  calves  from  Canada. 
Nine  of  the  ten  are  small  entities.  The 
single  entity  that  is  considered  large 
accounted  for  80  percent  of  the  imports 
in  1990. 

The  change  benefits  all  importers  of 
yoimg  calves  from  Canada,  who  will  be 
relieved  of  the  costs  incurred  in  testing 
the  calves.  Currently,  the  required 
tuberculin  test,  labor,  feed,  and 
retaining  services  amoimt  to  about  $8 
per  animal.  Further,  young  calves 
periodically  die  as  a  result  of  stress  in 
the  waiting  stations  where  they  remain 
for  72  hours.  Death  losses  of  imported 
young  calves  averaged  8  percent 
between  1976  and  1990,  a  death  rate 
double  that  of  U.S.  calves.  The  value  of 
an  imported  young  calf  (live)  is  about 


$170.  Therefore,  the  small  entities  that 
import  young  calves  from  Canada  will 
accrue  only  modest  benefits  from  the 
proposed  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Imports,  Livestock. 
Poultry  and  poultry  pr^ucts. 
Quarantine,  Repor^g  and 
recordkeeping  requirements. 

Part  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  9  CFR  part  92  is 
amended  as  follows: 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1622;  19  U.S.C  1306; 
21  U.S.C  102-105,  111,  114a.  134a.  134b. 
134c.  134d.  134f.  135. 136.  and  136a;  31 
U.S.C  9701;  7  CFR  2.17, 2.51,  and  371.2(d). 

2.  In  §  92.418,  the  section  heading  is 
amended  by  removing  the  reference  to 
footnote  7;  in  paragraph  (a),  the  heading 
and  the  last  sentence  are  revised; 
paragraph  (b)(2)(ii)(C)  is  redesignated  as 
paragraph  (b)(2)(ii)(D);  and  a  new 
para^ph  (b)(2)(ii)(C)  is  added,  to  read 
as  follows: 

$92,418  Cattle  from  Canada. 

(a)  Health  certificates.  •  •  •  Cattle 
foimd  unqualified  upon  inspection  at 
the  port  of  entry  will  be  refused  entry 
into  the  United  States. 

«  •  •  *  • 

(b) *  *  • 

(2)*  •  * 

(ii)  •  *  • 
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(C)  That  the  cattle  aie  at  least  five 
days  but  not  more  than  four  weeks  of 
age  and,  therefore,  exempt  from  the 
tuberculosis  testing  requirement;  or 

•  *  *  #  # 

Done  in  Washington,  DC,  this  6th  day  of 
July  1993. 

Eugene  Branetool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

[FR  Doc  93-16531  Filed  7-12-93;  8:45  am] 
HLUNQ  COOC  S41fr-a«-e 


9CFRPaft92 
[DockatNa  92-103-2] 

Porta  Designated  for  Importation  of 
Birds  and  Poultry;  Port  Canaveral,  FL 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  the  importation 
of  animals  and  animal  products  by 
adding  Port  Canaveral,  FL,  to  the  list  of 
ports  designated  for  the  importation  of 
pet  birds,  performing  or  theatrical  birds, 
performing  or  theatrical  poultry,  and 
certain  other  poultry  ana  poultry 
products,  sucm  as  poultry  test 
specimens,  or  hati^ng  eggs  and  day  old 
f^cks,  which  do  not  appear  to  require 
restraint  and  holding  fatties.  This 
action  will  provide  an  alternative  port  of 
entry  for  these  birds  and  poultry,  and 
poultry  products,  thereby  fodlitating 
their  importation  into  the  United  States. 
EFFECTIVE  DATE:  August  12, 1993. 

FOR  FURTHER  MFORMATXM  CONTACT:  Dr. 
Keith  Hand,  Senior  Staff  Veterinarian, 
Import-Export  Animals  Staff,  VS, 

APHIS,  USDA,  room  768,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-5097. 

SUPPLEMENTARY  MFORMAT10N: 
Backgroluul 

The  regulations  in  9  CFR  part  92 
(referred  to  below  as  the  regulations) 
contain,  among  other  things,  provisions 
concerning  the  importation  of  birds  and 
poultry  into  the  United  States.  These 
provisions  are  designed  to  prevent  the 
introduction  of  exotic  Newcastle  disease 
and  other  communicable  diseases  of 
poultry  into  the  United  States. 

Section  92.102(a)  lists  special  ports 
designated  for  the  importation  of  pet 
birds  imported  under  the  provisions  of 
§92.101(cK3).  Section  92.203(d) 
designates  limited  ports  avail^le  for  the 
entry  of  poultry  and  poultry  products, 
such  as  poultry  test  specimens,  or 
hatching  eggs  and  day  old  chidu,  which 
do  not  appear  to  reqidre  restraint  and 


holding  fedlities.  In  accordance  writh 
§  92.101(f),  performing  or  theatrical 
birds  may  be  imported  at  any  of  the 
ports  of  entry  listed  in  $  92.102  or 
§  92.203,  and,  in  accordance  with 
§  92.201(c),  performing  or  theatrical 
poultry  may  be  imported  at  any  of  the 
ports  of  entry  listed  in  §  92.203. 

On  January  14, 1993,  we  published  in 
the  F^eral  Register  (58  FR  4362-4363, 
Docket  No.  92-103-1),  a  proposal  to  add 
Port  Canaveral,  FL,  to  the  list  of  ports 
in  §§  92.102(a)  and  92.203(d). 

Comments  on  the  propo^  rule  were 
required  to  be  receiv^  on  or  before 
February  16, 1993.  We  did  not  receive 
any  comments.  Therefore,  based  on  the 
rationale  set  forth  in  the  proposal,  we 
are  adopting  the  provisions  of  the 
proposd  as  a  find  rule  without  change. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  ^ve  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consximers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  e^^rt  markets. 

This  rule  will  affect  owners  of  pet 
birds,  performing  or  theatrical  birds, 
performing  or  theatrical  poultry  and 
certain  other  poultry  and  poultry 
products,  imported  into  the  United 
States.  This  rule  willl)enefit  them  by 
providing  an  alternative  port  of  entry. 
The  convenience  this  alternative  port 
will  provide  will  not  result  in  any 
significant  economic  benefit.  Fuller, 
we  do  not  expect  that  this  rule  will 
result  in  any  increase  in  the  number  of 
these  birds  and  poultry,  and  poultry 
products,  imported  into  the  United 
States. 

Under  these  circumstances,  the 
Administrates  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  F^empts  all  State 
and  local  laws  and  regulations  that  are 


inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reductiem  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.]. 

List  oi  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Imports.  Livestock, 
Poultry  and  poultry  products, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.Q  1622;  19  U.S.a  1306; 

21  U.S.C.  102-105,  111,  134a,  134b,  134c, 
134d,  134f  and  135;  31  U.S.C.  9701;  7  CFR 
2.17, 2.51  and  371.2(d). 

192.102  (Anwnded] 

2.  In  §  92.102,  paragraph  (a)  is 
amended  by  adding  "and  Port 
Canaveral"  immediately  after  "Miami". 

$92,203  (Amended] 

3.  In  §  62.203,  paragraph  (d)  is 
amended  by  adding  "Port  Canaveral," 
immediately  after  "Jacksonville,". 

Done  in  Washington.  DC,  this  6th  day  of 
July  1993. 

Eugene  BrenstooL 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

[FR  Doc.  93-16532  Filed  7-12-93;  8:45  am] 
BIUJNQ  CODE  M10-34-F 


9CFRPart98 
[Docket  No.  92-128-2] 

Importation  of  Certain  Animal  Semen 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  the  importation 
of  certain  animal  semen  by:  adding  a 
provision  requiring  that  all  import 
animal  semen  be  accompanied  by  a 
health  certificate:  restoring  the 
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exemption  from  the  requirement  for  an 
import  permit  for  aniin^  semen  being 
import^  into  the  United  States  from 
Camda  through  a  land  border  port;  and 
restoring  the  list  of  ports  of  entry  so  that 
it  includes  all  of  the  ports  designated  for 
the  importation  of  animal  semen  into 
the  United  States.  These  actions  will 
help  to  prevent  disease  from  entering 
the  United  States  and  correct  omissions 
that  resulted  from  a  reorganization  of 
the  regulations. 

EFFECTIVE  DATE:  August  12. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joyce  Bowling,  Stafr  Veterinarian, 
Import-Export  Animals  Staff,  VS. 

APHIS,  USDA,  room  766,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8170. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  contained  in  "Subpart 
C — Certain  Animal  Semen”  of  9  CFR 
part  98  (referred  to  below  as  "the 
regulations”)  concern  the  importation  of 
certain  animal  semen  into  the  United 
States. 

In  a  document  published  in  the 
Federal  Register  on  January  5, 1993  (58 
FR  266-269,  Docket  No,  92-128-1),  we 
proposed  to  amend  the  regulations  by 
requiring  that  all  imported  animal 
semen  be  accompanied  by  a  health 
certificate;  restoring  the  exemption  from 
the  requirement  for  an  import  permit  for 
animal  semen  being  imported  into  the 
United  States  from  Canada  through  a 
land  border  port;  and  restoring  the  list 
of  ports  of  entry  so  that  it  includes  all 
of  the  ports  designated  for  the 
importation  of  animal  semen  into  the 
United  States. 

We  solicited  comments  on  the 
proposed  rule  for  a  30-day  period 
ending  February  4, 1993.  We  received 
two  comments,  one  frem  a  veterinary 
medical  association  and  one  frnm  a 
horse  industry  group.  Both  comments 
offered  support  for  the  proposed  rule. 

One  of  tne  commenters  aid  point  out, 
however,  that  in  proposed  §  98.35(d)(2), 
we  require  that  the  health  certificate 
state  the  name  and  address  of  the 
veterinarian  who  collected  the  semen. 
The  commenter  correctly  noted  that  the 
current  regulations  do  not  require  that  a 
veterinarian  collect  the  semen.  We  agree 
that  it  is  not  necessary  for  a  veterinarian 
to  personally  collect  ^e  semen, 
although  for  the  purposes  of  the  health 
certificate  it  is  necessary  for  a 
veterinarian  to  supervise  its  collection. 
Therefore,  we  have  revised  §  98.35(d)(2) 
to  require  that  the  name  and  address  of 
the  veterinarian  who  supervised  the 
collection  of  the  semen  appear  on  the 
health  certificate. 


Based  on  the  rationale  set  forth  in  the 
proposed  rule  and  in  this  dociunent,  we 
are  adopting  the  provisions  of  the 
propos^  rule  as  a  final  rule  with  the 
one  change  noted  above. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  “major  rule.”  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million:  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
iimovation.  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  expiort  markets. 

The  provisions  of  this  rule  will  have 
little  or  no  economic  efiect.  The 
requirement  for  a  health  certificate  to 
accompany  each  shipment  of  animal 
semen  being  import^  into  the  United 
States  will  not  have  any  significant 
impact  on  importers.  The  health 
certificate  will  not  require  any 
additional  tests  or  examinations  to  be 
conducted  on  the  donor  animal;  rather, 
the  health  certificate  will  merely 
document  the  identification,  collection, 
and  examination  activities  that  are 
already  required  by  the  regulations.  The 
remainder  of  the  changes  are  either  non¬ 
substantive  in  nature  or  simply  restore 
language  that  was  mistakenly  omitted 
from  the  regulations.  Therefore,  this  rule 
will  have  little  or  no  economic  impact 
on  importers  of  animal  semen  because 
it  will  not  significantly  increase  or 
decrease  the  cost  of  doing  business. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  mider 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 


Paperwork  Reduction  Act 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  chapter  35),  the  information 
collection  pro^sions  that  are  included 
in  this  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  9  CFR  Part  98 

Animal  diseases.  Imports. 

Accordingly,  we  are  amending  9  CFR 
part  98  as  follows: 

PART  96-IMPORTATiON  OF  CERTAIN 
ANIMAL  EMBRYOS  AND  ANIMAL 
SEMEN 

1.  The  authority  citation  for  part  98 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1622;  21  U.S.Q  103, 
104, 105,  111, 134a,  134b,  134c.  134d. 134fi 
31  U.S.C.  9701;  7  CFR  2.17,  2.51,  and 
371.2(d). 

§98.31  [Amended] 

2.  In  §  98.31,  the  words  “this  part”  are 
removed  and  the  words  “this  subpart” 
are  added  in  their  place,  both  times  the 
words  appear. 

3.  Section  98.33  is  amended  by 
revising  the  section  heading, 
redesignating  paragraph  (a)  as  [>aragraph 
(d)  and  revising  it.  redesignating 
paragraph  (b)  as  paragraph  (e).  and 
adding  new  paragraphs  (a),-(b],  and  (c) 
to  read  as  follows: 

§  98.33  Ports  designated  for  the 
importation  of  certain  animal  semen. 

(a)  Air  and  ocean  ports.  The  following 
air  and  ocean  ports  are  designated  as 
having  inspection  facilities  for  the  entry 
of  animal  semen:  Los  Angeles, 
California;  Miami.  Florida;  Honolulu, 
Hawaii;  and  Newburgh,  New  York. 

(b)  Canadian  border  ports.  The 
following  land  border  ports  are 
designate  as  having  inspection 
facilities  for  the  entry  of  animal  semen 
from  Canada:  Eastport,  Idaho;  Houlton 
and  Jackman.  Maine;  Detroit.  Port 
Huron,  and  ^ult  Ste.  Marie.  Michigan; 
Opheim,  Raymond,  and  Sweetgrass, 
Montana;  Alexandria  Bay,  Buffalo,  and 
Champlain,  New  York;  Dimseith, 
Pembina,  and  Portal,  North  Dakota: 
Deiby  Line  and  Highgate  Springs, 
Vermont;  Blaine,  Lynden,  Oroville,  and 
Sumas,  Washington. 

(c)  Mexican  border  ports.  The 
following  land  border  ports  are 
designated  as  having  inspection 
facilities  for  the  entry  of  animal  semen 
from  Mexico:  Douglas,  Naco,  Nogales, 
San  Luis,  and  Sasabe,  Arizona;  Calexico 
and  San  Ysidro,  California;  Antelope 
Wells,  Columbus,  and  Santa  Teresa. 
New  Mexico:  Brownsville,  Del  Rio. 
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Eagle  Pass,  El  Paso,  Hidalgo,  Laredo, 
and  Presidio,  Texas. 

(d)  Limited  ports.  The  following 
limited  ports  are  designated  as  having 
inspection  facilities  for  the  entry  of 
animal  semen:  Anchorage  and 
Fairbanks,  Alaska;  San  Diego, 

California;  Denver,  Colorado; 
Jacksonville,  St.  Petersburg-Clearwater, 
and  Tampa,  Florida;  Atlanta,  Georgia; 
Chicago,  Illinois;  New  Orleans, 
Louisiana;  Portland,  Maine;  Baltimore, 
Maryland;  Boston,  l^^ssachusetts; 
International  Falls  and  Minneapolis, 
Minnesota;  Great  Falls,  Montana; 
Portland,  Oregon;  San  Juan,  Puerto  Rico; 
Galveston  and  Houston,  Texas;  Seattle, 
Spokane,  and  Tacoma,  Washington. 

*  *  *  *  • 

s  98.34  [AiMnded] 

4.  In  §  98.34,  paragraph  (a)(1),  the 
designations  **§§  98.26,  98.27,  and 
98.28,”  are  removed  and  the  designation 
"§  98.36,”  is  added  in  their  place. 

f  98.35  [Amended] 

5.  In  §  98.35,  paragraph  (a),  the  words 
“this  part”  are  removed  and  the  words 
“this  subpart”  are  added  in  their  place. 

6.  In  §  98.35,  the  section  heading  is 
revised  and  paragraphs,  (c)  {uid  (d),  are 
added  to  read  as  follows: 

f  98.35  Declaration,  health  certificate,  and 
other  docuntenta  for  animal  semen. 

*  *  *  •  • 

(c)  All  animal  semen  oBered  for 
importation  into  the  United  States  shall 
be  accompanied  by  a  health  certificate 
issued  by: 

(1)  A  mil-time  salaried  veterinarian  of 
the  national  government  of  the  country 
of  origin;  or 

(2)  Any  veterinarian  authorized  by  the 
national  government  of  the  country  of 
origin,  provided  that  the  health 
certificate  is  endorsed  by  a  full-time 
salaried  veterinarian  of  the  national 
government  of  the  cormtry  of  origin. 

(d)  The  health  certificate  must  state: 

(1)  The  name  and  address  of  the  place 
where  the  semen  was  collected; 

(2)  The  name  and  address  of  the 
veterinarian  who  supervised  the 
collection  of  the  semen; 

(3)  The  date  of  semen  collection; 

(4)  The  identification  and  breed  of  the 
donor  animal; 

(5)  The  number  of  ampules  or  straws 
covered  by  the  health  certificate  and  the 
identification  number  or  code  on  each 
ampule  or  straw; 

(6)  The  dates,  ty|>es,  and  results  of  all 
examinations  and  tests  performed  on 
the  donor  animal  as  a  condition  for 
importing  the  semen; 

(7)  The  names  and  addresses  of  the 
consignor  and  consignee;  and 


(8)  That  the  semen  is  being  imported 
into  the  United  States  in  accordance 
with  subpart  C  of  9  CFR  part  98. 

7.  Section  98.36,  including  the 
undesignated  center-heading 
“CANADA®",  is  revised,  and  footnote  3 
removed,  to  read  as  follows: 

Canada 

1 98.36  Import  permit,  declaration,  and 
health  cartificata  for  animal  aaman. 

(a)  For  animal  semen  intended  for 
importation  from  Canada,  the  importer 
shall  first  apply  for  and  obtain  from 
APHIS  an  import  permit  as  provided  in 
§  98.34:  Provided,  that  an  import  permit 
is  not  required  for  animal  semen  offered 
for  entry  at  a  land  border  port 
designated  in  §  98.33(b)  if  the  donor 
animal: 

(1)  Was  bom  in  Canada  or  the  United 
States,  and  has  been  in  no  country  other 
than  Canada  or  the  United  States;  or 

(2)  has  been  legally  imported  into 
Canada  from  some  other  coimtry  and 
unconditionally  released  in  Canada  so 
as  to  be  eligible  to  move  freely  within 
that  country  without  restriction  of  any 
kind  and  has  been  in  Canada  after  such 
release  for  60  days  or  longer. 

(b)  For  all  animal  semen  ofiered  for 
importation  from  Canada,  the  importer 
or  his  or  her  agent  shall  present  two 
copies  of  a  dedaration  and  a  copy  of  a 
health  certificate  as  provided  in  §  98.35. 

§§  98.37  through  98.39  [Removed] 

8.  The  undesignated  center-headings 
“Countries  of  Central  America  and  West 
Indies*”  and  “Mexico®",  §§98.37 
through  98.39,  and  footnotes  4  and  5  are 
removed. 

Done  in  Washington,  DC,  this  6th  day  of 
July  1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17 CFR  Parti 

Final  Rule  and  Rule  Amandmanta 
Concarning  Composition  of  Various 
Salf-Ragulatory  Organization 
Govaming  Boards  and  Major 
Disciplinary  Committaas 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  mle. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (“Commission") 
has  adopted  a  rulemaldng  which 


implements  the  statutory  directives  of 
sections  5a.  8c  and  17  of  the  Commodity 
Exchange  Act  ("Act”)  as  they  were 
amend^  by  section  206  of  the  Futures 
Trading  Practices  Act  of  1992  (“1992 
Act").  This  rulemaking  establishes 
various  requirements  with  respect  to  the 
composition  of  self-regulatory 
organization  (“SRO”)  governing  boards 
and  major  disciplinary  committees.  In 
general,  section  206  requires  a  greater 
diversity  of  representation  of  SRO 
governing  boartis  and  disciplinary 
committees  in  order  to  promote  the 
public  interest  in  the  self-regulatory 
process. 

DATES:  The  following  are  the  elective 
dates  of  this  rulemaldng’s  various 
provisions:  the  amendment  to  §  1.41(d) 
is  effective  July  13. 1993;  the 
amendment  to  §  1.63  is  effective  August 
12, 1993;  §  1.64  is  effective  July  13, 

1993;  and.  §  1.67  is  effective  August  12, 
1993. 

SRO  rules  complying  with  §  1.64  must 
have  been  submitted  to  and  allowed  to 
become  effective  by  the  Commission  by 
October  12. 1993.  Each  SRO  must 
comply  with  §  1.64(a),  (b)(1),  (c)  and  (d) 
immediately  upon  the  Commission 
allowing  the  SRO’s  implementing  rules 
to  become  effective.  Each  SRO  must 
comply  with  §  1.64(b)(2)  and  (c)  as  of 
the  date  of  its  next  governing  board 
election. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Van  Wagner.  Special  Counsel, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington.  DC  20581.  Telephone: 

(202) 254-8955. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  March  12. 1993,  the  Commission 
published  for  public  comment  in  the 
Federal  Register  a  proposed  new 
Regulation  1.64  and  proposed 
amendments  to  existing  §  1.63.*  The 
new  regulation  and  regulation 
amendments  were  proposed  in  response 
to  the  statutory  directives  set  forth  in 
section  206  of  the  1992  Act.®  Section 
206  of  the  1992  Act  amended  the  Act  to 
require  that  the  Commission  establish 
various  standards  with  respect  to  the 
composition  of  SRO  governing  boards 
and  major  disciplinary  committees. 
Previously,  the  Act  had  not  directly 
imposed  any  standards  for  service  on 
such  SRO  deliberative  bodies.® 


*  SB  FR  13565  (March  12, 1993). 

*Pub.  L.  102-546,  section  206, 106  StaL  3590 
(1992). 

*Conunis8ion  Regulation  1.63,  which  imposes 
service  standards  for  SRO  govermng  boards, 
disciplinary  committees  and  arbitration  panels,  was 
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The  Commission  received, elefven 
written  comments  in  response  to  the 
proposed  rulemaking.  The  commenters 
included  seven  ctmtract  markets 
(Chicago  Board  of  Trade  (“CBT”), 
Chicago  Mercantile  Exchange  (“CME"), 
Co^ee  Sugar  ft  Cocoa  Exchange,  Inc. 
(“CSC”),  ^mmodity  Exchange,  Inc. 
("COMEX”),  New  York  Cotton 
Exchange,  Inc.  (“NYCE”),  New  York 
Futures  Exchange,  Inc.  (“NYFE”)  and 
New  York  Mercantile  Exchange 
(“NYMEX”),  a  registered  futures 
association  (National  Futiues 
Association  (“NFA”)),  a  clearing 
organization  (Board  of  Trade  Clearing 
Corporation  (“BOTCC")),  a  commodity 
industry  trade  association  (Managed 
Futures  Association  (“MFA”))  and  a 
company  which  has  a  commercial 
interest  in  a  commodity  underlying  a 
futures  contract  (Sunkist).  The 
comments  received  on  particular 
aspects  of  the  proposed  rulemaking  are 
disciissed  below  in  the  context  of  the 
specific  rule  provision  to  which  they 
pertain.  The  Commission  has  carefully 
reviewed  each  of  these  comments  emd. 
based  upon  that  review  and  its 
reconsideration  of  the  proposed 
rulemaking,  is  now  adopting  rules 
which  it  believes  are  responsive  to  the 
concerns  raised  by  commenters  and  the 
statutmy  ob)ective8  of  this  rulemaking. 

II.  Description  of  Proposed  Rulemaking 
A.  Composition  Requirements 
1.  Definition  of  SRO 

a.  Proposed  regulation.  In  compliance 
with  section  206  of  the  1992  Act,  the 
Commission  proposed  a  new 
Commission  §  1.64  which  would  impose 
various  composition  requirements  on 
SRO  governing  boards  and  major 
disciplinary  committees.  In  proposing 
$  1.64,  the  Commission  pointed  out  that 
section  206(a}  amended  section  5a  of  the 
Act  to  establish  composition 
requirements  fm  the  governing  board  of 
each  “contract  market’s  board  of  trade” 
and  for  the  major  disciplinary 
committees  of  each  “contract  market."* 
The  Commission  interpreted  section 
206(a)  to  mandate  composition 
requirements  for  each  mtures  exchange 
(i.e.,  board  of  trade)  but  not  for  clearing 
organizations. 

Although  the  Commission  proposed 
that  §  1.64*8  composition  requirements 
be  limited  to  the  governing  boards  and 
major  disciplinary  committees  of 


promulgated  by  the  Commisaion  pursuant  to  the 
general  rulemaking  authority  of  section  aa(S]  of  the 
Act  Sea  S5  FR  7884  (March  S,  1990). 

*  Section  206(b)  similarly  amended  section  17  of 
the  Act  to  establish  composition  requirements  for 
the  governing  board  and  major  disciplinary 
committees  ^  each  register^  futures  association. 


exchanges  and  registered  futures 
associations,  it  also  invited  comment  as 
to  whether  any  or  all  of  the 
requirements  of  proposed  §  1.64  should 
apply  to  the  governing  boards  and  major 
disciplinary  committees  of  clearing 
organizations. 

D.  Comments  received.  The  BOTCC 
and  CSC  both  commented  that  clearing 
organizations  should  not  be  considered 
SROs  for  the  purposes  of  §  1.64  and  that, 
accordingly,  $  1.64*8  composition 
requirements  should  not  apply  to 
clearing  organization  governing  boards 
and  major  disciplinary  committees.  Hie 
BOTCC  particularly  noted  that  “neither 
section  206  nor  the  legislative  history  of 
the  1992  Act  suggests  in  any  respect  that 
Congress  intended  rules  implementing 
the  provisions  of  section  206  to  apply  to 
clearing  organizations." 

The  Commission  also  received 
comments  finm  the  CME  and  NYMEX 
that  clearing  organizations  which  are 
divisions  of  futures  exchanges  (e.g., 

CME  and  NYMEX  Clearing  Houses) 
rather  than  separate  legal  entities  (e.g., 
BOTCC)  should  not  be  included  within 
the  definition  of  SRO  for  purposes  of 
§  1.64.  NYMEX,  for  instance,  contends 
that  its  Clearing  House  functions  exactly 
as  a  separately-incorporated  clearing 
organization  does  for  other  futures 
exchanges  and  that,  accordingly,  both 
separately-incorporated  and  integrated 
clearing  organizations  should  be  outside 
the  scope  of  §  1.64. 

c.  Regulation  1.64(a)(1).  The 
Commission  has  considered  these 
comments  and  the  pertinent  aspects  of 
section  206  and  its  legislative  history 
and  has  determined  to  not  include 
clearing  organizations  within 
§  1.64(a)(l)’s  definition  of  SRO.  The 
(Commission  notes  that  Section  206  does 
not  explicitly  apply  to  clearing 
organizations,  and  neither  did  the 
House  and  Senate  bills  which  were  the 
predecessors  to  the  1992  Act  (H.R.  707, 
102d  (Cong.,  1st  Sess.  (1991)  and  S.  207, 
102d  (Cong.,  Ist  Sess.  (1991)).  The 
Senate  bill’s  legislative  history,  in  foct. 
indicates  that  a  nearly  identic^ 
provision  in  the  Senate  bill  was  not  to 
be  imposed  on  clearing  organizations 
but  that  “contract  markets  should 
consider  applying  the  principles  of  [the 
provision]  to  their  clearinghouses  and 
other  bodies  in  appropriate  cases  to 
engender  public  confidence  in  the 
integrity  and  openness  of  exchange 
decisionmaking."  S.  Rep.  No.  102-22, 
102d  (Cong.,  1st  Sess.,  38  (1991). 

The  (Commission  also  concurs  with 
the  comments  of  the  CME  and  NYMEX 
and  will  not  extend  the  requir^ents  of 
§  1.64  to  those  clearing  organizations 
which  are  divisions  of  futures 
exchanges  rather  than  separate  legal 


entities.  The  (Commission  believes  that 
this  approach  is  consistent  with 
(Congress’  intent  to  excuse  clearing 
organization  decisionmaking  bodies 
from  the  standards  of  section  206  of  the 
1992  Act.  This  approach  would  not 
affect  the  governing  board  composition 
requirements  of  §  1.64  which  fully  apply 
to  each  futures  exchange  governing 
board  regardless  of  whether  the 
exchange  does  or  does  not  have  a 
clearing  organization  division.  The  only 
bodies  which  are  afiwded  are  major 
disciplinary  committees  which  deal 
with  clearing  organization  disciplinary 
matters  at  exchanges  with  a  clearing 
organization  division. 

Hie  (Commission  expects  that  the  only 
SRO  major  disciplinary  committees 
which  would  not  be  subject  to  §  1.64’s 
composition  requirements  are  those 
committees  at  futures  exchanges  with 
clearing  organization  divisions  which 
deal  with  violations  of  clearing 
organization  rules.  At  the  present  time, 
there  are  three  futures  exchanges  which 
use  clearing  organization  divisions 
rather  than  a  separately  incorporated 
clearing  organization — ^the 
Minneapolis  Grain  Exchange  (“MGE") 
and  NYMEX.  Based  upon  their  present 
rulebooks,  disciplinary  committees  at 
the  CME,  MGE  and  NYMEX  are  excused 
from  §  1.64(c)’s  composition 
requirements  whenever  they  deal  with 
disciplinary  matters  concerning  CME’s 
(Chapter  9  rules,  MGE’s  Chapter  21  rules 
and  NYMEX’s  (Chapter  9  rules, 
respectively.  These  rules  principally 
address  margin,  reporting  and  various 
financial  requirements  for  clearing 
members.  If  a  disciplinary  committee  at 
one  of  these  exchanges  has  jurisdiction 
over  both  clearing  organization  and  non¬ 
clearing  organization  rule  violations,  the 
committee  must  comply  with 
Regulation  1.64(c)  when  considering  the 
non-clearing  organization  matter.’ 

2.  (Coveming  Board  Diversity  Standards 

a.  Proposed  regulation.  As  originally 
proposed.  Commission  Regulation 
1.64(b)(1)  required  each  SRO  to 
implement  rules  requiring  that  its 
governing  board  be  comprised  of 
persons  ^m  a  variety  of  membership 
interests  who  would  meaningfully 
represent  the  diverse  interests  of  the 
SRO’s  members.  In  describing  proposed 
§  1.64(b)(1)  the  (Commission  stated  that 
each  SRO  should  establish,  by  rule, 
some  fixed  form  of  categoric^ 
representation  which  would  ensure  that 
the  various  interests  which  could  be 


*  This  assumes  that  the  disciplinary  cmnmittes 
otherwise  is  within  §  1.64(aM2)’s  definition  of  a 
major  disciplinary  committee.  See  Section  ILAS., 
below,  for  a  discussion  of  this  definition. 
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affected  by  the  decisionmaking  of  an 
SRO  governing  board  would  be  fairly 
represented  on  the  board. 

D.  Comments  received.  The  CBT 
commented  that  the  Commission  in 
adopting  Regulation  1.64(b)(1)  should 
clarify  that  complying  SROs  would  not 
be  required  to  establish  a  quota  system 
for  representation  on  their  governing 
boards.  In  addition,  the  CN&  contended 
that  the  diversity  standards  in  the  1992 
Act  were  sufficiently  clear  so  that  it  was 
not  necessary  for  the  Commission  to  act 
in  this  regard. 

c.  Section  1.64(b)(3).* * * §  Final 
§  1.64(b)(3)  has  been  revised  to  state  that 
SROs  must  establish  their  diversity 
standards  pursuant  to  standards  and 
procedures.'  Regulation  1.64(b)  requires 
that  such  SRO  standards  and  procedures 
for  meeting  the  composition 
requirements  of  section  206  of  the  1992 
Act  must  ensure  that  the  governing 
board  will  fairly  represent  the  diversity 
of  membership  interest  at  such  SRO.^ 
The  Commission  stresses  that 
§  1.64(b)(3)  does  not  necessarily  require 
that  each  SRO*s  standards  and 
procedures  establish  either  a  quota 
system  or  proportional  representation 
for  the  different  types  of  membership 
interests  which  must  be  represented  on 
its  governing  board.  However,  such 
standards  and  procedures  must  provide 
for  some  representation  of  each 


*  Proposed  §  1.64(bKl)  has  been  renumbered 
Regulation  1.64(bK3). 

r  Final  $  1.64(bKl)  and  (2)  similarly  require  that 

SROs  submit  standards  and  procedures 
implementing  the  governing  board  composition 
requirements  regarding  ntm-member  and 
commercial  interest  representatives,  respectively. 
Each  SRO’s  conforming  standards  and  procedui^ 
must  be  submitted  to  the  Commission  for  its  review 
pursuant  to  section  5a(aKl2KA)  of  the  Act  and 

§  1.41  or,  in  the  case  of  a  registered  futures 
association,  pursuant  to  section  17(j]  of  the  Act. 

'Final  §  1.64(a)(4)  defines  what  constitutes  a 
“membership  interest”  for  both  contract  markets 
and  register^  futures  associations.  Section 
1.64(a)(4)(i)  defines  the  following  as  separate 
membership  interests  at  each  contract  market; 

(A)  floor  brokers, 

(B)  floor  traders, 

(C)  futures  commission  merchants, 

(D)  produces,  consumers,  processors, 
distri^tors,  and  merchandisers  of  commodities 
traded  on  the  particular  contract  market. 

(E)  participants  in  a  variety  of  pits  or  principal 
groups  of  commodities  tracM  on  the  paiticulm 
contract  market;  and, 

(F)  other  market  tisers  or  participants .  .  . 

For  the  purposes  of  §  1.64(bK3)’s  governing  board 
comiMsitiMi  requirements,  S  1.64(a)(4Kii)  defines 
the  following  as  separate  member^p  interests  at 
each  regista^  futures  association: 

(A)  futures  conunission  merchants  [(“FCMs”)], 

(B)  introducing  brokers  [(“IBs”)], 

(C)  commodity  pool  operators  ((“CPOs”)], 

(D)  commodity  trading  advisors  [(“CTAs"));  and, 

(E)  associated  persons  ((“APs”)). 

Of  course,  SROs  may  choose  to  recognize 
additional  types  of  membership  interests  at  their 
particular  SRO. 


enumerated  membership  interest  and 
describe  the  manner  in  which  the  SRO’s 
diversity  of  membership  interests  will 
be  meaningfully  represented  on  the 
board.  The  Commission  believes  that 
the  application  of  §  1.64(b)(3)  will 
provide  each  SRO  with  sufficient 
flexibility  to  structure  its  governing 
board  so  that  it  is  reflective  of  all  of  its 
members.  In  particular,  each  SRO  must 
take  into  account  the  premise  of  section 
206  of  the  1992  Act  that  non-floor 
interests  have  a  role  in  the  governing 
and  regulatory  process  at  the  SRO. 

The  Commission  seeks  to  clarify  that 
this  and  all  of  §  1.64’8  composition 
requirements  for  SRO  governing  boards 
are  intended  to  apply  to  the 
composition  of  a  full  SRO  governing 
board  and  not  to  the  composition  at  any 
one  board  meeting.  Accordingly,  SROs 
are  not  required  to  reconstitute  their 
boards  each  time  they  meet  because 
certain  board  members  are  absent, 
provided  that  all  board  members  are 
properly  notifidd  of  each  board  meeting. 

Although  section  206  of  the  1992  Act 
did  not  specifically  require  that  the 
Commission  adopt  an  implementing 
regulation  with  respect  to  diversity 
standards  for  SRO  governing  boards,  the 
Commission  believes  that  such  a 
regulation  is  necessary.  For  instance, 
section  206  only  provides  a  list  of  what 
membership  interests  shall  be 
represented  on  a  contract  market  board 
and  does  not  specify  at  all  the  types  of 
membership  interests  which  should  be 
represented  on  registered  futures 
association  boards.  Both  of  these  issues 
are  addressed  in  final  §  1.64.  In 
addition,  §  1.64(b)(3)  as  adopted  ensures 
that  the  Commission  will  be  able  to 
review  each  SRO’s  implementing 
standards  and  procediues  and  thus 
enhance  the  Commission’s  ability  to 
enforce  the  requirements  of  section  206. 

3.  (Governing  Board  Non-Member 
Representatives 

a.  Proposed  regulation.  As  proposed 
by  the  Commission,  §  1.64(b)(2)  required 
each  SRO  to  adopt  a  rule  requiring  that 
at  least  20%  of  the  members  of  its 
governing  board  be  non-member 
representatives  who  are  capable  of 
contributing  to  the  board’s  deliberations 
consistent  with  section  206  of  the  1992 
Act.  Proposed  §  1.64(b)(2)  established  a 
two-part  test  for  who  could  qualify  as 
such  a  representative.  First,  the  person 
would  generally  have  to  be 
knowledgeable  of  futures  trading  or 
financial  regulation.  Second,  the  person 
could  not  have  certain  commodity 
industry  affiliations.  Proposed 
§  1.64(b)(2)(ii)  specified  ffiat  the  non¬ 
member  representative  must  not  have 
been  a  Conunission  registrant  or  SRO 


member  within  the  prior  year.  In 
addition,  the  non-member 
representative  must  not  have  received 
more  than  ten  percent  of  his  income  for 
the  prior  year  as  compensation  for  work 
done  for  any  particular  SRO,  SRO 
member  or  Commission  rraistrant. 

b.  Comments  received.  ’Tne 
commenters  generally  criticized 
proposed  §  1.64(b)(2)  as  establishing 
criteria  that  were  too  narrow  in 
delineating  what  constitutes  a  non¬ 
member  under  section  206  of  the  1992 
Act.  CME,  COMEX  and  NFA 
particularly  commented  that  the 
restriction  on  registrants  serving  as  non¬ 
member  representatives  would  exclude 
non-contract  market  member  FCMs,  IBs, 
CPOs,  CTAs  and  APs  whose  primary 
interest  may  be  in  having  fair  and 
efficient  markets  for  their  customers. 

The  CME  contended  that  the 
qualifications  for  non-member 
representatives  to  SRO  boards  should  be 
limited  strictly  to  persons  who  are  non¬ 
members  of  the  SRO  with  the  requisite 
expertise  in  futures  trading  or  other 
eminent  cmalifications. 

The  CBT  commented  that  requiring 
that  a  governing  board  non-member 
representative  not  have  been  an  SRO 
member  for  the  past  year  exceeded 
Congress’  intent  and  should  be  limited 
to  persons  wbo  are  not  current  SRO 
members.  In  addition,  NFA  urged  that 
§  1.64(b)(2)  be  revised  to  provide  that 
not  less  than  twenty  percent  of  an  SRO’s 
governing  board  be  comprised  of 
persons  who  are  not  members  of  the 
particular  SRO,  rather  than  of  any  SRO. 

OvlE,  NFA  and  NYMEX  each 
commented  that  the  proposed  exclusion 
of  persons  who  eam^  over  ten  percent 
of  their  income  from  an  industry- 
affiliated  entity  was  not  necessary. 
NYMEX  added  that  if  any  such 
compensation  qualification  for  SRO 
employment  was  kept,  the  Commission 
should  excluded  compensation  for 
service  on  SRO  governing  boards  and 
for  non-full-time  employment. 

c.  Regulation  1.64tb)(l)*  upon  its 
review  of  the  comments,  the 
Commission  has  decided  to  alter 
§  1.64(b)(1)  in  several  respects.  Final 
§  1.64(b)(1)  wdll  require,  as  did  the 
proposed  version,  that  twenty  percent  or 
more  of  the  regular  voting  members  of 
each  SRO  governing  board  be 
comprised  of  persons  who  “are 
knowledgeable  of  futures  trading  or 


'Proposed  $  1.64(bK2)  has  been  renumbered  as 
81.64(b)(1). 

''Section  1.64(a)(3)  defines  a  “regular  voting 
member  of  a  governing  board"  to  mean  “any  person 
who  is  eligible  to  vote  routinely  on  matters  being 
considered  by  the  board  and  excludes  those 
members  who  are  only  eligible  to  vote  in  the  case 
of  a  tie  vote  by  the  bowd.” 


Federal  Register  /  Vol.  58,  No.  132  /  Tuesday,  July  13,  1993  /  Rules  and  Regulations 


37647 


financial  regulation  or  are  otherwise 
capable  of  contributing  to  governing 
board  deUberationS!” 

In  setting  the  additional  qualifications 
for  non-member  board  representatives, 
the  Commission  has  determined  to 
exclude  persons  who  are  currently 
salaried  employees  of  the  SRO,  as  well 
as  persons  who  primarily  perform 
services  for  SRO  in  capacity  other  than 
as  a  member  of  that  SRO's  governing 
board.'* 

Section  1.64(b)(1)  further  provides 
that  a  person  who  serves  on  an  SRO 
governing  board  will  not  be  precluded 
from  qualifying  as  a  non-member  of  that 
SRO  solely  bemuse  of  such  service.  This 
provision  addresses  the  situation  of 
non-member  representatives  to  SRO 
governing  boards  who  might  otherwise 
become  ineligible  to  serve  as  non¬ 
member  representatives  because  of  their 
board  service. 

The  Commission  agrees  with  the 
commenters  that  the  proposed 
restriction  on  Commission  registrants 
and  their  employees  becoming  non¬ 
member  representatives  to  SRO 
governing  boards  would  have  excluded 
an  important  class  of  persons  who  have 
an  e^^rtise  in  futures  trading,  are 
significant  users  of  the  markets  and  are 
not  necessarily  closely  aligned  with  any 
particular  membership  interest  at  a 
given  SRO.  Accordingly,  under  final 
§  1.64(b)(1),  registration,  in  itself,  will 
not  render  a  person  ineligible  to  serve 
as  a  non-member  representative  to  an 
SRO  governing  board. 

The  Commission,  however,  has 
determined  to  retain  §  1.64(b)(l)’s  basic 
restriction  on  SRO  members  and  their 
employees  becoming  non-member  board 
representatives.  As  adopted. 
Commission  §  1.64(b)(lVs  definition  of 
an  SRO  non-member  excludes  persons 
who  are  members  of  the  SRO  and 
persons  who  are  “officers,  principals  or 
employees  of  a  firm  which  holds  a 
membership  at  the  [SRO]  either  in  its 
own  name  or  through  an  employee  on 
behalf  of  the  firm.”  The  Commission 
believes  that  this  approach  to  SRO 
members  and  their  related  officers, 
principals  and  employees  is  consistent 
with  section  206*8  go^  of  ensuring  that 
there  always  will  be  a  twenty  percent 
segment  of  each  SRO  governing  J>oard 
which  will  not  have  an  exclusively 
member  perspective." 


In  deciding  whethw  «  person  primerily 
performs  services  for  an  SRO.  the  SRO  should 
exclude  any  person  who  spends  over  half  of  his  or 
her  working  time  providii^  services  to  that 
particular  SRO.  regardless  of  the  compmisation 
arrangement 

laHie  Commission  may  refine  the  parameters  of 
what  constitutes  a  non-member  under  $  1.64(b)(1), 
however,  if  the  SRO's  implementation  of  this 


While  $  1.64(b)(l)*8  non-member 
representation  requirements  are  based 
on  the  statutory  directive  of  section  206 
of  the  1992  Act,  neither  section  206  nor 
any  other  provision  of  the  1992  Act 
defined  **non-member.*‘  Section  404  of 
the  1992  Act,  however,  defines  a 
contract  market  member  as  being  “an 
individual,  association,  partnership, 
corporation,  or  trust  owning  or  holding 
membership  in,  or  admitted  to 
membership  representation  on  a 
contract  market  or  given  members’ 
trading  privileges  thereon."  The 
Commission  believes  that  CME’s 
suggestion  that  Commission  §  1.64(b)(1) 
treat  any  person  who  is  an  employee  of 
a  member  of  a  given  SRO  as  a  non¬ 
member  of  that  SRO  would  have 
unsatisfactory  results  and  would  be 
inconsistent  with  the  fundamental 
intent  of  section  206.  For  example, 
under  CME’s  approach,  a  person 
working  for  a  firm  which  owned  a 
membership  at  an  SRO,  could  qualify  as 
a  non-member  representative  to  the 
SRO’s  governing  board  regardless  of 
how  intimately  involved  the  person  was 
in  the  firm’s  operations  at  the  SRO,  so 
long  as  the  person  did  not  personally 
hold  a  memoership  or  trading  privileges 
at  the  SRO.  While  such  a  person  would 
not  be  a  “member”  under  section  404  of 
the  1992  Act,  the  Commission  believes 
that  it  would  be  unreasonable  to 
conclude  that  such  a  person  could  serve 
on  an  SRO  board  independent  of  his  or 
her  employing  member’s  interests. 

After  full  consideration  of  this  issue, 
the  Commission  has  concluded  that 
there  is  no  principled  regulatory  scheme 
which  could  effectively  and  reliably 
distinguish  between  employees  of  a 
meml^r  of  an  SRO  who  could  and  could 
not  be  expected  to  serve  as  independent 
and  contributing  non-member 
representatives  to  that  SRO’s  governing 
board.  The  Commission  believes  that 
this  view  is  consistent  with  the  basic 
tenet  of  agency  law  that  an  agent’s  acts 
or  knowledge  may  be  imput^  to  its 
controlling  principal.  Tliis  notion  is 
codified  in  section  2(a)(l)(A)(iii)  of  the 
Act  which  states  that  the  “act.  omission, 
or  failure  of  any  official,  agent,  or  other 
person  acting  for  any  individual, 
association,  partnership,  corporation,  or 
trust  within  the  scope  of  his 
employment  or  office  shall  be  deemed 
the  act.  omission,  or  failure  of  such 
individual,  association,  partnership, 
corporation,  or  trust,  as  well  as  of  such 
official,  agent,  or  other  person.”" 


provision  does  not  ensure  that  each  SRO  governing 
tK>ard  has  a  segment  of  representatives  which  can 
act  independent  of  membership  interests  at  that 
SRO. 

**The  NYCE  has  suggested  that  §  1.64(bKl) 
require  that  each  SRO  governing  board  include 


The  Commission  seeks  to  clarify  that 
§  1.64(b)(1)  requires  that  there  be  a 
minimum  of  twenty  percent  non-SRO 
member  representation  on  SRO 
governing  boards.  Any  SRO 
composition  scheme  which  was  less 
than  twenty  percent  representation  for 
non-SRO  members  would  be 
inconsistent  with  the  1992  Act  and  this 
provision.  For  example,  an  SRO 
governing  board  of  seventeen  persons 
must  have  at  least  four  non-member 
representatives.  This  is  required 
although,  in  fact,  three  non-members, 
constituting  17.6%  of  such  a  board,  may 
be  closer  to  twenty  percent  than  four 
non-members,  constituting  23.5%  of 
such  a  board.'* 

4.  Governing  Board  Commercial  Interest 
Representatives 

a.  Proposed  regulation.  As  proposed, 
Commission  §  1.64(b)(3)  stated  that  each 
contract  market  must  adopt  a  rule  which 
requires  that  at  least  ten  percent  of  the 
regular  voting  members  of  its  governing 
board  be  comprised  of  persons  who 
primarily  produce,  manufactiu'e, 
process,  export,  merchandise  or 
commercially  use  any  of  the 
commodities  imderlying  a  futures 
product  traded  on  that  contract  market. 
Like  the  other  SRO  board  composition 
requirements  of  proposed  §  1.64,  the 
requirement  for  representation  of 
commercial  interests  on  contract  market 
governing  boards  was  intended  to 
ensiue  effective  representation  for  all 
market  participants  in  each  contract 
market’s  decisionmaking  mocess. 

b.  Comments  received.  The  CSC 
commented  that  commercial  interest 
representatives  should  include  not  only 
individuals  but  also  employees  of 
corporations  or  other  commercial 
entities.  The  CSC  also  contended  that  ■ 
section  206  of  the  1992  Act  only 
imposes  the  ten  percent  requirement 
where  the  Commission  determines  that 
such  a  requirement  is  applicable  and 
that,  accordingly,  the  (Dommission 
should  determine  which  contract 
markets  need  commercial  representation 
on  their  governing  boards. 

Sunkist  supported  §  1.64(b)(3)  and  its 
genera)  intent  of  providing  market 


twenty  percent  non-SRO  members,  with  at  least 
one-third  of  that  segment  being  neither  officers, 
principals  or  employees  of  an  SRO  member.  This 
approach  would  not  ensure  that  there  be  a  twenty 
pwcent  segment  of  each  board  udiich  will  be 
independrat  of  any  membership  Interest 
perspective. 

>4  The  Commission  notes  that  in  addition  to  its 
obligations  tmder  §  1.64(bKl).  each  SRO  has  an 
ind^Mndent  obligation  to  comply  with  the 
prohibitions  on  voting  by  interested  governing 
board  members  as  esl^lished  by  section  217  of  the 
1992  Act  and  any  Commission  regulation 
promulgated  thereunder. 
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participants  with  representation  on  SRO 
governing  boards.  It  pointed  out  that 
western  citrus  interests  are  not  currently 
represented  on  NYCE’s  governing  board 
and  that  the  Commission’s  prop<^al 
might  help  to  ensure  fair  representation 
for  such  interests. 

c.  Section  1.64(b)(2i.'^  In  response  to 
CSC’s  comment,  §  1.64(b)(2) 
clarifies  that  its  ten  percent  commercial 
interest  represoitative  requirement  may 
be  met  by  “persons  representing”  the 
appropriate  businesses. 

m  further  response  to  CSC,  the 
Commission  notes  that  section  206 's 
and  §  1.64(bK2)’s  references  to  having 
commercial  interest  representation 
"where  applicable’’  provides  discretion 
as  to  an  SRO’s  choice  of  an  appropriate 
type  of  enumerated  commercial  interest 
representative  for  its  board. 

As  with  the  pwcentage  calculation  of 
non-member  representatives  on  SRO 
governing  boards,  any  contract  market 
governing  board  composition  scheme  in 
which  the  percentage  of  commercial 
interest  representatives  must  be 
rounded-up  to  reach  ten  percent  of  the 
board  would  be  inconsistent  with 
§  1.64(b)(2). 

In  complying  with  §  1.64,  the 
Commission  wishes  to  clarify  that  SROs 
may  use  a  single  persmi  to  help  meet 
more  than  one  of  the  governing  board 
composition  requirements.  For  instance, 
a  board  member  representing  a 
commercial  concern  who  is  also  a  non- 
SRO  member,  may  count  towards  both 
the  ten  percent  commercial  interest  and 
twenty  percent  non-member 
representation  requirements. 

5.  Major  Disciplinary  Committee 
Definition 

a.  Proposed  regulation.  In  its 
proposed  rulemaking,  the  Commission 
proposed  $  1.64(b)(4]  through  (6)  which 
would  establish  compositional 
requirements  for  SRO  major  disciplinary 
committees  consistent  with  the  statutory 
directives  of  section  206  of  the  1992 
Act.  Under  proposed  §  1.64(aK2),  a 
“major  disciplinary  committee”  was 
defined  as  a  panel  of  persons  who,  as  a 
group,  wore  “empowered  by  [an  SRO)  to 
bring  disciplinary  charges,  to  conduct 
disciplinary  hearings,  to  settle 
disciplinary  charges,  to  impose 
sanctions  or  to  hear  appeals  thereof.” 

The  Commission  proposed  to  define 
majmr  disciplinary  committees  in  terms 
of  panels  which  operate  as  a  group'in 
conducting  disciplinary  matters  b^use 
it  believed  that  any  disciplinary  matter 
which  was  significant  enough  to 
warrant  an  adjudicatory  pane),  should 


**  Proposed  f  1.64(b)(3)  bas  been  renumbered  as 
S  1.64(b)(2). 


require  tlie  protections  of  §  1.64(b)(4) 
through  (6). 

The  Q^mission  also  stated  its  belief 
that  the  ability  “to  bring  disciplinary 
charges,  to  conduct  disdplin^ 
hearings,  to  settle  dlsdplinaiy  charges, 
to  impose  sanctions  (and)  to  hear 
appeals”  are  each  di^plinary  powers 
which  could  have  a  detrimental  efiect  if 
they  were  not  appHed  fsirlv  and 
impartially.  Aocordinglv,  the 
Commissioo’s  proposra  definition  of  a 
major  disciplinary  committee  would 
have  covered  any  SRO  panel  which  had 
anv  one  of  these  powers. 

D.  Comments  received.  The 
commenters  contended  that  the 
definition  of  major  disciplinary 
committee  should  be  narrowed.  The 
CBT  commented  that  the  definiticm 
should  not  include  panels  which  issue 
charges  but  do  not  hcdd  adjudicative 
hearings.  CBT  argued  that  the  benefits  of 
the  major  disciplinary  committee 
composition  requirements  would  still  be 
fully  obtained  by  limiting  the  definition 
to  hearing  and  appellate  committees. 

The  NYCE  recommended  that  the 
definition  be  clarified  to  covor  panels 
which  impose  disciplinary  sanctions, 
rather  than  any  type  of  sancticm,  since 
delivery  committees,  which  impose 
penalties  fm  delivery  disputes, 
otherwise  cotild  be  considered  majw 
discipline  committees. 

The  CME  and  CSC  each  urged  that 
major  disciplinary  committees  be 
defined  in  terms  of  the  type  of  rule 
violation  involved.  The  contended 
that  any  committee  considering  a 
disciplinary  matter  involving  a 
“disciplinary  ofiense,”  as  that  term  is 
defined  in  Ckimmission  §  1.63,^*  should 
be  a  major  disciplinary  committee  for 
purposes  of  §  1.64. 

c.  Regulation  1.64(a)(2).  Based  upon 
the  CBT’s  and  NYCE’s  comments  the 
Commission  has  revised  the  definition 
of  major  disciplinary  committee  to 
include  “a  committee  of  persons  who 
are  authorized  by  [an  SRO]  to  conduct 
disciplinary  hearings,  to  settle 
disciplinary  charges,  to  impose 
disciplinary  sanctions  or  to  hear  appeals 
thereof’  for  certain  types  of  enumerated 
cases.*'  While  the  Commission  has 


Commission  $  1.63,  which  is  being  amended  as 
part  of  this  same  rolemAing,  See  section  HC, 
below,  disqnalifles  persons  who  hare  committed 
disdplinary  ofhnses  from  serving  on  various  SRO 
bodies.  The  disqualifyiirg  disciplinary  ofienses 
include,  among  other  things,  various  types  of  SRO 
rule  violations. 

*'The  Comndasion  undarstmids  that  at  most 
SROs,  governing  boards  hear  appeals  of  disciplinary 
matters  and,  thiu,  qualify  as  maior  disciplinary 
committees  under  $  1.64(a)(2).  In  such  a  case,  the 
Commission  will  only  lequira  that  a  governing 
board  conform  with  §  t.64(b)‘s  board  composition 
requirements,  including  whm  the  governing  board 
is  considering  a  disciplinary  casa 


adopted  the  CBT’s  recommendation  to  ji 

delete  charging  committees  from  this  I 

definition,  it  has  decided  to  retain 
committees  whidi  settle  disciplinary  | 

charges  and  impose  disciplinary  \ 

sanc^ons.  Section  206  prescribe 
composition  requirements  for  major  i 

disciplinary  committees  in  order  to  j 

“ensure  fairness  and  to  prevent  special  \ 

treatmmit  or  preference  for  any  person  j 

in  the  ccmduct  of  disciplinary  ' 

proceedings  and  the  assessment  of 
penalties.”  The  C^ommission  believes ' 
that  the  settlement  of  disciplinary 
charges  and  the  imposition  of 
disciplinary  sanctions  both  constitute 
the  assessment  of  penalties  and  that 
panels  which  lexercise  such  powers 
should  be  subject  to  §  1.64’s 
compositicm  rec^uirements. 

The  Commismon  also  has  decided  to 
follow  CME’s  suggestions  and,  thus,  has 
defined  major  disciplinary  committees 
as  disciplinary  committees  which  are 
concerned  with  cases  involving  SRO 
rule  violations  which  qualify  as  §  1.63 
disciplinary  offenses.*^  Under  this 
approach,  the  Commission  is  assiired 
thM  major  disciplinary  committees  will 
be  concerned  with  serious  SRO  rule 
violaticms.  Additionally,  because  of 
their  compliance  with  current  $  1.63, 
the  SROs  should  already  have 
established  their  respective  sets  of 
“disciplinary  offenses.”  This  should 
facilitate  ea<^  SRO’s  ability  to 
distinguish  major  and  non-major 
disciplinary  cmnmittees  when  * 
implementing  the  composition 
retirements  of  $  1.64(c)  (1)  through  (4). 

The  (Commission  believes  that 
§  1.64(a)(2)’s  definition  of  major 
disciplinary  committee  should  ensiue 


Section  1.64(e)(2)  defines  an  SRO  ma)or 
disciplinary  committee  as  any  committee  whicb  has 
disdpHnery  Jurisdiction  over  cases  involving: 

*  *  *  any  violation  of  the  rules  of  the  (SRO) 
except  those  which: 

(i)  Are  related  to: 

(A)  Decorum  or  attire, 

(B)  Financial  requirements,  or 

(C)  Reporting  or  recndkeeping;  and, 

(ii)  Do  not  involve  fraud,  deceit  or  conversion. 

The  types  of  rule  violations  Hsted  in  $  1.64(aX2) 

do  not  duplicate  the  SRO  rule  violations  wfaidi 
constitute  a  §  1.63  disciplinary  ofiense  as  §  1-63  also 
defines  disciplinary  offenses  to  include  reporting  or 
recordkeeping  violations  which  result  in  an 
aggregate  of  more  than  $5,000  in  fines  in  one 
calendar  year.  This  aspect  of  the  definition  wras  not 
incorporated  in  §  1.64(aM2),  which  defines  major 
disciplinary  committees  exclusively  in  terms  of  the 
type  rule  violations  over  vdiicfa  sw^  committees 
have  jurisdiction  and  not  the  size  of  any  possible 
sanctions. 

For  the  purposes  of  $  l.i4(aX2XiX  A).  SRO 
vicdations  related  to  decorum  indu^  trading 
decorum  violations  for  wbidt  SROa  summarily 
impose  minor  penaltias  such  as  bidding  thnMgh 
offers. 

'■See  section  IL(13..  below,  for  a  discoasion  cff 
the  list  of  §  1.63  discipliaary  offenses  each  SRO  is 
expected  to  maintain  and  pubtidae. 
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that  persons  who  are  involved  in  serious 
disciplinary  matters  will  receive  the 
protections  offered  by  §  1.64(c)’8 
composition  requirements  for  major 
disciplinary  committees,  while  also 
ensuring  that  SRO  disciplinary 
committees  and  personnel  who  deal 
with  minor  SRO  disciplinary  violations 
will  be  able  to  dispose  of  such  matters 
in  an  efficient  and  expeditious 
manner.*® 

6.  Major  Disciplinary  Committee 
Diversity  Standards 

a.  Proposed  regulation.  Section  206  of 
the  1992  Act  amended  sections 
5a(lS)(A)  and  17(b)(12)(A)  of  the  Act  to 
reqriire  that  the  major  disciplinary 
committees  of  contract  markets  and 
registered  futures  associations, 
respectively,  have  a  diversity  of 
membership  sufficient  to  ensure  fair 
proceedings.  In  order  to  implement 
these  provisions,  the  Commission 
propo^  §  1.64(b)(4)  which  woiild 
reqiiire  that  each  SRO  maintain  rules 
specifying  diversity  standards  for  its 
major  disciplinary  committees.  As  part 
of  ^s  proposal,  the  Commission  stated 
that  responsive  SRO  rules  should 
estabhsh  some  form  of  categorical 
representation  on  major  disciplinary 
committees  in  order  to  ensure  that  &e 
persons  discharging  disciplinary 
responsibihties  would  treat  accused 
parties  fairly  and  impartially. 

b.  Comments  received.  The  CME 
submitted  the  only  comment  with 
respect  to  $  1.64’s  diversity  standards 
for  major  disciplinary  committees.  The 
CME  stated  that  it  was  not  necessary  to 
impose  a  system  of  fixed  categorical 
representation  on  major  disciplinary 
committees.  The  CME  contended  that 
the  Commission  could  inspect  the 
minutes  of  disciplinary  hearings  during 
rule  enforcement  reviews  and  verify  that 
each  SRO  was  complying  with  the 
diversity  standards  set  forth  in  section 
206  of  the  1992  Act. 

c.  Regulation  1  64(c}(4).^^  As  with 

§  1.64(b)(l)’s  standaM  for  diversity  on 
SRO  governing  boards,  $  1.64(c)(4)  has 
been  modified  to  provide  discretion  to 
SROs  in  ensuring  that  a  diversity  of 
membership  interests  are  represented  on 
their  major  disciplinary  committees. 

The  Commission  will  not  require  that 
each  SRO  establish  a  quota  system 


***  Aa  part  (rf  this  mlemaking,  ttia  Commissioa 
also  has  amended  Commission  §  1.63(aX2)'s 
definition  of  "disciplinary  committee"  under  final 
S  l.e4(aK2).  Accordingly,  a  $  1.83(aM2) 

"disciplinvy  committee”  would  include  any 
penon  or  panel  authorized  by  an  SRO  to  “conduct 
disciplinary  hearings,  to  settle  disciplinary  charges, 
to  impose  disciplinary  sanctions  and  to  hear 
^>pe^  thereof." 

*’  Proposed  f  l.e4(bK4)  has  been  renumbered  as 
Sl.64(cX4). 


regarding  participation  in  any  particular 
type  of  major  disciplinary  committee 
proceeding.  The  Commission,  however, 
will  require  that  each  SRO  have  some 
established  methodology  for  the 
selection  of  major  disciplinary 
committee  members  which  will  prevent 
discriminatory  treatment  for  the  subjects 
of  disciplinary  matters. 

The  composition  requirements  of 
§  1.64(c)(4),  as  well  as  those  of  the  other 
provisions  of  §  1.64(c),  apply 
independently  to  each  major 
disciplinary  committee  and  to  any 
hearing  panel  thereof.  Accordingly, 
under  §  1.64(c)(4).  a  hearing  panel  of  a 
major  disciplinary  committee  would 
itself  have  to  include  a  diversity  of 
membership  interests,  even  if  the 
hearing  panel  was  a  subcommittee  of  a 
larger  major  disciplinary  committee 
which  properly  included  a  diversity  of 
membership  interests. 

7.  Major  Disciplinary  Committee  Non- 
Meml^r  Representatives 

a.  Proposed  regulation.  The 
Commission’s  proposed  rulemaking  also 
included  a  §  1.64(b)(5)  which  would 
have  required  that  ea(±  SRO  specify  by 
rule  that  each  of  its  major  disciplinary 
committees  have  at  least  one  member 
who  is  not  a  member  of  the  SRO.  This 
requirement  would  have  applied  to  all 
SRO  major  discipUnary  committees 
proceedings,  regardless  of  the  person  or 
rule  violation  involved  in  the 
proceeding. 

b.  Comments  received.  Some  of  the 
commenters  criticized  proposed 

§  1.64(b)(5)  for  requiring  that  major 
disciplinary  committees  include  a  non¬ 
member  at  all  of  their  proceedings.  The 
CBT  indicated  that  this  approach  would 
be  burdensome,  would  imdercut  SRO 
self-policing  and  could  be  costly  if  SROs 
had  to  pay  non-members.  The  QvlE, 

CSC  and  NFA  all  urged  the  Commission 
to  limit  the  scope  of  major  disciplinary 
committee  hearings  for  which  a  non¬ 
member  must  participate.  CSC  and  NFA 
pointed  out  that  section  206  of  the  1992 
Act  only  requires  non-member 
participation  in  cases  where  the  subject 
of  the  proceeding  is  a  member  of  the 
governing  board  or  of  a  major 
disciplinary  committee,  where  there  is  a 
charge  of  manipulation  and  where 
appropriate  to  carry  out  the  purposes  of 
the  1992  Act  They  both  rirged  that  the 
Commission  modify  the  scope  of 
proposed  §  1.64(b)(5)  accorcUngly. 

Tne  CME  believ^  that  it  was  not 
necessary  to  include  non-members  on 
major  disciplinary  committees  imless 
they  were  hearing  cases  which  involved 
§  1.63  "disciplinary  offenses." 


c.  Section  ].64(cXJ)-^^  The 
Commission  has  revised  §  1.64(c)(1)  by 
limiting  the  type  of  cases  for  which  an 
SRO  major  disciplinary  committee  must 
include  a  person  who  is  a  non-member 
of  that  SRO.  Consistent  with  the 
minimum  conditions  set  by  Section  206 
of  the  Act,  §  1.64(c)(l)(i)  requires  that 
SRO  major  discipl^ary  committees 
include  a  non-SRO  member  whenever 
the  subject  of  the  proceeding  is  a 
member  of  the  SRO's  governing  board  or 
major  disciplinary  committee  or 
whenever  any  of  the  rule  violations 
involved  pertain  to  manipulation  or 
attempted  manipulation  of  the  price  of 
a  commodity,  a  futures  contract  or  an 
option  on  a  futures  contract. 

Final  §  1.64(c)(l)(ii)  also  requires  that 
contract  market  major  disciplinary 
committees  include  a  non-member 
whenever  the  rule  violation  they  are 
considering  involves  conduct  by  a 
member  which  "directly  results  in 
financial  harm”  to  a  non-membor  of  the 
contract  market.**  The  Commission 
believes  that  this  approach  isolates  the 
types  of  cases  for  which  an  outside 
presence  or  witness  is  most  essential — 
cases  involving  alleged  violative 
behavior  by  a  contract  market  member 
that  cause  specific  injury  to  a  non- 
member  of  the  contract  market. 

Section  206(c)(3)  of  the  1992  Act 
specifies  that  "at  a  minimum."  the 
Commission’s  implementing  regulations 
require  that  SRO  major  disciplinary 
committees  include  non-SRO  member 
representatives  when  considering  cases 
involving  manipulation  or  members  of 
SRO  governing  boards  or  major 
disciplinary  committees.  In  addition, 
section  206(a)  states  that  the 
Commission  may  require  a  non-member 
presence  on  major  disciplinary 
committees  “where  appropriate  to  carry 
out  the  purposes"  of  the  Act.  Consistent 
with  section  206’s  directive,  the 
Commission  believes  that  in  contract 
market  major  disciplinary  committee 
proceedings  which  involve  the 
treatment  of  non-members  by  members, 
fairness  requires  that  the  accused 
contract  market  member  not  be  judged 
exclusively  by  persons  who  might  have 
close,  daily  contact  with  the  accused 
member. 

Based  upon  the  NFA’s  comments,  the 
Commission  has  determined  to  not 
require  registered  futures  association 
major  disdplinary  committees  to  have  a 


^Proposed  $  1.64(bH5)  has  been  reniunbered  as 
8l.64(cKl). 

By  referring  to  conduct  svhich  “directly  results 
in  financial  harm”  to  a  non-member,  $  1.64(cMlKii) 
includes  particularized  behavior  which  results  in 
financial  harm  to  specific  non-members  and 
excludes  acts  which  might  have  had  a  general  effect 
on  the  market  as  a  whole. 
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non-member  representative  when 
considering  cases  involving  either 
manipulation  or  financial  harm  to  non- 
members  of  the  association.  In  the  first 
instance,  manipulation  cases  would  be 
outside  the  disciplinary  jurisdiction  of 
registered  future  associations.  Such 
associations,  however,  do  consider 
disciplinary  cases  involving  members 
caiising  financial  harm  to  non^nembers. 
Nonetheless,  for  a  number  of  reasons, 
the  Commission  does  not  beheve  it 
necessary  to  have  a  non-member 
presence  on  majm  disciplinary 
committees  hearing  sutm  cases.  First. 
NFA,  the  only  current  registered  futures 
association,  has  a  widespread 
membership  across  the  country. 
Accmdingly,  it  likely  will  be  the  case 
that  NFA  members  serving  on  major 
disciplinary  committees  will  not  have 
had  dose,  daily  contact  with  an  NFA 
member  who  is  the  subject  of  a 
disdplinary  hearing.  By  comparison, 
contract  maricet  members  customarily 
have  closer  professional  relationships 
with  one  andher. 

Second,  virtually  every  NFA 
disciplinary  mattw  involves  finandal 
harm  to  non-members.  The  Commissicm 
believes  that  requiring  NFA  to  have  a 
non-member  on  its  major  disdplinary 
committees  nearly  evory  time  that  they 
convene  would  be  extremely 
burdensome  to  the  NFA.  By 
comparison,  contract  markd  majcv 
disdplinary  committees  generally  hear  a 
wider  variety  of  cases  including  many 
which  pertain  to  member  conduct  not 
involving  finandal  harm  to  a  non¬ 
member.  Accordingly,  the  Commission 
has  dedded  to  limit  the  non-member 
representative  requirement  for 
registered  futures  assodation  majw 
disdplinary  committees  to  those 
disdplinary  cases  where  the  accused  is 
either  a  member  of  the  assodation ’s 
governing  board  or  major  disdplinary 
committee. 

The  Commission  also  seeks  to  clarify 
two  points  with  respect  to  final 
§  1.64(c)(1).  First,  the  non-membw 
requirement  applies  whenever  a  major 
disdplinary  committee  convenes  for 
any  of  the  enumerated  types  of  cases. 

oecond,  NYMEX  has  mdicated  to  the 
Commissicm  that  there  are 
circumstances  in  which  major 
disdplinary  committees  have  to  act  in 
an  expedite  feshicm  bec:ause  time  is  of 
the  essence.  For  instance,  some  cumtract 
markets,  such  as  NYMEX,  have  major 
disdplinary  committees  which  respond 
to  seriocis  infractions  by  imposing 
sanctions  at  the  same  time  or  on  the 
same  day  as  the  infracrtions.  In  these 
circumstances,  it  may  be  difficult  for  an 
SRO  to  secure  a  qualified  ncm-mmnber 
representative  to  partidpate  on  its  major 


disdpbnary  committee.  In  sudi 
instances.  ^  Commission  will  allow 
SRO  major  disdplinary  committees  to 
prcxoed  without  a  non-member 
representative. 

If  an  SRO  disdplinary 

ccHnmittee  so  conveiMs  without  a 
required  hem-member  representative, 
the  SRO  must  doenunent  its  efforts  to 
indude  a  non-member  and  its  reasons 
for  proceeding  without  cme.  The 
Commission  stresses  that  this  exception 
is  limited  to  instances  vdiere  SRO  majesr 
disdplinary  conunittees  must 
immediately  address  violative  behavior 
due  to  possible  maricet  ramifications, 
and  not  simply  because  it  is  an  SRO‘s 
practice.  The  Commissicm  will  carefully 
monitor  the  SROs  to  ensure  that  this 
exceptiem  is  not  used  to  circumvent  the 
purpose  of  $  1.64(c)(1).  This  exception 
only  applies  to  $  1.64(c)(l)’8  non¬ 
member  representative  recrement  fesr 
SRO  major  disciplinary  committees  and 
not  to  the  diversity  or  differing 
membership  interest  requirements 
applicable  to  sucdi  ccmimittees  rmder 
$  1.64(c)  (2)  thremgh  (4).  The 
Commission  believes  that  those  other 
recpiirements  can  be  met  with  SRO 
members,  vdio  should  be  more 
accessible  on  short  notice  than  non-SRO 
membrns. 

8.  Major  Disdplinary  Conunittee 
Representatives  of  Ehffering 
Membership  Intwests 

a.  Proposed  regulation.  In  response  to 
section  5a(15)(B),  as  it  was  amended  by 
section  206  of  the  1992  Act.  the 
Commissicm  proposed  a  §  1.64(b)(6) 
mandating  that  each  SRO  establish  rules 
reejuiring  that  more  than  fifty  percent  of 
ea^  major  disdplinary  cx}mmittee  be 
made  up  of  persems  representing  a 
membership  interest  orffier  than  that  of 
the  persem  who  was  the  subject  of  the 
disdplinary  proceeding. 

The  premise  of  proposed  Commission 
§  1.64(bK6)  was  that  persons  who  work 
in  close  proximity  to  one  another  may 
not  be,  or  may  not  appear  to  be, 
objective  in  adjudicating  disdplinary 
proceedings  involving  their  colleagues. 
By  recpiiring  that  half  of  each  major 
disdplinary  committee  consist  of 
persons  who  have  a  different 
membership  interest  than  the  accused, 
proposed  S  1.64(bK6)  was  intended  to 
prevent  the  possibility  of  preferential 
treatment  in  disdplinary  proceedings. 

b.  Comments  received.  nFA  made  two 
comments  pertinent  to  proposed 

§  1.64(b)(6).  First,  NFA  pointed  out  that 
sechon  206  recpiires  only  that  NFA 
disdplinary  panels  include  “qualified 
persons  representing  segments  of  the 
assodation  member^ip  other  than  that 
of  the  8ubjec:t  of  the  proceeding’* 


without  any  fifty  percent  criteria. 

Second,  NFA  urg^  that  APs  not  be 
censidered  an  individual  membOTship 
interest  category.  NFA  indiceted  that 
beceuae  neariy  all  of  their  business 
conduct  com^ttee  (“BCC”)  members 
are  APs,  it  would  be  difficult  to  secure 
non-APs  to  hear  BGC  ceses  invtdving 
APs.  NFA  suggested  that  for  the 
purposes  of  mfining  NFA’s  different 
membership  interests,  APs  be  classified 
aexurding  to  the  membership  interest  of 
their  spemsoring  member. 

In  addition,  the  CME  and  CSC  both 
requested  that  the  Commissicm  edarify 
various  aspects  of  the  mmnbership 
interest  definitiem  related  to  proposed 
§1.64(bK6). 

c:.  Section  t.64(c)  (2)  and  (3).  The 
Commissicm  has  r^s^  proposed 
Regulation  1.64(bK6)  ancl  divided  it  into 
two  final  regulations — §  1.64(c)(2) 
addressing  contract  markets  and 
§  1.64(cK3)  addressing  registered  futures 

A  At  i  rai  fi 

Under  $  1.64(cK2),  more  than  half  of 
the  mmnbers  of  each  cuntract  market 
major  disciplinary  cummittee  must  be 
drawn  from  membmship  interest  groups 
other  than  the  membOTsnip  interest  of 
the  subject  (A  the  proceeding.  Based 
upcm  §  1.64(aK4)’s  definitiem  of 
membership  interest,  if  the  subject  of  a 
proceeding  is  a  floor  broker,  fifty 
percent  of  the  majev  disciplinary 
committee  membm  cunsidering  the 
case  must  cemsist  of  persons  who  are 
not  floor  brokers. 

Few  the  purposes  of  §  1.64(cK2).  a 
cuntract  market  may  alternatively 
chcx)se  to  define  membership  interests 
according  to  the  different  pits  or 
commodities  traded  at  the  SRO.  So,  for 
example,  a  cuntraci  market  with  five 
trading  pits  ccnild  decride  to  group  its 
membim  according  to  the  trading  pit 
that  each  member  primarily  trades  in.  hr 
such  a  case,  if  a  major  disciplinary 
committee  at  the  SRO  hearcl  an 
appropriate  case  involving  a  member 
who  primarily  traded  in  pit  one,  under 
§  1.64(c)(2),  at  least  fifty  percent  of  the 
committee  would  have  to  consist  of 
persons  who  were  not  members  who 
prirrrarily  traded  in  pit  one.  With  respect 
to  the  fonnulaticm  of  such  alternative 
definitions  of  membership  interests,  the 
Commission  reminds  each  contract 
market  to  adhere  to  the  basic  premises 
of  §  1.64(c)(2)  that  at  least  fifty  percent 
of  each  major  disciplinary  committee 
consist  of  persons  who  do  nc4  have 
relations  with  the  accused  member 
which  mi^t  affect  their  objectivity. 

In  acxordance  with  NFA’s 
suggestions,  S  1.64(c)(3)  has  been 
revised  to  require  that  each  registered 
futures  asMdatiem  major  disciplinary 
committee  include  some  persons 
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representing  membership  interest 
groups  other  than  that  of  the 
proceeding’s  subject  For  these 
purposes.  NFA’s  membership  interest 
groups  are  FCMs,  IBs,  CPOs  and  CTAs, 
%vith  APs  being  deemed  to  belong  to  the 
membership  interest  group  of  its 
sponsoring  member.  The  Commission 
believes  t^t  this  approach  is  reasonable 
in  that  it  is  customary  to  expect  that  an 
AP’s  self-interests  will  be  more  closely 
aligned  with  those  of  its  type  of  NFA 
member  sponsor  than  with  those  of  the 
general  class  of  APs. 

Accordingly,  final  Commission 
§  1.64(c)  conforms  to  Section  206*8 
intent  t^t  each  major  SRO  disciplinary 
committee  include  persons  with 
different  self-interests  than  the  accused 
in  order  to  encourage  objectivity  and 
discourage  preferential  treatment  in 
disciplinary  proceedings. 

9.  Governing  Board  Composition 
Reporting  Requirement 

a.  Section  1.64(d).  The  Commission 
did  not  propose  any  reporting 
requirement  with  respect  to  die 
composition  of  SRO  governing  boards  in 
its  proposed  Commission  $  1.64.  The 
Commission  has  determined,  however, 
that  such  a  requirement  will  facilitate 
the  Commission’s  ability  to  oversee  and 
enforce  each  SRO’s  compliance  with 
§  1. 64(b) ’s  governing  bo^  composition 
requirements.  Accordi^y.  final 
§  1.64(d)  requires  that  each  SRO  submit 
to  the  Commission,  within  thirty  days 
after  each  governing  board  election,  a 
list  of  the  board’s  members,  the 
membership  interests  they  represent 
and  a  demonstration  of  how  the  board’s 
composition  is  consistent  with  §  1.64(b) 
and  the  SRO’s  own  implementing 
standards  and  procedures.  Each  SRO’s 
submission  should  particularly  describe 
the  qualifications  of  each  non-member 
representative  to  its  governing  board.^ 

In  addition  to  the  reporting 
requirement,  the  Commission  reminds 
each  SRO  that  it  has  a  continuing 
obligation  imder  section  5a(8)  of  the  Act 
and  Commission  §  1.51,  or  section  17(q) 
of  the  Act  in  the  case  of  NFA,  to  take 
whatever  steps  may  be  necessary  to 
ensure  that  its  governing  board  is  in 
compliance  with  S  1.64(b)  and  any  SRO 
standards  and  procedures  which 
implement  §  1.64(b). 

**  Contract  markets  have  been  providing  similar 
governing  board  information  to  tlM  Division  of 
Trading  and  Markets  ("Division")  since  1991 
pursuant  to  an  informal  agreement  between  the 
Division  and  the  members  of  the  Joint  Compliance 
Committee. 


B.  Customer  Notification  of  Disciplinary 
Actions 

1.  Proposed  regulation.  In  its 
rulemaldng,  the  Commission  proposed  a 
S  1.64(c)  which  required  that  whenever 
a  contract  market  took  final  disciplinary 
action  against  a  member  for  trading 
violations  resulting  in  financial  hs^  to 
a  customer,  the  contract  marif^et  must 
provide  written  notice  of  the  action  to 
the  FCM  that  cleared  the  transaction.’” 

In  addition,  §  1.64(c)  proposed  to 
require  that  a  clea^g  FCM  provide  the 
same  written  notice  to  the  customer 
involved,  or,  in  a  case  where  two  or 
more  FC3^  have  cleared  and  carried  the 
transaction,  each  FCM  involved  provide 
written  notice  to  the  FCM  with  which 

it  dealt  until  notice  was  provided  to  the 
ultimate  customer.  The  written  notice 
describing  the  disciplinary  action  was  to 
include  the  principd  facts  of  the  case 
along  with  the  same  type  of  information 
required  in  Regulation  9.11  notices. 

2.  Comments  received.  The 
commenters  suggested  that  certain 
substantive  refinements  be  made  to  the 
proposed  customer  notification 
provision.  *rhe  CBT  and  COMEX 
commented  that  the  requirement  of 
section  206  of  the  1992  Act  and 
proposed  §  1.65  that  a  customer  notice 
include  "the  principal  facts  of  the  case 
involved’’  conflicted  with  section 
8c(l)(B)  of  the  Act,  which  prohibits 
contract  markets  from  disclosing 
disciplinary  matters  to  third  parties. 
Accordingly,  they  suggested  that  the 
provision  ^ould  only  require  the  same 
information  which  would  be  provided 
in  a  §  9.11  notice. 

The  CSC  commented  that  it  would  be 
unfrir  and  prejudicial  to  notify  a 
member’s  customer  of  a  disciplinary 
action  involving  that  member  while 
appeal  proceedings  were  still  pending 
before  either  the  contract  market  or  the 
(Commission.  Finally,  NYMEX  suggested 
that  the  provision  be  amended  to 
provide  that  any  action  based  upon  a 
settlement  agreement  without  an 
adjudication  of  the  truth  of  the 
allegations  should  not  require  customer 
notice. 

3.  Section  1.67.^*  Final  §  1.67 
continues  to  require  that  upon  any 

**For  tbsM  purposes,  proposed  §  1.64{aKS) 
defined  "final  disdplina^  action"  to  mean  any 
contract  market  final  dedkon  as  ttiat  term  is 
defined  by  contract  market  rules  implementing  tbe 
requirements  of  Commission  $  8.20  and  8.2B. 
Aco^dingly,  a  "final  disciplinary  action"  under 
proposed  Cmrunission  §  1.64  included  all 
disciplinary  committee  decisions,  regardless  of 
whether  such  a  decision  was  on  app^  at  the 
contract  maricet.  and  all  settlemmit  agreements. 

^  Based  upon  an  organizational  recommoidation 
from  the  CSC,  the  Commission  has  determiited  that 
it  is  more  appropriate  for  the  customer  notificatitMi 
requirement  to  contained  in  its  own  §  1.67, 


disciplinary  action  involving  a  member 
causing  financial  harm  to  a  non¬ 
member,  the  contract  market  must 
provide  notice  thereof  to  the  clearing 
FCM  involved  and  each  FCM  in  the 
clearing  and  carrying  chain  must 
continue  to  pass  on  such  notice  imtil  it 
reaches  the  ultimate  customer.  For 
purposes  of  this  provision,  the  ultimate 
customer  can  be  either  an  ordina^ 
individual  customer  or  a  CTO  or  roreign 
broker  who  maintains  an  account  at  the 
FCM.  Although  entities  such  as  CPOs 
and  foreign  brokers  will  not  be  required 
by  §  1.67  to  provide  notice  to  their 
customers,  tney  may  have  an 
independent  obligation  to  provide  such 
notice. 

The  notice  required  by  $  1.67  must 
include  the  principal  facts  of  the  case  as 
well  as  an  indication  that  the  contract 
market  foimd  that  the  violative  behavior 
caused  financial  harm  to  the  customer. 
The  Commission  has  determined  that 
the  contents  of  a  proper  §  9.11  notice 
should  be  sufficiently  informative  to 
ensure  that  a  public  customer  who 
receives  such  a  notice  will  be  able  to 
exercise  effectively  their  rights  with 
respect  to  the  treatment  of  their  orders 
by  contract  market  members.” 

Hie  Commission  also  has  revised 
§  1.67’s  definition  of  "final  disciplinary 
action”  so  that  contract  markets  will  not 
be  required  to  issue  a  notice  of  customer 
financial  harm  imtil  the  member 
involved  has  exhausted  his  or  her 
appeal  rights  at  the  contract  market. 

With  this  approach,  members  will  be 
able  to  fully  defend  their  cases  before 
the  contract  market,  while  still  assuring 
prompt  notice  to  injured  customers.’* 

separate  from  the  composition  requirements  of 
$  1.64.  While  the  composition  and  customer 
notification  requirements  are  both  derived  from 
section  206  of  the  1992  Act,  the  Commission 
believes  that  addressing  both  subject  matters  in  a 
single  regulation  could  be  confusing  to  regulatees 
and  the  public. 

sr (Commission  $9.11(b)  requires  that  notices  of 
exchange  disciplinary  actions  include: 

(1)  The  name  of  the  person  against  whom  die 
di^plinary  action  or  access  denial  action  was 
taken; 

(2)  A  statement  of  the  reasons  for  the  disciplinary 
action  or  access  denial  action  together  with  a  listing 
of  any  rules  whidi  the  person  who  was  the  sul^t 
of  the  disciplinary  action  or  access  denial  action 
was  charged  with  having  violated  or  which 
otherwise  serve  as  the  buis  of  the  exchange  action; 

(3)  A  statemoit  of  the  conclusions  and  findings 
made  by  the  exchange  with  regard  to  each  rule 
violation  charged  or,  in  the  event  of  settlement,  a 
statement  specifying  those  rule  violations  %vhich  the 
exchange  hu  reason  to  believe  were  committed; 

(4)  The  terms  of  the  disciplinary  action  or  access 
denial  action;  [and,] 

(5)  The  date  on  which  the  action  was  taken  and 
the  date  the  exdiange  intends  to  make  the 
disciplinary  or  access  denial  action  effective .  .  . 

**  Section  1.67*s  definition  of  final  disciplinary 
action  is  substantially  identical  to  the  definition  for 

Continued 
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With  respect  to  NYMEX’s  suggestion 
regarding  notice  upon  settlement 
agreements,  the  Commission  points  out 
that  section  206  of  the  1992  AcX  requires 
a  contract  market  to  issue  a  notice 
whenever  the  "contract  market  takes 
final  discdplinary  acti<m  against  a 
member"  for  violative  behavior  which 
causes  financial  harm  to  a  customer. 

The  provision  does  not  create  any 
exception  for  settlement  agreements  or 
for  any  partioilar  type  of  settlement 
agreemmt  (i.e.,  ones  that  do  or  do  not 
adjudicate  the  truth  of  the  allegations 
involved.)  Accordingly.  Regulation 
1.67's  notice  requirement  is  triggered  by 
each  of  these  types  of  SRO  actions.^* 

A  customer  who  is  notified  of  an 
abuse  of  his  order  by  a  contract  market 
member,  of  which  he  mi^t  otherwise 
have  been  ignorant,  will  m  better  able 
to  evaluate  his  business  relationship 
with  the  member  or  to  initiate  legal 
action.  Additionally,  Regulation  1.67’s 
notice  requirement  should  generate 
closw  scrutiny  of  exchange  activities  by 
market  users. 

C.  Prohibiticm  of  Oversight  Panel 
Service 

1.  Proposed  regulation  amendments. 

In  compliance  with  section  206  of  the 
1992  Act,  the  Commission  proposed 
amendments  to  existing  §  1.63  which 
would  disqualify  persons  with  certain 
disciplinary  histories  from  serving  on 
any  SRO  oversight  panel  and  which 
would  require  each  SRO  to  implement 
rules  in  tUs  regard.^  Under  the 
proposed  amendments,  a  person  who 
was  found  to  have  committed  a 
disciplinary  offense,  would  be  barred 
from  oversight  panel  service  for  a  period 
of  three  years  from  the  date  of  such 
finding  or  for  the  length  of  any  criminal 
sentence,  SRO  expul^on  or  suspension, 
Commissicm  registraticm  suspension,  or 
failure  to  pay  a  disciplinary  fine, 
resulting  from  the  finding,  whichever 
was  longer.** 

th«t  term  in  Commission  S 1S3.  Tha  term  is  used 
in  $  1.63  to  establish  when  a  finding  of  a 
disciplinary  ofiense  will  result  in  a  bar  to  SRO 
committee  service. 

**It  is  unclear  whether  NYMEX  believes  that 
settlement  agreements  are  not  informative  with 
respect  to  the  behavior  underlying  the  agreements. 
The  Commission  notes,  however,  that  a  contract 
market  issuing  a  SS-ll(bl  notice  based  upon  a 
settlement  agreement  must  include  a  statement  as 
to  the  rule  violations  which  the  contract  market  has 
reason  to  believe  were  committed.  Accordingly,  this 
type  (rf  information  should  be  of  assistance  to  a 
customer  who  receives  it  pursuant  to  §  1.67*s 
requirements. 

***Cotnmissi(m  S 1-63  already  establishes 
disqualification  standards  for  SRO  disciplinary 
conimitteas,  arbitration  paneb  and  governing 
boards. 

**  Under  Commission  f  1.03,  the  disquaUfiring 
diacifdinary  offensas  inchida,  among  other  mings. 


The  proposed  amendments  to 
§  1.63(a)  would  define  an  SRO  oversight 

Cel  to  mean  any  body  of  persons 
ing  the  authority  to  "review, 
recommend  or^establish  policies  or 
procedures  with  respect  to  the  self- 
regulatory  duties  of  the  [SRO], 
including,  but  not  limited  to. 
compliance  activities  and  disciplinary 
policies." 

As  directed  by  section  206  of  the  1992 
Act,  the  Commission  also  proposed  to 
amend  $  1.63(d)  to  require  that  each 
SRO  establish,  maintain  and  make 
available  to  the  general  public  a  notice 
of  all  those  rules  of  the  SRO  which  if 
violated  would  constitute  a 
"disciplinary  offense"  imder  §  1.63.  The 
requirement  was  intended  to  enable  any 
perscm  who  had  been  foimd  to  have 
committed  a  rule  violaticm  by  an  SRO  to 
determine  whether  that  violation  was  in 
fact  a  "disciplinary  offense"  for  the 
purposes  of  §  1.63  and  whether  he  or 
she  would  be  disqualified  from  SRO 
committee  service  for  a  preacribed 
period. 

2.  Comments  received.  Several 
commenters  criticized  the  proposed 
definition  of  oversight  panel  as  being 
too  broad.  CME,  CSC  NYCE  and 
NYMEX  each  suggested  alternative 
definitions  which  generally  focused  on 
bodies  which  oversee  an  SRO’s 
surveillance,  compliance,  rule 
enforcement  and  disciplinary 
procedxires. 

3.  Amended  regulation  1.63.  In 
accordance  with  the  commenters* 
suggestions,  the  Commission  has 
amended  §  1.63(a)(4)  to  define 
'‘oversight  panels"  as  panels  whidi 
oversee  an  SRO’s  policies  or  procedures 
with  respect  to  its  surveillance, 
compliance,  rule  enfcucement  or 
disciplinary  responsibilities.**  Section 
1.63’s  service  prc^bition  applies  to 
each  committee  which  exercises  any  of 
the  enumerated  oversight  duties,  even  if 
such  duties  are  only  part  of  the 
committee’s  responsioilities. 
Accordingly,  SRO  cmnmittees,  such  as 
executive  committees  which  have  a 
wide  range  of  duties  in  addition  to 
oversight  duties,  vrill  still  be  considered 
an  “oversight  panel"  for  purposes  of 
Commission  §  1.63. 

The  Commission  also  is  revising 
§  1.63(d)  to  require  that  eadi  SRO 
submit  its  listing  of  disciplinary 
offenses  to  the  Osmmission  at  the 
beginning  of  each  calendar  year  to  the 
extent  necessary  to  reflect  any  revisions 

various  SRO  nils  violations  and  any  violation  of  tha 
Act  or  die  Commission's  regulations. 

’^Thaoe  responsibilities  pertain  to  both  tiie 
financial  and  trade  practice  requiremepti  of  an 
SRO. 


to  the  list  over  the  previous  year.  This 
requirement  would  assist  the 
Commission  in  monitoring  each  SRO’s 
compliance  with  S  1.63.** 

D.  Submission  of  Rules  Complying  With 
Regulations  1.63  and  1.64 

1.  Amended  §  1.41(d).  The 
Commission  has  amended  its  §  1.41(d) 
to  make  clear  that  contract  market  rulm 
which  address  §  1.63  and  1.64’s 
requirements  for  SRO  boards  and 
committees  are  not  exempt  fiom  the 
filing  requirement  of  section 
5a(a)(12)(A)  of  the  Act  and  Commission 
§  1.41.  Pi^ously,  1.41(d)  may  have 
created  a  conflict  with  §  1.63  and  1.64 
as  §  1.41(d)  exempted  rules  addressing 
the  "organization  and  administrative 
procedures  of  a  cmitract  market’s 
governing  bodies"  fi'om  the 
Commission’s  rule-filing  requirements. 

E.  Additional  Requirements  of  Section 
206  of  the  1992  Act 

The  Commission  notes  that  various 
other  requirements  of  section  206  of  the 
1992  Act  are  satisfied  by  Conunission 
§  1.63,  thus  eliminating  the  need  to 
establish  any  new  Commission 
regulations.  For  instance,  secticm  206  of 
the  1992  Act  requires  that  SROs  prohibit 
disciplinary  committee  service  by 
perscms  with  certain  disciplinary 
records.  As  iiklicated  above. 

Conunission  §  1.63  already  prohibits 
service  on  SRO  disciplinary  committees, 
as  well  as  on  governing  boards  and 
arbitration  panels.'by  persons  who  have 
committed  certain  eniunerated 
disciplinary  offenses. 

m.  Conclnaion 

The  final  §  1.64  and  1.67  and  final 
amendments  to  §§  1.41  and  1.63 
implement  the  statutory  directives  of 
set^ons  5a.  8c  and  17  of  the  Act.  as  they 
were  amended  by  secticm  206  of  the 
1992  Act,  with  respect  to  composition  of 
SRO  governing  boards  and  major 
disciplinary  committees,  restrictions  on 
SRO  oversight  panel  service  and 
disciplinary  action  notices  for 
customers. 

IV.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatmry  Flexibility  Act 
("RFA"),  5  U.S.C.  601  et  seq.,  requires 
that  agmicies,  in  proposing  rules, 
consider  the  impact  of  those  rules  on 
small  businesses.  The  Commission  has 
previously  determined  that  contract 

**Th«  CSC  suggMtad  in  iU  commanta  that  tha 
Commission  ravisa  oartain  suhatan  tiv^iovisiona  of 
currant  Commission  Regulation  I.S3.  Tha 
CommUsion  has  dalenninad  to  not  revisit  any  other 
provisions  of  S 1-03  st  this  time. 
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markets  are  not  “small  entities”  for 
purposes  of  the  RFA,  and  that  the 
Commission,  therefore,  need  not 
consider  the  effect  of  proposed  rules  on 
contract  markets.  47  ITt  18618, 18619 
(April  30, 1982). 

Furthermore,  the  Chairman  of  the 
Commission  previously  has  certified  on 
behalf  of  the  Commission  that 
comparable  rule  proposals  effecting 
registered  futures  associations,  if 
adopted,  would  not  have  had  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  51 
FR  44866, 44868  (December  12, 1986). 
Therefore,  the  Acting  Chairman,  on 
behalf  of  the  Commission,  hereby 
certifies,  pursuant  to  Section  3(a)  of  the 
RFA.  5  U.S.C.  605(b),  that  the  action 
taken  herein  will  not  have  a  significant 
econcmic  impact  on  a  substantial 
number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwoii:  Reduction  Act  of  1980 
(“PRA"),  44  U.S.C,  3501  et  seq.,  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
compliance  with  the  PRA,  the 
Commission  previously  submitted  this 
rule  in  proposed  form  and  its  associated 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
("OMB”).  The  OMB  approved  the 
collection  of  information  associated 
with  this  rule  on  June  14, 1993  and 
assigned  OMB  control  number  3038- 
0022  to  the  rule.  The  burden  associated 
with  this  entire  collection,  including 
this  final  rule,  is  as  follows; 

Average  burden  hours  per  response: 

613.26 

Number  of  respondertts;  4,295 
Frequency  of  response;  on  occasion 

The  burden  associated  with  this 
specific  final  rule  is  as  follows: 

Average  burden  hours  per  response: 

1.25 

Number  of  respondents:  27 
Frequency  of  response;  annually 

Copies  of  the  OMB-approved 
information  collection  package 
associated  with  this  rulemaking  may  be 
obtained  horn  Gary  Waxman,  Office  of 
Management  and  Budget,  room  3220, 
NEOB,  Washington,  DC  20503,  (202) 
395-7340. 

List  of  Subjects  in  17  CFRPart  1 

Commodity  futures.  Contract  markets. 
Clearing  organizations.  Registered 
futiues  associations.  Members  of 
contract  market 

In  consideration  of  the  foregoing,  and 
based  on  the  authority  contained  in  the 


Commodity  Exchange  Act  and,  in 
particular,  sections  3, 4b.  5,  5a,  6, 6b,  8. 
8a.  9. 17,  and  23(b)  thereof.  7  U.S.C.  5. 

6b.  7.  7a,  8, 13a.  12, 12a.  13.  21  and 
26(b)  the  Commission  hereby  amends 
title  17,  chapter  I.  part  1  of  the  Code  of 
Federal  Regulations  by  amending 
existing  §§  1.41  and  1.63  and  by 
adopting  new  §§  1.64  and  1.67  as 
follows: 

PART  1—  GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows; 

Authority;  7  USC  2,  2a,  4. 4a,  6, 6a,  6b,  6c, 
6d,  6e,  6f,  6g,  6h,  6i,  6j,  6k,  61,  6m,  6n,  6o, 

7,  7a,  8, 9. 12. 12a.  12c,  13a,  13a-l,  16, 19. 

21 ,  23,  and  24,  unless  otherwise  stated. 

2.  Section  1.41  is  amended  by  revising 
paragraph  (d)  heading  and  (d)(1) 
introductory  text  to  read  as  follows: 

§  1.41  Contract  market  rules;  submission 
of  rules  to  the  commission;  exemption  of 
certain  rules. 

***** 

(d)  Rules  that  are  exempt  from  the 
requirements  of  section  5a(a)(12)(A)  of 
the  Act.  (1)  Except  as  otherwise 
provided  by  §§  1.63  and  1.64,  contract 
market  rules  that  do  not  relate  to  terms 
and  conditions  are  exempt  from  the 
requirements  of  section  5a(a)(12){A)  of 
the  Act  and  this  section  where  such 
rules  address: 

***** 

3.  Section  1.63  is  amended  by 
redesignating  paragraph  (a)(6)  as  (a)(7); 
by  redesignating  pmagraph  (a)(4)  as 

(a)(6);  by  adding  a  new  paragraph  (a)(4); 
and  by  revising  paragraphs  (a)(2),  (a)(5), 
newly  redesignated  paragraph  (a)(6),  (b) 
introductory  text,  and  (c)  through  (f)  to 
read  as  follows: 

i  1.63  Service  on  seif-regulatory 
organization  governing  boarda  or 
committees  by  psrsons  with  disciplinary 
histories. 

(a)*  *  * 

(2)  Disciplinary  committee  means  any 
person  or  panel  authorized  by  a  self- 
regulatory  organization  to  conduct 
disciplinary  hearings,  to  settle 
disciplinary  charges,  to  impose 
disciplinary  sanctions  or  to  hear  appeals 
thereof. 

(4)  Oversight  panel  means  any  panel 
authorized  by  a  self-regulatory  - 
organization  to  review,  recommend  or 
establish  policies  or  procedures  with 
respect  to  the  self-regulatory 
organization’s  surveillance,  compliance, 
rule  enforcement  or  disciplinary 
responsibilities. 


(5)  Final  decision  means: 

(i)  a  decision  of  a  self-regulatory 
organization  which  cannot  be  further 
appealed  within  the  self-regulatory 
organization,  is  not  subject  to  the  stay  of 
the  Commission  or  a  court  of  competent 
jurisdiction,  and  has  not  been  reversed 
by  the  Commission  or  any  court  of 
competent  jurisdiction;  or, 

(ii)  any  decision  by  an  administrative 
law  judge,  a  court  of  competent 
juri^iction  or  the  Commission  which 
has  not  been  stayed  or  reversed. 

(6)  Disciplinary  offense  means: 

(i)  any  violation  of  the  rules  of  a  self- 
regulatory  organization  except  those 
rules  related  to 

(A)  decorum  or  attire, 

(B)  financial  requirements,  or 

(C)  reporting  or  recordkeeping  unless 
resulting  in  fines  aggregating  more  than 
$5,000  within  any  calendar  year; 

(ii)  any  rule  violation  describe  in 
subparagraphs  (a)(6)(i)  (A)  through  (C) 
of  this  regulation  which  involves  fraud, 
deceit  or  conversion  or  results  in  a 
suspension  or  expulsion; 

(iii)  any  violation  of  the  Act  or  the 
reflations  promulgated  thereunder;  or, 

(iv)  any  mlure  to  exercise  supervisory 
responsibility  with  respect  to  acts 
described  in  paragraphs  (a)(6)  (i) 
through  (iii)  of  this  section  when  such 
failure  is  itself  a  violation  of  either  the 
rules  of  a  self-regulatory  organization, 
the  Act  or  the  regulations  promulgated 
thereunder. 

(v)  A  disciplinary  offense  mast  arise 
out  of  a  proceeding  or  action  which  is 
brought  by  a  self-regulatory 
organization,  the  Commission,  any 
federal  or  state  agency,  or  other 
governmental  body. 

(7)  Settlement  agreement  means  any 
agreement  consenting  to  the  imposition 
of  sanctions  by  a  self-regulatory 
organization,  a  court  of  competent 
jurisdiction  or  the  Commission. 

(b)  Each  self-regulatory  organization 
must  maintain  in  effect  rules  which 
have  been  submitted  to  the  Commission 
pursuant  to  section  5a(a)(12)(A)  of  the 
Act  and  §  1.41  or,  in  the  case  of  a 
registered  futures  association,  pursuant 
to  section  17(j)  of  the  Act,  that  render 

a  person  ineligible  to  serve  on  its 
disciplinary  committees,  arbitration 
panels,  oversight  panels  or  governing 
board  who: 

***** 

(c)  No  person  may  serve  on  a 
disciplinary  committee,  arbitration 
panel,  ovei^ght  panel  or  governing 
board  of  a  self-regulatory  organization  if 
such  person  is  subject  to  any  of  the 
conditions  listed  in  paragraphs  (b)  (1) 
through  (6)  of  this  section. 

(d)  Ea(±  self-iegulatory  organization 
shall  submit  to  the  Commission  a 
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schedule  listing  all  those  rule  violations 
which  constitute  disciplinary  offenses 
as  defined  in  paragraph  (a)(6]  (i)  of  this 
section  and  to  the  extent  necessary  to 
reflect  revisions  shall  submit  an 
amended  schedule  within  thirty  days  of 
the  end  of  each  calendar  year.  Each  self- 
regulatory  organization  must  maintain 
and  keep  current  the  schedule  required 
by  this  section,  post  the  schedule  in  a 
public  place  designed  to  provide  notice 
to  members  and  otherwise  ensure  its 
availability  to  the  general  public. 

(e)  Each  self-regulatory  organization 
shall  submit  to  the  Commission  within ' 
thirty  days  of  the  end  of  each  calendar 
year  a  certified  list  of  any  persons  who 
have  been  removed  fitim  its  disciplinary 
committees,  arbitration  panels, 
oversight  panels  or  governing  board 
pursuant  to  the  requirements  of  this 
regiilation  during  the  prior  year. 

(f)  Whenever  a  self-regulatory 
organization  finds  by  final  decision  that 
a  person  has  committed  a  disciplinary 
ofiense  and  such  finding  makes  such 
person  ineligible  to  serve  on  that  self- 
regulatory  organization's  disciplinary 
committees,  arbitration  panels, 
oversight  panels  or  governing  board,  the 
self-regulatory  organization  shall  inform 
the  Commission  of  that  finding  and  the 
length  of  the  ineligibility  in  any  notice 
it  is  required  to  provide  to  the 
Commission  pursuant  to  either  Section 
17(h)(1)  of  the  Act  or  Commission 
regulation  9.11. 

4.  Section  1.64  is  added  to  read  as 
follows: 

i  1.64  Compoaition  of  various  aelf- 
ragulatory  organization  governing  boards 
and  ntajor  diMipiinary  committees 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  Self-regulatory  organization  means 
"self-regulatory  organization”  as 
defined  in  §  1.3(ee),  not  including  a 
“clearing  organization”  as  defined  in 

§  1.3(d). 

(2)  Major  disciplinary  committee 
means  a  committee  of  persons  who  are 
authorized  by  a  self-regulatory 
organization  to  conduct  disciplinary 
hearings,  to  settle  disciplinary  charges, 
to  impose  disciplinary  sanctions  or  to 
hear  appeals  thereof  in  cases  involving 
any  violation  of  the  rules  of  the  self- 
regulatory  organization  except  those 
which: 

(i)  are  related  to: 

(A)  decorum  or  attire, 

(B)  financial  requirements,  or 

(C)  reporting  or  recordkeeping;  and, 

(ii)  do  not  involve  fraud,  deceit  or 
conversion. 

(3)  Regular  voting  member  of  a 
governing  board  means  any  person  who 
is  eligible  to  vote  routinely  on  matters 


being  considered  by  the  board  and 
excludes  those  members  who  are  only 
eligible  to  vote  in  the  case  of  a  tie  vote 
by  the  board. 

(4)  Membership  interest  (i)  In  the  case 
of  a  contract  market,  each  of  the 
following  will  be  considered  a  different 
membership  interest: 

(A)  Floor  orokers, 

(B)  Floor  traders. 

(C)  Futiires  commission  merchants, 

(D)  Producers,  consumers,  processors, 
distributors,  and  merchandisers  of 
commodities  traded  on  the  particular 
contract  market, 

(E)  Participants  in  a  variety  of  pits  or 
principal  groups  of  commodities  traded 
on  the  particular  contract  market;  and, 

(F)  Other  market  users  or  participants; 
except  that  with  respect  to  paragraph 
(c)(2)  of  this  section,  a  contract  market 
may  define  membership  interests 
according  to  the  different  pits  or 
principal  groups  of  commodities  traded 
on  the  contract  market. 

(ii)  In  the  case  of  a  registered  futures 
association,  each  of  the  following  will 
be  considered  a  different  membership 
interest: 

(A)  Futures  commission  merchants. 

(B)  Introducing  brokers, 

(C)  Commodity  pool  operators. 

(D)  Commodity  trading  advisors;  and, 

(E)  Associated  persons,  except  that 
under  paragraph  (c)(3)  of  this  section  an 
associated  person  will  be  deemed  to 
represent  the  same  membership  interest 
as  its  sponsor. 

(b)  Each  self-regulatory  organization 
must  maintain  in  effect  standards  and 
rocedures  with  respect  to  its  governing 
oard  which  have  been  submitted  to  the 
Commission  pursuant  to  section 
5(a)(12)(A)  of  the  Act  and  §  1.41  or, 
when  applicable  to  a  registered  futures 
association,  pursuant  to  section  17(j)  of 
the  Act.  that  ensure: 

(1)  That  twenty  percent  or  more  of  the 
regular  voting  members  of  the  board  are 
persons  who: 

(i)  Are  knowledgeable  of  futures 
trachng  or  financial  regulation  or  are 
otherwise  capable  of  contributing  to 
governing  board  deliberations;  and, 

(ii)  (A)  Are  not  members  of  the  self- 
re^latory  organization, 

(B)  Are  not  currently  salaried 
employees  of  the  self-regulatory 
organization, 

(C)  Are  not  primarily  ^rforming 
services  for  the  self-re^atory 
organization  in  a  capacity  other  than  as 
a  member  of  the  self-regulatory 
ors^ization's  mveming  board,  or 

(D)  Are  not  mficers,  principals  or 
employees  of  a  firm  which  holds  a 
membership  at  the  self-regulatory 
organization  either  in  its  own  name  or 
through  an  employee  on  behalf  of  the 
firm; 


(2)  In  the  case  of  a  contract  market, 
that  ten  percent  or  more  of  the  regular 
voting  members  of  the  governing  board 
be  comprised  where  applicable  of 
persons  representing  farmers, 
producers,  merchants  or  exporters  of 
principal  commodities  imderlying  a 
commodity  futures  or  commodity 
option  traded  on  the  contract  market; 
and 

(3)  That  the  board’s  membership 
indudes  a  diversity  of  membership 
interests.  The  self-regulatory 
organization  must  be  able  to 
demonstrate  that  the  board  membership 
fairly  represents  the  diversity  of 
interests  at  such  self-regulatory 
organization  and  is  otherwise  consistent 
with  this  regulation’s  composition 
requirements; 

(c)  Each  self-regulatory  organization 
must  maintain  in  effect  rules  with 
respect  to  its  major  disdplinary 
committees  which  have  been  submitted 
to  the  Commission  pursuant  to  section 
5a(a)(12)(A)  of  the  Act  and  §  1.41  or, 
when  applicable  to  a  registered  futures 
assodation,  pursuant  to  section  17(j)  of 
the  Act.  that  ensure: 

(1)  That  at  least  one  member  of  each 
major  disdplinary  committee  or  hearing 
panel  thereof  be  a  person  who  is  not  a  ' 
member  of  the  self-regulatory 
organization  whenever  such  committee 
or  panel  is  acting  with  resped  to  a 
di^plinary  action  in  which: 

(1)  The  subjed  of  the  action  is  a 
member  of  the  self-regulatory 
organization’s: 

(A)  Governing  board,  or 

(B)  Major  disdplinary  committee;  or, 

(ii)  Any  of  the  charged,  alleged  or 

adjudicated  contrad  market  rule 
violations  involve: 

(A)  Manipulation  or  attempted 
manipulation  of  the  price  of  a 
commodity,  a  fuUu^  contrad  or  an 
option  on  a  futures  contrad.  or 

(B)  Condud  which  directly  results  in 
financial  harm  to  a  non-member  of  the 
contrad  maii^et; 

(2)  In  the  case  of  a  contrad  market, 
that  more  than  fifty  percent  of  each 
major  disdplinary  committee  or  hearing 
panel  thereof  include  persons 
representing  membership  interests  other 
than  that  of  the  subjed  of  the 
disdplinary  proceeding  being 
considered: 

(3)  In  the  case  of  a  registered  futures 
assodation,  that  each  major  disdplinary 
committee  or  hearing  panel  thereof 
indude  persons  representing 
membership  interests  other  ffian  that  of 
the  subjed  of  the  disdplinary 
proceeding  being  considered:  and. 

(4)  That  each  major  disdplinary 
committee  or  hearing  panel  thereof 
include  suffident  different  membership 
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interests  so  as  to  ensure  fairness  and  to 
prevent  special  treatment  or  preference 
for  any  person  in  the  conduct  of  a 
committee’s  or  the  panel’s 
responsibilities. 

(d)  Each  self-regulatory  organization 
must  submit  to  the  Com^ssion  within 
thirty  days  after  each  governing  board 
election  a  list  of  the  governing  board’s 
members,  the  membership  interests  they 
represent  and  how  the  composition  of 
the  governing  board  otherwise  meets  the 
requirements  of  $  1.64(b)  and  the  self- 
rotatory  organization’s  implementing 
standards  and  procedures. 

5.  Section  1.67  is  added  to  read  as 
follows: 

11.67  Notification  of  final  disciplinary 
action  Involving  financial  harm  to  a 
cuatomar. 

(a)  Definitions.  Fat  purposes  of  this 
section: 

(1)  Final  disciplinary  action  means 
any  dedsion  by  or  settlement  with  a 
contract  market  in  a  disciplinary  matter 
which  cannot  be  further  appealed  at  the 
contract  market,  is  not  subject  to  the 
stay  of  the  Commission  or  a  court  of 
competent  jurisdiction,  and  has  not 
been  reversed  by  the  Commission  or  any 
court  of  competent  jurisdiction. 

(b)  Upon  any  finaJ  disciplinary  action 
in  whidi  a  contract  market  finds  that  a 
member  has  committed  a  rule  violation 
that  involved  a  transaction  for  a 
customer,  whether  executed  or  not,  and 
that  resiilted  in  financial  harm  to  the 
customer: 

(1) (i)  the  contract  market  shall 
promptly  provide  written  notice  of  the 
disciplinary  action  to  the  futtires 
commission  merchant  that  cleared  the 
transaction:  and, 

(ii)  a  fiitures  commission  merchant 
that  receives  a  notice,  under  paragraph 
(b)(l)(i)  of  this  section  shall  promptly 
provide  written  notice  of  the 
disciplinary  action  to  the  customer  as 
disclosed  on  its  books  and  records.  If 
the  customs  is  another  futures 
commission  merchant,  such  futures 
commission  merchant  shall  promptly 
provide  the  notice  to  the  customer. 

(2)  A  written  notice  required  by 
paragraph  (b)(1)  of  this  section  must 
include  the  principal  facts  of  the 
disciplinary  action  and  a  statement  that 
the  contract  market  has  found  that  the 
membor  has  committed  a  rule  violation 
that  involved  a  transaction  for  the 
customer,  whether  executed  or  not,  and 
that  resulted  in  financial  harm  to  the 
customs.  For  the  purposes  of  this 
paragraph,  a  notice  which  includes  the 
information  listed  in  §  9.11(b)  shall  be 
deemed  to  include  the  principal  facts  of 
the  disciplinary  action  thereof. 


Issued  in  Washington,  DC  on  June  29. 
1993,  by  the  Commi^on. 

Jean  A.  Webb, 

Secretaiyoftke  Commission. 

[FR  Doc  93-16S2S  Filed  7-12-93;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Releaaa  No.  34-^2566;  File  No.  S7- 
34-92] 

RIN3235-AF67 

Early  Warning  Rida 

AGENCY:  Securities  and  Exchange 
Ck>mmission. 

ACTION:  Final  rule  amendments. 

SUMMARY:  The  Securities  and  Exchange 
Commission  (the  "Commission”)  is 
amending  Rule  17a-ll  tmder  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act”).  The  amendments  are 
designed  to  reduce  certain  reporting 
btirdens  on  brokers  and  dealers  by 
eliminating,  among  other  things,  the 
current  requirement  that  a  broker  or 
dealer  submit  supplemental  reports  to 
the  Commission  and  other  regulatory 
bodies  when  its  net  capital  declines 
below  certain  spedfiea  levels,  or  in 
other  instances  that  indicate  the 
existence  of  financial  or  operational 
difficulties. 

EFFECTIVE  DATE:  ’The  amendments  shall 
become  effective  on  August  12, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Macchiaroli,  (202)  272- 
2904,  Roger  G.  Coffin.  (202)  272-7375, 
or  Elizdieth  K.  King,  (202)  272-3738, 
Division  of  Market  Regulation,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 

SUPPLEMENTARY  MFORMATION: 

L  Introduction 
A.  Background 

Section  17(a)  of  the  Exchange  Act 
provides  the  Commission  with  the 
authority  to  promulgate  rules  requiring 
register^  broker-deiders  to  make  and 
transmit  reports  that  the  Commission 
deems  necessary  in  the  public  interest 
or  for  the  prote^on  of  investors. 
Pursuant  to  this  authority,  the 
Commission  adopted  Rule  17a-ll  (the 
"Rule”)  in  1971.*  Hie  Rule  imposes  a 
duty  on  broker^lealers  to  report  net 
capital  and  other  operational  problems 
and  to  file  remits  regarding  those 
problems  %vimin  certain  time  periods. 


'  Securities  Exchange  Act  Release  Na  9264  Quly 
30, 1971).  36  FR  14725  (Aug.  11, 1971). 


Although  there  have  been  minor 
revisions  to  the  Rule  since  it  was 
adopted,  this  is  the  first  comprehensive 
examination  of  Rule  17a-ll  in  over  20 
years.  The  Commission  believes  that  the 
requirements  to  file  FOCUS  Reports 
may  be  eliminated  without 
compromising  the  ability  of  the 
Commission  or  the  Designated 
Examining  Authorities  ("DEAs”)  to 
monitor  the  ccmdition  of  broker<^ealeis. 

B.  Proposal 

On  October  26, 1992,  the  Commission 
proposed  for  comment  amendments  to 
Rule  17a-ll^  that,  in  part,  would  relieve 
broker-dealers  of  the  obligation  to 
furnish  the  Commission  with  Part  n  or 
Part  HA  of  Form  X-17A-5  ("FOCUS 
Report”)  ’  when  their  net  capital 
declines  below  certain  levels.  During 
the  public  comment  period,  the 
(Commission  authorized  the  Division  to 
issue  a  no-action  letter  permitting  the 
DEAs  to  waive  the  requirement  to  file  a 
FOCCUS  Report  as  currently  required  by 
paragraphs  (a)  and  (b)  of  Rule  17a-ll. 

In  response  to  its  proposal  to  amend 
Rule  17a-ll,  the  Commission  received 
two  comment  letters,  one  fiom  the 
National  Association  of  Securities 
Dealers,  Inc.  (the  “NASD”),  and  one 
fiom  the  Chicago  Mercantile  Exchange 
(the  "(CME”),  b^  of  which  support^ 
the  proposed  amendments.  'The 
(Commission  is  adopting  the  proposed 
amendments  in  sul^antially  the  form  as 
proposed. 

n.  Rule  Amendments 
A.  Paragraph  (a) 

Currently,  paragraph  (a)  of  Rule  17a- 
11  requires  every  broker-dealer  whose 
net  capital  falls  mIow  its  required 
minimum  level,  or  whose  total 
outstanding  principal  amounts  of 
satisfactory  subordination  agreements 
exceed  allowable  levels  for  more  than 
90  days,  to  do  two  things.  First,  the 
broker-dealwr  must  give  notice  of  the 
event  on  that  same  day.  Second,  the 
broker-dealer  must  file  a  FCXXJS  Report 
within  24  hours  of  the  notice. 

The  (Commission  is  eliminating  the 
requirement  that  broker-dealers  file  a 
FCXCUS  Report  within  24  hours  after 
notifying  the  (Commission  of  a  net 
capital  deficiency.  Broker-dealers  will 


^Securities  Escchange  Act  Release  Na  31355  (OcL 
26. 1992),  57  FR  49156  (Oct  30. 1992). 

’  FOCUS  Reports  contain  schedules  includi^  the 
hroker-dealar’s:  net  capital;  assets  end  liabilities; 
and  income  and  expanses.  Geoerally,  Part  DA  is 
filed  by  broker-dealers  that  do  not  dear  or  carry 
customer  accounts,  and  those  broker-dealers  that 
are  subfect  to  the  requirements  of  paragraphs  (aX2) 
and  (a)(3)  of  Rule  15c3-l.  Part  D  is  filed  1^  aU  othw 
brokw-d^ars  engaged  in  a  general  securities 
business  and  sub)^  to  paragraph  (a)(1)  of  Rule 
15C3-1. 
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remain  obligated  to  transmit  notice  of  a 
net  capital  deficiency  on  the  same  day 
of  the  occurrence.  Unlike  the  previous 
rule,  however,  the  amendqients  require 
the  notice  to  s|}ecify  the  broker-dealer’s 
net  capital  requirement  and  its  current 
amount  of  net  capital.^  The  amendments 
also  require  a  broker-dealer  who  has 
been  notified  by  the  Commission  or  its 
DEA  of  a  net  capital  deficiency  to  give 
notice  of  the  deficiency,  even  if  the 
broker-dealer  disagrees  with  the 
Commission’s  or  the  DEA’s 
determination.  In  such  a  case,  the 
amendments  permit  the  broker-dealer  to 
spedfy  the  reasons  for  its  disagreement 
in  the  notice. 

The  same-day  notice  requirement 
gives  the  Commission  and  the  DEAs 
adequate  early  warning  of  financial  or 
operational  problems.  After  receiving 
notice  of  a  capital  deficiency,  the 
Commission  or  a  DEA  will  be  able  to 
increase  its  surveillance  of  a  broker- 
dealer  experiencing  difficulty  and  to 
obtain  any  additional  information 
necessary  to  assess  the  broker-dealer’s 
financial  condition. 

The  amendments  also  eliminate  the 
notification  requirement  for  broker- 
dealers  whose  total  outstanding 
principal  amounts  of  satisfactory 
subordination  agreements  exceed  the 
maximum  allowable  for  a  i>eriod  in 
excess  of  90  days.  A  broker-dealer  is 
currently  required,  pursuant  to 
paragraph  (c)(2)  of  Rule  15c3-ld,  to  give 
notice  to  its  DEA  if,  after  giving  effect 
to  ail  subordinated  loans  that  are  mature 
or  which  are  scheduled  to  mature 
within  six  months,  its  net  capital 
declines  below  the  identical  levels 
contained  in  paragraph  (a)  of  Rule  17a- 
11.  The  Commission  believes  that  the 
notice  provided  for  in  Rule  15c3-ld  is 
sufficient  to  give  regulators  an  early 
warning  of  problems  involving  a  broker- 
dealer’s  sul^rdinated  loan  agreements. 

B.  Paragraph  (b) 

Paragraph  (b)  of  Rule  17a-ll 
currently  requires  every  broker-dealer 
whose  net  capital  does  not  equal  or 
exceed  a  certain  level  to  file  a  monthly 
FOCUS  Report  for  at  least  three  months. 
The  capital  level  contained  in  paragraph 
(b)  is  higher  than  the  minimum  level 
referred  to  in  paragraph  (a),  and  is 
referred  to  as  an  "early  warning  level.’’’ 


*  Many  of  the  notices  received  by  the  Commission 
already  contain  this  information.  The  Commission 
believes  it  would  be  appropriate,  however,  to 
specify  the  contents  of  the  notice  in  the  Rule  to 
standvdize  the  notices  received. 

^  There  are  three  early  warning  levels.  First,  a 
broker-dealer  that  has  dected  to  compute  its  net 
capital  under  the  basic  method  must  give  notice  if 
its  aggregate  indebtedness,  as  defined  in  Rule  15c3- 
1.  exceeds  1,200  percent  of  its  net  capital.  Second, 
a  broker-dealer  that  computes  its  net  capital  under 


When  a  broker-dealer’s  net  capital  level 
is  declining,  it  would  first  trigger  the 
filing  requirements  set  forth  in 
paragraph  (b)  of  the  Rule.  If  the  broker- 
dealer’s  net  capital  continues  to  drop, 
and  it  falls  below  the  broker-dealer’s 
base  minimum  capital  requirement,  the 
broker-dealer  would  be  required  to 
comply  with  the  additional  FOCUS 
Report  filing  and  notice  requirements  of 
paragraph  (a)  of  the  Rule. 

The  amendments  to  paragraph  (b)  of 
the  Rule  eliminate  the  requirement  that 
a  broker-dealer  file  a  FOCTUS  Report 
within  15  days  after  the  end  of  each 
month  for  th^  successive  months.  In 
lieu  of  this  requirement,  the 
amendments  require  brokers-dealers  to 
give  notice  promptly  (but  within  24 
horns)  after  the  event  triggering  the 
filing  requirement.  The  Commission 
expects  that  this  notice  requirement  will 
be  sufficient  to  alert  the  Commission 
and  the  broker-dealer’s  DEA  that  a 
broker-dealer  may  be  experiencing 
financial  or  operational  difficulty. 
Thereafter,  the  Commission  or  the  DEA 
may  require  any  additional  information 
that  it  deems  necessary  to  monitor  the 
condition  of  the  broker-dealer. 

In  their  comment  letters,  both  the 
NASD  and  the  CME  supported  the 
proposed  elimination  of  the  reporting 
requirements.  The  NASD  and  \he  CME 
agreed  that  prompt  notice  by  a  broker- 
dealer  experiencing  financial  or 
operational  difficulties  will  provide  its 
DEA  with  sufficient  early  warning  to 
monitor  the  broker-dealer’s  condition. 

C.  Paragraph  (b)(4) 

The  Commission  is  amending  certain 
other  peuagraphs  of  Rule  17a-ll.  For 
example,  there  are  references  in 
paragraph  (b)(4)  of  Rule  17a-ll  to  three 
existing  notice  provisions  set  forth  in 
the  net  capital  rule  requiring  broker- 
dealers  subject  to  those  provisions  to 
give  notice  in  accordance  thereto. 
However,  paragraph  (b)(4)  of  Rule  17a- 
11  does  not  reference  all  of  the 
applicable  net  capital^  or  customer 
protection  rule'^  notice  provisions  (such 
as  the  requirement  to  give  notice  of  large 
withdrawals  of  capital  xmder  paragraph 
(e)  of  Rule  15c3-l),  and  the  Commission 


the  alternative  standard  is  required  to  give  notice 
if  its  net  capital  falls  below  5  percent  of  its 
aggregate  d^it  items  compuW  in  accordance  with 
the  Formula  for  Determination  of  Reserve 
Requirement  for  Brokers  and  Dealers  under  Rule 
15c^3.  Third,  a  broker-dealer  that  computes  its  net 
capital  under  either  standard  is  required  to  give 
notice  if  its  total  net  capital  declines  below  120 
percent  of  its  minimum  requirement.  If  a  broker- 
dealer  falls  out  of  net  capil^  compliance,  it  must 
comply  with  both  paragraphs  (a)  and  (b)  of  Rule 
17*-11. 

•Rule  15C3-1  (17  CFR  240.15c3-l). 

’  17  CFR  240.15C3-3. 


believes  it  would  be  appropriate  for  the 
Rule  to  do  so.  Accordingly,  the 
Commission  is  amending  Rule  17a-ll 
to  refer  to  five  previously  existing  notice 
provisions  contained  in  the  net  capital 
rule,  the  customer  protection  rule,  and 
Rule  17a-5. 

These  amendments  do  not  add  any 
additional  reporting  burdens  because 
they  simply  reference  certain  notice 
sections  for  clarification  purposes  and 
do  not,  by  themselves,  create  an 
obligation  to  report.  Additionally,  the 
net  capital  rule,  the  customer  protection 
rule  and  Rule  17a-5  will  remain 
unchanged  (with  the  exception  of  minor 
technical  revisions  to  Rule  17a-5  and 
Rule  15c3-ld  discussed  below).  Rather, 
the  Rule  will  be  clarified  to  contain  a 
complete,  rather  than  a  partial,  listing  of 
the  Commission’s  financial 
responsibility  notice  requirements. 

D.  Paragraph  (c) 

Under  current  paragraph  (c)  of  Rule 
17a-ll,  every  broker-dealer  is  required 
to  give  notice  immediately  if  it  fails  to 
make  and  keep  current  its  required 
books  and  records.  In  order  to  clarify  the 
time  within  which  notice  must  be 
transmitted  under  paragraph  (c)  of  the 
Rule,  the  amendments  require  notice  to 
be  provided  the  same  day  of  the  event. 

E.  Paragraph  (f) 

Paragraph  (f)  of  the  Rule  (which  will 
be  redesignated  as  paragraph  (g)) 
requires  broker-dealers  to  give  notice  by 
telegraph  and  to  transmit  reports  to  the 
principal  office  of  the  (Commission  in 
Washington,  DC,  the  regional  office  of 
the  Conunission  for  the  region  in  which 
the  broker-dealer  has  its  principal  place 
of  business,  and  the  broker-dealer’s 
DEA.  The  amendments  specify  that 
notice  required  by  the  Rule  may  be 
given  or  transmitted  by  means  of  either 
a  facsimile  transmission  or  telegraph. 
The  amendments  also  state  that  the 
report  required  by  paragraph  (c)  or 
paragraph  (d)  of  Rule  17a-ll  may  be 
transmitted  by  overnight  delivery. 

F.  Other  Amendments 

The  Commission  is  adopting 
amendments  that  reorganize  the  Rule 
17a-ll’s  structure  and  make  certain 
technical  revisions.  For  example, 
references  in  the  current  Rule  to  "his" 
will  be  changed  to  "its"  in  order  to 
eliminate  any  gender-specific  language. 

In  addition,  because  the  amendments 
will  redesignate  the  notice  requirement 
currently  contained  in  paragraph  (f)  of 
Rule  17a-ll  to  paragraph  (^,  certain 
sections  of  Rule  17a-5  that  refer  to 
paragraph  (f)  require  technical 
modification.  Accordingly,  the 
Commission  is  adopting  revisions  to 
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certain  sections  of  Rule  17a-5  that 
would  change  the  references  to 
paragraph  (f)  of  Rule  17a-ll  to 
paragraph  (g). 

Finally,  paragraph  (c)(5)(i)  of  Rule 
15c3-ld  permits  a  broker-dealer  to 
obtain  temporary  subordinated  loans  in 
certain  circumstances  in  order  to 
participate  in  activities  such  as 
securities  underwritings.  Currently, 

Rule  15c3-ld  prohibits  a  broker-dealer 
horn  entering  into  a  temporary 
subordinated  loon  during  any  period  in 
which  the  broker-dealer  is  subject  to 
"any  of  the  reporting  provisions”  of 
Rule  17a-ll."  This  provision  was 
intended  to  cover  the  period  in  which 
a  broker-dealer  was  required  to  file 
FOCUS  reports  under  Rule  17a-ll, 
which  requirement  is  being  eliminated 
by  the  Commission. 

In  order  to  retain  the  net  capital  rule’s 
prohibition  against  a  broker-dealer 
obtaining  a  temporary  subordinated 
loan  during  a  period  of  financial  or 
operational  difficulty,  the  Commission 
is  making  a  technical  amendment  to 
paragraph  (c)(5)(i)  of  Rule  15c3-ld. 

Based  on  a  recommendation  by  the 
NASD,  paragraph  (c)(5Ki)  is  being 
amended  to  prohibit  a  broker-dealer 
from  obtaining  a  temporary 
subordinated  loan  if  it  has  given  notice 
under  Rule  17a-ll  within  ffie  preceding 
thirty  calendar  days.  This  amendment 
will  enable  the  D^s  to  prevent  a 
broker-dealer  from  obtaining  temporary 
subordinated  loans  during  periods  in 
which  the  broker-dealer  may  be 
experiencing  financial  or  oi>erational 
difficulties. 

m.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis 
(“FRFA")  in  accordance  with  5  U.S.C. 
604  concerning  the  final  rule 
amendments.  The  FRFA  states  that  the 
Commission  did  not  receive  any 
comments  concerning  the  Initial 
Regulatory  Flexibility  Analysis.  A  copy 
of  the  FRFA  may  be  obtained  by 
contacting  Elizabeth  K.  King,  Division  of 
Market  Regulation,  U.S.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC,  20549,  (202) 
272-3881. 

IV.  Statutory  Analysis 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  section  15 
thereof,  15  U.S.C.  78o,  the  Commission 
is  amending  §§  240.17a-ll,  240.17a-5, 
and  15c3-ld  of  Title  17  of  the  Code  of 
Federal  Regulations  in  the  manner  set 
forth  below. 


List  of  Subjects  in  17  CFR  Part  240 

Brokers,  Confidential  business 
information.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  the  Amendments 

In  accordance  with  the  foregoing. 

Title  17,  Chapter  n  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.a  77c,  77d,  77g,  77), 

778,  77966,  77ggg,  77000,  77ss8,  77ttt,  78c, 

78d,  78i,  78),  78/,  78m,  78o,  78o,  78p,  788, 

78w,  78x,  78//(d),  79q,  79t,  80a-20,  80a-23, 
80a-29, 80a-37, 80b-3,  80i>-4,  aod  80b-ll, 
uole88  otherwise  ooted. 
***** 

2.  §  240.15c3-ld  is  amended  by 
revising  the  second  sentence  of  the 
introductory  text  of  paragraph  (c)(5)(i)  to 
read  as  follows: 

S  240.1 5c3-1  d  Satisfactory  Subordination 
Agraeinanta  (Appendix  D  to  17  CFR 
240.1 5c3~1). 

***** 

(c)*  •  * 

(5)*  *  * 

(1)  *  *  *  This  temporary  relief  shall 
not  apply  to  a  broker  or  dealer  if,  within 
the  preening  thirty  calendar  days,  it 
has  given  notice  pursuant  to  §  240.17a- 
11,  or  if  immediately  prior  to  entering 
into  such  subordination  agreement, 
either 

***** 

2.  §  240.17a-5  is  amended  by  revising 
paragraph  (c)(2)(iii)  and  revising  the 
first  thrw  sentences  of  paragraph  (h)(2) 
to  read  as  follows: 

i240.17»-5  Reports  to  be  made  by  certain 
brokers  and  dealers. 
***** 

(c)*  *  * 

(2) *  •  • 

(iii)  If  in  connection  with  the  most 
recent  annual  audit  report  pursuant  to 
§  240.17a-5,  the  independent 
accountant  commented  on  any  material 
inadequacies  in  accordance  with 
paragraphs  (g)  and  (h)  of  this  section, 
and  §  240.17a-ll(e),  there  shall  be  a 
statement  by  the  broker  or  dealer  that  a 
copy  of  such  report  and  comments  is 
currently  available  for  the  customer’s 
inspection  at  the  principal  office  of  the 
Commission  in  Washington,  DC.  and  the 
regional  office  of  the  Commission  for 
the  region  in  which  the  broker  or  dealer 
has  its  principal  place  of  business:  and 
***** 


(h)*  *  * 

(2)  If,  during  the  course  of  the  audit 
or  interim  work,  the  independent  public 
accountant  determines  that  any  material 
inadequacies  exist  in  the  accounting 
system,  internal  accounting  control, 
procedures  for  safeguarding  securities, 
or  as  otherwise  defined  in  paragraph 
(g)(3)  of  this  section,  then  me 
independent  public  accountant  shall 
call  it  to  the  attention  of  the  chief 
financial  officer  of  the  broker  or  dealer, 
who  shall  have  a  responsibility  to 
inform  the  Commission  and  the 
designated  examining  authority  by 
telegraphic  or  facsimile  notice  within  24 
hours  thereafter  as  set  forth  in 
§  240.17a-ll  (e)  and  (g).  The  broker  or 
dealer  shall  also  furnish  the  accountant 
with  a  copy  of  said  notice  to  the 
Commission  by  telegram  or  facsimile 
within  said  24  hour  period.  If  the 
accountant  fails  to  receive  such  notice 
horn  the  broker  or  dealer  within  said  24 
hour  period,  or  if  the  accountant 
disagrees  with  the  statements  contained 
in  the  notice  of  the  broker  or  dealer,  the 
accountant  shall  have  a  responsibility  to 
inform  the  Commission  and  the 
designated  examining  authority  by 
report  of  material  inadequacy  within  24 
hours  thereafter  as  set  forth  in 
§240.17a-ll(g).  •  *  * 
***** 

4.  By  revising  §  240.17a-ll  to  read  as 
follows: 

§  240.1 7a-1 1  Notification  provisions  for 
brokers  and  dsslers. 

(a)  This  section  shall  apply  to  every 
broker  or  dealer  registered  with  the 
Commission  pursuant  to  section  15  of 
the  Act. 

(b)  Every  broker  or  dealer  whose  net 
capital  declines  below  the  minimum 
amount  required  pursuant  to 

§  240.15c3-l  shall  give  notice  of  such 
deficiency  that  same  day  in  accordance 
with  paragraph  (g)  of  this  section.  The 
notice  shall  sp>ecify  the  broker  or 
dealer’s  net  capital  requirement  and  its 
current  amount  of  net  capital.  If  a  broker 
or  dealer  is  informed  by  its  designated 
examining  authority  or  the  Commission 
that  it  is,  or  has  been,  in  violation  of 
§  240.15c3-l  and  the  broker  or  dealer 
has  not  given  notice  of  the  capital 
deficiency  under  this  §  240.17a-ll.  the 
broker  or  dealer,  even  if  it  does  not 
agree  that  it  is,  or  has  been,  in  violation 
of  §  240.15c3-l.  shall  give  notice  of  the 
claimed  deficiency,  which  notice  may 
specify  the  broker’s  or  dealer’s  reasons 
for  its  disagreement 

(c)  Every  broker  or  dealer  shall  send 
notice  promptly  (but  within  24  hours) 
after  the  occurrence  of  the  events 
specified  in  paragraphs  (c)(1).  (c)(2)  or 


17  CFR  240.1ScS-ld(c)(5Ki). 
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(c)(3)  of  this  section  in  accordance  with 
paranaph  (g)  of  this  section: 

(1)  If  a  computation  made  by  a  broker 
or  dealer  subject  to  the  aggregate 
indebtedness  standard  of  $  240.15c3-l 
shows  that  its  aggregate  indebtedness  is 
in  excess  of  1.200  percent  of  its  net 
capital;  or 

(2)  If  a  computation  made  by  a  broker 
or  dealer,  which  has  elected  the 
alternative  standard  of  §  240.15c3-l, 
shows  that  its  net  capital  is  less  than  5 
percent  of  aggregate  debit  items 
computed  in  accordance  with 

§  240.15c3-3a  Exhibit  A:  Formula  for 
Determination  Reserve  Requirement  of 
Brokers  and  Dealers  imder  §  240.15c3- 
3;  or 

(3)  If  a  computation  made  by  a  broker 
or  dealer  pursuant  to  §  240.15c3-l 
shows  that  its  total  net  capital  is  less 
than  120  percent  of  the  broker  or 
dealer’s  required  minimum  net  canital. 

(d)  Every  broker  or  dealer  who  fails  to 
make  and  keep  current  the  books  and 
records  required  by  §  240.17a-3,  shall 
give  notice  of  this  fact  that  same  day  in 
accordance  with  paragraph  (g)  of  this 
section,  specifying  the  broks  and 
records  which  have  not  been  made  or 
which  are  not  current.  The  broker  or 
dealer  shall  also  transmit  a  report  in 
accordance  with  paragraph  (g)  of  this 
section  within  48  hours  of  the  notice 
stating  what  the  broker  or  dealer  has 
done  or  is  doing  to  correct  the  situation. 

(e)  Whenever  any  broker  or  dealer 
discovers,  or  is  notified  by  an 
independent  public  accountant, 
pursuant  to  §  240.17a-5(h)(2)  of  the 
existence  of  any  material  inadequacy  as 
defined  in  §  240.17a-5(g).  the  broker  or 
dealer  shall: 

(1)  Give  notice,  in  accordance  with 
paragraph  (g)  of  this  section,  of  the 
material  inadequacy  within  24  hours  of 
such  discovery  or  notification;  and 

(2)  Transmit  a  report  in  accordance 
with  paragraph  (g)  of  this  section  within 
48  hours  of  the  notice  stating  what  the 
broker  or  dealer  has  done  or  is  doing  to 
correct  the  situation. 

(f)  Every  national  securities  exchange 
or  national  securities  association  that 
learns  that  a  member  broker  or  dealer 
has  failed  to  send  notice  or  transmit  a 
report  as  reqxiired  by  paragraphs  (b),  (c), 
(d),  or  (e)  of  this  section,  even  after 
being  advised  by  the  securities  exchange 
or  the  national  securities  association  to 
send  notice  or  transmit  a  report,  shall 
immediately  give  notice  of  such  failure 
in  accordance  with  paragraph  (g)  of  this 
section. 

(g)  Every  notice  or  report  required  to 
be  given  or  transmitted  by  this  section 
sh^l  be  given  or  transmitted  to  the 
principal  office  of  the  Commission  in 
Washington,  D.C.,  the  regional  office  of 


the  Commission  for  the  region  in  which 
the  broker  or  dealer  has  its  principal 
place  of  business,  the  designated 
examining  authority  of  which  such 
broker  or  dealer  is  a  member,  and  the 
Commodity  Futures  Trading 
Commission  if  the  broker  or  dealer  is 
registered  as  a  fuhires  commission 
merchant  with  such  Commission.  For 
the  purposes  of  this  section,  “notice” 
shall  be  given  or  transmitted  by 
telegraphic  notice  or  facsimile 
transmission.  The  report  required  by 
paragraphs  (d)  or  (e)(2)  of  this  section 
may  be  transmitted  by  overnight 
delivery. 

(h)  Offier  notice  provisions  relating  to 
the  Commission’s  financial 
responsibility  or  reporting  rules  are 
contained  in  §  240.15c3-l(a)(6)(iv)(B), 

§  240.15c3-l(a)(6)(v).  §  240.15c3- 
l(a)(7)(iv),  S  240.15c3-l(c)(2)(x)(B)(l). 

§  240.15c3-l(c)(2)(x)(F)(3).  $  240.15c3- 
1(e),  §  240.15c3-ld(c)(2),  §  240.15c3- 
3(i)  and  §  240.17a-5(h)(2). 

Dated:  July  7, 1993. 

By  the  Commission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  93-16480  Filed  7-12-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FL-044-5614;  FRL-4655-3] 

40CFRPart52 

Approval  and  Promulgation  of 
Implementation  Plana  Roiida: 

Approval  of  Revtaiona  to  the  Volatile 
Organic  Compound  (VOC)  Regulationa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  approves  revisions  to  the 
Florida  State  Implementation  Plan  (SIP) 
to  include  the  VCXl  Capture  Efficiency 
Test  Procedures  rule  to  the  Florida 
Administrative  Code,  Chapter  17-2. 
'These  revisions  were  submitted  to  EPA 
on  January  15, 1992,  in  response  to  the 
May  1988  SIP  call  for  areas  in  Florida 
which  were  not  achieving  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  and  in  response  to 
the  section  182(a)(2)(A)  of  the  Qean  Air 
Act  requirement  for  States  to  correct 
their  Reasonably  Available  Control 
Technology  (RACT)  rules.  The  revisions 
approved  today  correct  the  remaining 
deficiencies  identified  by  EPA  in 
Florida's  VOC  SIP,  including  all  the 
submittals  required  vmder  section 
182(a)(2)(A)  of  the  Act.  Details  regarding 


each  revision  being  approved  are 
discussed  in  the  Supplementary 
Information  section  of  this  document. 
EFFECTIVE  DATE:  This  action  will  be 
effective  September  13, 1993  imless 
notice  is  received  by  August  12. 1993 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  material 
submitted  by  t^  State  of  Florida  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 

Environmental  Protection  Agency, 

Public  Information  Reference  Unit, 
Attn:  Jerry  Kurtzweg,  ANR  443, 401  M 
Street,  SW.,  Washington  DC  20460 
Region  IV  Air  Programs  Branch, 
^vironmental  Protection  Agency, 

345  Courtland  Street,  Atlanta.  Georgia 
30365 

Air  Resources  Management  Division, 
Florida  Department  of  Environmental 
Regulation,  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road. 
Tallahassee,  Florida  32399-2400 
FOR  FURTHER  INFORMATION  CONTACT. 
Leonardo  Ceron  of  the  EPA  Region  IV, 

Air  Programs  Branch  at  404-347-2864 
and  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  On  May 
26, 1988,  EPA  notified  the  Governor  of 
Florida  that  areas  of  the  State  had  failed 
to  attain,  the  NAAQS  for  ozone.  Since 
the  EPA  approved  attainment  date  of 
December  31, 1987,  had  passed,  the 
Florida  SIP  was  declared  substantially 
inadequate  to  achieve  the  NAAQS  for 
ozone.  EPA  requested  that  Florida 
respond  to  the  SIP  call  in  two  phases. 

The  Phase  I  response  was  due 
approximately  one  year  following 
issuance  of  the  SIP  call.  A  Phase  II 
response  would  have  been  due  at  a  date 
specified  following  issuance  of  final 
^A  policy  program  requirements  for 
ozone  and  CO  non-attainment  areas. 
However,  the  requirements  and 
schedule  for  the  Phase  n  SIP  call  are 
now  provided  in  the  Clean  Air  Act  as 
amended  in  1990.  On  June  15, 1989, 
August  24, 1990,  and  October  24, 1991, 
the  Florida  Environmental  Regulation 
Commission  approved  the  revisions  to 
the  Florida  VOC  regulations.  The 
Florida  Department  of  Environmental 
Regulation  submitted  these  revisions  of 
the  Florida  VOC  regulation  to  EPA  on 
August  16, 1989,  August  27, 1990,  and 
January  15, 1992.  Florida  requested  that 
the  revisions  be  adopted  as  part  of  the 
federally  approved  SIP.  EPA  approved 
the  revisions  submitted  on  August  16, 
1989,  and  August  27. 1990,  in  an 
October  17, 1991,  Federal  Register 
notice  (see  56  FR  51982).  With  this  SIP 
revision  the  State  of  Florida  has  fulfilled 
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the  phase  II  of  the  VOC  regulations 
deficiencies  stated  above.  EPA  is 
therefore  deleting  40  CFR  52.531  in  its 
entirety.  EPA  is  today  approving  the 
following  revisions: 

I.  In  Section  17-2.100,  Definitions: 
"Building  Enclosure,”  "Capture,” 
"Capture  Efficiency,”  "Control  Device,” 
"Control  System,”  "Destruction  or 
Removal  Efficiency,”  "Gas/Gas 
Method,”  “Hood,”  “Liquid/Gas 
Method.”  “Overall  Emission  Reduction 
Efficiency,”  “Permanent  Total 
Enclosure,”  "Removal  Efficiency,” 
“Temporary  Total  Enclosure,”  which 
define  terms  used  in  capture  efficiency 
testing.  Revised  definitions  are  "Capture 
System,”  “Carbon  Absorption  System,” 
and  “Volatile  Organic  Compound 
(VOC),”  all  of  which  are  consistent  with 
current  Agency  policy. 

n.  Section  17-2.650,  VOC  RACT  Rule, 
Emission  limiting  standards  for  surface 
coating  operations  has  been  amended  to 
require  compliance  calculations  for 
sources  complying  on  a  basis  other  than 
low  solvent  technology  to  be  measured 
in  vmits  of  pounds  VOC/gallon  of  solids 
as  applied. 

in.  Section  17-2.700  (6)(c)  7. 

Stationary  Point  Source  Emission  Test 
Procedures,  adoption  of  the  April  16. 
1990,  EPA  established  capture 
efficiency  testing  methods  for  sources  of 

vex:. 

This  SIP  revision  is  being  approved 
because  it  meets  the  requirements  set 
forth  in  the  Clean  Air  Act  as  amended 
in  1990  and  complies  with  the  April  16. 
1990,  EPA’s  technical  guidance 
memorandum  dated  Guidelines  For 
Developing  A  State  Protocol  For  The 
Measurement  Of  Capture  Efficiency 
(CE). 

Based  on  the  instructions  from  the 
1992  United  States  executive 
administration.  Federal  regulations  are 
being  reviewed  to  minimize  their  cost  to 
industry.  In  response  to  this  executive 
instruction  EPA's  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS)  is 
currently  rmdertaking  a  study  to 
develop  and  review  possible 
alternatives  to  the  recommended  gas-gas 
and  liquid-gas  method  which  specifies  a 
temporary  total  enclosure  (TTE)  to 
measure  CE.  The  results  will  provide  a 
comparative  evaluation  of  the  cost 
effective  alternatives  to  measure  CE 
with  the  TTE  method.  On  April  6, 1992, 
EPA  Region  IV  notified  affected  States 
that  the  requirement  to  adopt  CE 
methods  would  be  postponed  until 
completion  of  the  study.  However,  any 
CE  test  method  propos^  by  the  State 
can  be  approved  if  it  complies  with 
current  CE  test  method  regulations.  On 
April  6, 1992,  FDER  requested  that  this 


CE  test  method  be  approved  into  the 
SIP. 

Final  Action 

EPA  is  today  approving  the  revisions 
to  the  Florida  Volatile  O^anic 
Compound  air  quality  regulations  listed 
above.  All  of  the  revisions  being 
approved  are  consistent  with  Agency 
policy. 

On  November  15. 1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted. 
Public  Law  101-549, 104  Stat.  2399, 
codified  at  42  U.S.C  7401-767lq.  In  the 
amended  Act,  Congress  codified  the 
requirement  that  States  with  areas 
classified  as  marginal  or  above  revise 
their  SIPs  for  these  classified  ozone 
nonattainment  areas  so  that  the  SIPs 
conform  with  EPA's  preamendment 
guidance.^ 

Section  182(a)(2)(A)  established  a 
deadline  of  May  15, 1991,  for  submittal 
of  these  RACT  “fix-ups”,  the  CE  test 
method  was  one  of  those  RACT  “fix¬ 
ups.”  However,  based  on  the  March  20, 
1992,  memorandum  from  the  Director  of 
OAQPS,  this  deadline  has  been 
extended  for  the  CE  test  method  to  all 
States  which  have  not  submitted  the  CE 
test  method  regulations  until  the  results 
of  the  current  CE  test  method 
measurement  cost  comparison  study 
have  been  determined. 

This  action  is  being  taken  without 
prior  proposal  because  the  changes  are 
noncon'iToversial  and  EPA  anticipates 
no  significant  comments  on  them.  The 
public  should  be  advised  that  this 
action  will  be  effective  60  days  fi'om 
date  of  this  Federal  Register  notice. 
However,  if  notice  is  received  within  60 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
the  final  action  and  another  will  begin 
a  new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 
a  comment  period. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 


'  Among  other  things,  the  preamaidment 
guidance  consists  of  &e  Post-87  policy,  52  FR 
45044  (Nov.  24, 1987);  die  Bluebook.  “Issues 
Relating  to  VOC  Regulation  Cut  points,  Defldendes 
and  Deviations,  Clarification  to  Appendix  D  of 
November  24, 1987  Federal  RagMer  Notice”  (of 
which  notice  of  availability  was  published  in  the 
Federal  Ragietar  on  May  25, 1988);  and  the  existing 
CTGs. 


businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  imder  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  emd  3  SIP  revisions  (54  FR  2222) 
firom  the  requirements  of  section  3  of 
Executive  Order  12291  for  two  years. 

EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  0MB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA’s  request. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  ^  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  13, 1993.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  the  final  rule  does  not 
affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2) ) 
Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons.  Incorporation 
by  reference.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
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Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  refarence  of  the 
State  Implementation  Plan  (SIP)  for  the  State 
of  FlorifU  wee  approved  by  the  Director  of 
the  Federal  RegUrter  on  July  1, 1982. 

Dated;  April  13, 1993. 

PatridiM.  Tobin, 

Acting  Hegional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regiilations,  is  amended  as 
follows: 

PART52-{AMEN0ED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  K— Florkta 

2.  Section  52.520  is  amended  by 
adding  paragraph  (c)(76)  to  read  as 
follows; 

152.520  Identification  of  plan. 
***** 

(c)*  •  • 

(76)  The  Florida  Department  of 
Environmental  Regulation  submitted 
revisions  to  chapter  17-2  of  the  Florida 
Administrative  Code  which  were 
submitted  on  January  14, 1992.  These 
revisions  incorporate  Capture  Efficiency 
Test  Procedures  for  Volatile  Organic 
Compound  sources  into  the  Florida 
Administrative  Code. 

(i)  Incorporation  by  reference. 

(A)  Florida  Administrative  Code 
(FAC)  17-2.100  (32),  (37),  (38),  (39), 

(40),  (60),  (61),  (68),  (95),  (101),  (117), 
(155),  (163),  (180),  (218),  (237),  effective 
December  31, 1991. 

(B)  FAC  17-2.650(l)(f)  Introductory 
paragraph,  1.,  2.,  3.,  4.,  5.,  6.,  7.,  12.,  14., 
15.,  and  16.,  elective  December  31, 
1991. 

(C)  FAC  17-2.700(6)(c)7,  effective 
December  31, 1991. 

(D)  FAC  17-2.700(7),  effective 
December  31, 1991. 

(ii)  Other  material — ^NONE. 

3.  Section  52.531  is  removed. 

[FR  Doc  93-16363  Filed  7-12-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  921107-3068;  ID.  070793A] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


ACTION:  Closure. 


SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  in  Statistical  Area  62 
in  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  to  prevent  exceeding  the 
third  quarterly  allowance  of  the  total 
allowable  catch  (TAC)  for  pollock  in 
this  area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t),  July  7, 1993,  through  12 
noon,  A.l.t.,  Octobw  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Loefflad,  Resource  Management 
Specialist,  Fisheries  Management . 
Division,  NMFS,  (907)  586-7228. 

SUPPLEMENTARY  MFORMATiON:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Coimcil  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

The  third  quarterly  allowance  of 
pollock  TAC  in  Statistical  Area  62  is 
4,420  metric  tons  (mt),  determined  in 
accordance  with  §672.20(a)(2)(iv). 

The  Director  of  the  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§  672.20(c)(2)(ii),  that  the  1993  third 
quarterly  allowance  of  pollock  TAC  in 
Statistic^  Area  62  will  soon  be  reached. 
The  Regional  Director  established  a 
directed  fishing  allowance  of  3,920  mt, 
and  has  set  aside  the  remaining  500  mt 
as  bycatch  to  support  other  anticipated 
groundfish  fisheries.  The  Regional 
Director  has  determined  that  the 
directed  fishing  allowance  has  been 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  62,  efiective  from  12 
noon  A.l.t.,  July  7, 1993,  through  12 
noon,  A.l.t.,  October  1, 1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Qassification 

This  action  is  taken  under  50  CFR 
672.20,  and  is  in  compliance  with  E.O. 
12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 


Dated:  July  7, 1993. 

David  S.  Creatiii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

(FR  Doc  93-16473  Filed  7-7-93;  3:09  pm) 
BHxiNQ  cooe  asto-as-M 


50  CFR  Part  675 

[Docket  No.  930487-3161;  LD.  040593A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule;  revision  to  Final 
1993  Initial  Specifications  of 
Groundfish. 

SUMMARY:  NMFS  annotmces  the 
approval  of  Amendment  28  to  the 
Fishery  Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Management  area 
(BSAI),  which  establishes  three  new 
management  districts  in  the  Aleutian 
Islands  subarea  (AI),  amends  the  Final 
1993  Initial  Specifications  of 
Groundfish  and  Prohibited  Species 
Catch  Allowances  for  the  BSAI  (1993 
Specifications),  and  implements 
amendments  to  clarify  existing 
regulations.  These  actions  are  necessary 
for  conservation  and  management  of  the 
BSAI  groundfish  fisheries.  They  are 
intended  to  further  the  goals  and 
objectives  contained  in  the  FMP. 
EFFECTIVE  DATE:  August  11, 1993. 
ADDRESSES:  The  final  rule  was  analyzed 
as  part  of  the  environmental 
assessment/regulatory  impact  review 
(EA/RIR)  prepared  for  Amendment  28. 
Individual  copies  of  Amendment  28  and 
the  EA/RIR  may  be  obtained  from  the 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage, 
Alaska  99510  (telephone  907-271- 
2809). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  A.  Gharrett,  Fisheries 
Management  Biologist,  Alaska  Region, 
NMFS,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  domestic  groimdfish  fisheries  in 
the  exclusive  economic  zone  (EEZ)  of 
the  BSAI  are  managed  by  the  Secretary 
of  Commerce  (Secretary)  in  accordance 
with  the  FMP.  The  FMP  was  prepared 
by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  and  is  implemented  by 
regulations  governing  the  U.S.  fishery  at 
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50  CFR  part  675.  General  regulations 
that  also  pertain  to  the  U.S.  fishery 
appear  at  50  CFR  part  620. 

Amendment  28  to  the  FMP  was 
approved  by  the  Secretary  on  June  24. 
1993.  under  section  304(b)  of  the 
Magnuson  Act.  This  amendment 
establishes  three  new  management 
districts  in  the  AI  for  the  purpose  of 
apportioning  total  allowable  catch 
(TAG)  of  groundfish,  thereby  improving 
TAG  management,  dispersing  fishing 
effort,  and  minimizing  the  potential  for 
undesirable  effects  of  concentrated 
fishing  effort.  A  notice  of  availability 
was  published  in  the  Federal  Register 
on  April  12, 1993  (58  FR 19087),  and 
invited  comments  on  the  amendment 
through  June  7. 1993.  No  written 
comments  were  received. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  April  23, 1993  (58 
FR  21695),  that  would  (1)  establish 
statistical  reporting  areas  corresponding 
to  the  three  new  AI  districts  tmder 
authority  provided  by  Amendment  28  to 
the  FMP,  (2)  amend  the  1993 
Specifications  (58  FR  8703,  February  17, 
1993),  and  (3)  clarify  existing 
regulations.  The  preamble  to  the 
proposed  rule  provides  background 
information  and  presents  a  full 
description  of,  and  the  need  and 


justification  for,  each  proposed  action. 
This  rule  contains  a  collection-of- 
information  requirement  under  the 
Paperwork  Reduction  Act  already 
authorized  imder  OMB  0648-0213,  and 
has  only  minor  effects  on  check-in 
reporting  for  at-sea  processor  vessel 
operators  who  elect  to  operate  in  the 
new  districts.  Public  comment  on  the 
proposed  nile  was  invited  through  June 
4, 1993.  One  letter  supporting  the 
proposed  action  was  received  during  the 
comment  period  and  is  responded  to 
below  in  the  "Response  to  Comments’* 
section.  Upon  reviewing  the  reasons  for, 
and  the  comments  on,  this  action, 

NMFS  has  determined  that  this  rule  is 
necessary  for  conservation  and 
management  and  has  approved  it.  The 
final  rule  implements  the  following 
three  management  measures. 

1.  Establishment  of  the  Eastern,  Centra], 
and  Western  Districts  of  the  Aleutian 
Islands  Subarea 

The  final  rule  establishes  three 
statistical  reporting  areas  within  the  AI 
that  coincide  with  the  new  FMP 
districts:  the  Eastern,  Central,  and 
Western  Aleutian  Districts.  The 
boimdary  between  the  Eastern  and 
Central  Districts  is  at  177‘’W.  longitude, 
and  between  the  Central  and  Western 


Districts  is  at  177'*E.  longitude.  These 
districts  are  described  in  definitions  at 
§675.2. 

2.  Revision  of  Final  1993  Initial 
Specifications  for  Atka  Mackerel 

Under  the  authority  of  regulations 
implementing  Amendment  28,  the  1993 
Specifications  for  Atka  mackerel  (Table 
1,  Amended)  are  amended  to  facilitate  a 
potential  increase  in  the  amoimt  of  Atka 
mackerel  TAG  available  for  harvest 
during  1993.  The  1993  acceptable 
biological  catch  (ABC)  and  TAC  for  Atka 
mackerel  previously  specified  for  the 
BSAI  at  58  FR  8703  is  divided  among 
the  new  AI  districts  and  the  Bering  ^a 
subarea  (BS)  in  accordance  with  the 
distribution  of  Atka  mackerel  fixim  the 
1991  stock  assessment  survey.  Any  TAC 
increase  for  a  district  or  districts, 
anticipated  to  be  recommended  by  the 
Coimcil  during  1993,  may  be 
accomplished  inseason  by  apportioning 
amoimts  from  the  non-specific 
operational  reserve  to  Atka  mackerel 
under  regulations  at  §  675.20(a)(3). 

Table  1,  Amended.  Final  1993 
Acceptable  Biological  Catch  (ABC), 
Total  Allowable  Catch  (TAC),  Initial 
TAC  (ITAC),  and  ITAC  Apportionments 
of  Groundfish  in  the  Bering  Sea  and 
Aleutian  Islands  Area  (1)  (2). 


Species 


ABC 


TAC 


Initial  TAC  (ITAC)«DAP 
(3)(4) 


Atka  mackerel: 

Eastern  AI  District/BS  .  12,881  3,520  2,992 

Central  AI  District .  52,695  14,400  12,240 

Western  AI  District . . .  51,524  14,080  11,968 


3.  Technical  Amendments  to  Existing 
Regulations 

The  final  rule  deletes  Statistical  area 
540,  adds  Statistical  areas  541, 542,  and 
543  to  implement  the  three  new  AI 
management  districts  established  under 
this  rule,  and  adds  references  to  the  new 
districts  as  appropriate.  Other 
amendments  are  incorporated  to  clarify 
or  correct  existing  regulations:  (1)  To 
conform  with  the  current  format  used  by 
the  Office  of  the  Federal  Register;  (2)  to 
clarify  that  the  Bogoslof  District  is  a 
district  within  the  BS  subarea;  (3)  to 
remove  an  obsolete  map  of  the  BSAI  and 
correct  figure  references  accordingly; 
and  (4)  to  facilitate  future  additions  of 
districts  numbered  between  500  and 
539. 


Specific  Changes  From  the  Proposed 
Rule  in  the  Final  Rule 

This  rule  divides  the  1993  ABC  and 
TAC  specified  for  Atka  mackerel  into 
three  separate  apportionments  for  the 
Eastern  Aleutian  District  and  the  BS, 
Central  Aleutian  District,  and  We.stem 
Aleutian  District,  according  to  the 
distribution  of  Atka  mackerel  biomass 
in  those  areas  found  in  the  1991  stock 
assessment  survey.  The  proposed  rule  at 
58  FR  21695  based  the  amounts  of  Atka 
mackerel  for  distribution  to  the  Eastern 
AI/BS,  Central  AI.  and  Western  A! 
Districts  on:  10.8  percent;  44.7  percent; 
and  44.5  percent,  respectively.  For 
clarity  and  ease  of  calculation,  this  final 
rule  revises  Table  1  to  reflect  amounts 
of  Atka  mackerel  ABC  and  TAC  in  the 
new  districts  based  on  the  percent  of 
biomass  distribution  rounded  to  the 


nearest  whole  number:  11  percent;  45 
percent;  and  44  percent,  respectively. 

Response  to  Comments 

One  letter  of  comment  was  received 
during  the  comment  period.  This 
comment  is  summarized  and  responded 
to  below: 

Comment  1 :  Division  of  the  AI 
subarea  is  necessary  to  improve 
management,  disperse  fishing  effort,  and 
minimize  the  potential  for  undesirable 
effects  of  concentrated  fishing  effort. 
Industry  will  benefit  from  a  potential 
TAC  increase  for  Atka  mackerel  because 
it  will  provide  an  alternative  fishery  to 
other  overcapitalized,  highly 
competitive  fisheries. 

Response:  NMFS  concvirs  and  • 
approves  this  rule. 
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Claasi6catum 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that 
Amendment  28  is  necessary  for  the 
conservation  and  management  of 
groundfish  fisheries  in  &e  BSAI  and 
&at  it  is  consistent  with  the  Magnuson 
Act  and  other  applicable  laws. 

NMFS  prepared  an  EA  for 
Amendment  28  and  the  Assistant 
Administrator  concluded  that  there  will 
be  no  significant  impact  on  the  human 
environment  as  a  resiilt  of  this  rule.  A 
coy  of  the  EA  may  be  obtained  (see 
ADDRESSES). 

The  Assistant  Administrator 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  \mder  E.0. 12291.  This 
determination  is  based  on  the  EA/RIR 
prepared  by  NMFS.  A  copy  of  the  EA/ 
RIR  may  be  obtained  (see  ADDRESSES). 

The  General  Coimsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared.  This  determination  is  based 
on  the  EA/RIR  prepared  by  NMFS.  This 
rule  creates  new  management  districts, 
a  management  tool  the  Council  may 
subsequently  use  to  geographically 
apportion  TACs,  but  would  not  directly 
alter  apportionments  of  groimdfish,  or 
change  participation  in  groimdfish 
fisheries.  Additional  discussion  is 
contained  in  the  EA/RIR,  a  copy  of 
which  may  be  obtained  (see  ADDRESSES). 

This  rule  contains  a  collection-of- 
information  already  authorized  by  OMB 
0648-0213  requirement  for  purposes  of 
the  Paperwork  Reduction  Act. 

NMFS  determined  that  this  rule  will 
be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  Alaska.  This 
determination  was  submitted  for  review 
by  the  responsible  State  agency  under 
section  307  of  the  Coastal  Zone 
Management  Act.  The  State  agency  did 
not  comment  within  the  statutory  time 
period,  and,  therefore,  consistency  is 
automatically  inferred. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 

Informal  consultations  pursuant  to 
section  7  of  the  Endanger^  Species  Act 
(ESA)  were  concluded  for  Amendment 
28  by  NMFS  for  the  Steller  sea  lion. 
Snake  River  spring/summer  and  Call 
Chinook  salmon,  and  Snake  River 
sockeye  salmon,  and  by  the  U.S.  Fish 


and  Wildlife  Service  for  the  short-tailed 
albatross,  spectacled  eider,  and  other 
seabirds  which  are  proposed  or 
candidates  for  listing  under  the  ESA. 
Referenced  consultations  were 
concluded  for  Amendment  28  as 
follows:  for  the  Steller  sea  lion  on 
March  30, 1993;  for  listed  species  of 
salmon  on  June  7, 1993;  and  for  seabirds 
on  April  14, 1993.  The  informal 
consultations  concluded  that  adoption 
of  this  rule  will  not  affect  endangered, 
threatened,  proposed  or  candidate 
species  or  their  habitat  under 
jurisdiction  of  NMFS  or  the  U.S.  Fish 
and  Wildlife  Service,  in  a  manner  or  to 
an  extent  not  already  considered  in 
prior  consultations.  Therefore,  further 
consultation  under  section  7  of  the  ESA 
is  not  required. 

The  R^ional  Director  has  determined 
that  fishing  activities  conducted  under 
this  rule  will  have  no  adverse  impacts 
on  marine  mammals. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  7, 1993. 

Gary  Matlock, 

Acting  Assistant  A  dministrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  675  is  amended 
as  follows: 

PART  657-<iROUNDFtSH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

1.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  In  §  675.2,  the  definitions  of 
"Bycatch  limitation  zone  1",  "Bycatch 
limitation  zone  2",  and  “Bycatch 
limitation  zone  2H"  are  amended  by 
removing  the  words  "Figure  5"  and 
adding  in  their  place  the  words  "Figure 
2"  and  adding  in  their  place  the  words 
"Figure  1";  the  definition  of  "Length 
overall"  is  amended  by  removing  the 
words  "Figure  1"  and  adding  in  their 
place  the  words  "Figure  2";  in  the 
definition  of  "Pelagic  trawl”  paragraph 
(1)  is  amended  by  removing  the  words 
"Figure  4"  and  adding  in  their  place  the 
woMs  "Figure  3";  in  the  definition  of 
"Pelagic  trawl"  paragraph  (2)  is 
amended  by  removing  ffie  words 
"Figure  5”  and  adding  in  their  place  the 
words  "Figure  4”;  the  definitions  of 
"Bering  Sea  and  Aleutian  Islands 
management  area",  and  "Fishery"  are 
ravish;  and  the  definition  of 
"Statistical  Area"  is  amended  by 
redesignating  paragraphs  (a)  through  0) 
as  paragrapl^  (1)  through  (12),  revising 


the  introductory  text  and  newly 
designated  paragraph  (12),  and  adding 
paragraphs  (13)  and  (14)  to  read  as 
follows: 

1675.2  Definitione 
•  •  •  •  • 

Bering  Sea  and  Aleutian  Islands 
management  area  means  the  exclusive 
economic  zone  (EEZ)  in  the  Bering  Sea, 
and  that  portion  of  the  EEZ  in  the  North 
Pacific  Ocean  that  is  adjacent  to  the 
Aleutian  Islands  and  west  of  170°00'  W. 
longitude. 

(1)  The  Bering  Sea  subarea  means  that 
portion  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  exclusive  of 
the  Aleutian  Islands  subarea. 

(1)  The  Bogoslof  District  of  the  Bering 
Sea  subarea  means  Statistical  area  518 
as  defined  in  this  section. 

(ii)  [Reserved] 

(2)  The  Aleutian  Islands  subarea 
means  that  portion  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
south  of  55°  N.  latitude  and  west  of  170° 
W.  longitude. 

(i)  The  Eastern  Aleutian  District 
means  Statistical  area  541  as  defined  in 
this  section. 

(11)  The  Central  Aleutian  District 
means  Statistical  area  542  as  defined  in 
this  section. 

(iii)  The  Western  Aleutian  District 
means  Statistical  area  543  as  defined  in 
this  section. 

***** 

Fishery,  for  the  purposes  of  this  part, 
means  all  fishing  for  groundfish  that  is 
conducted  in  the  Bering  Sea  and 
Aleutian  Islands  management  area  and 
adjacent  territorial  waters. 
***** 

Statistical  area  means  any  one  of  the 
14  geographical  units  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
defined  as  follows  (Figure  1): 

***** 

(12)  Statistical  area  541  south  of  55° 
N.  latitude  and  between  170°00'  W. 
longitude  and  177°00' W.  longitude. 

(13)  Statistical  area  542 — south  of  55° 
N.  latitude  and  between  177°00'  W. 
longitude  and  177°00'E.  longitude. 

(14)  Statistical  area  543 — south  of  55° 
N.  latitude  and  west  of  177°0(T  E. 
longitude. 

***** 

3.  In  §  675.20,  paragraph  (j)(l)  is 
amended  by  revising  the  firk  sentence, 
end  paragraph  (j)(4)  is  revised  to  read  as 
follows: 

{675.20  Qaneral  limitations. 
***** 

(j)  *  *  * 

(1)  For  purposes  of  this  paragraph  (j), 
only  one  primary  product  per  fish,  other 
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than  roe,  may  be  used  to  calculate  the 
round-weight  equivalent.  *  *  * 

***** 

(4)  Fishing  trip.  For  purposes  of  this 
paragraph  (j),  a  vessel  is  engaged  in  a 
fishing  trip  when  commencing  or 
resuming  the  harvesting,  receiving,  or 
processing  of  pollock  until  the  transfer 
or  offloading  of  any  pollock  or  pollock 
product  or  until  the  vessel  leaves  the 
subarea  or  district  where  fishing  activity 
commenced,  whichever  comes  first. 
***** 

4.  In  §  675.24,  the  section  heading  is 
revised,  the  introductory  text  of  the 
section  is  removed,  and  paragraphs 
(c)(l)(i).  (c)(l)(ii),  (d)(1).  (d)(2).  and  the 
introductory  text  of  paragraph  (f)(1)  are 
revised  to  read  as  follows: 

f  675.24  Gear  limitations. 
***** 

(0*  *  * 

(D*  *  * 

(i)  In  the  Bering  Sea  subarea,  hook- 
and-line  and  pot  gear  may  be  used  to 
take  up  to  50  percent  of  each  TAG  for 
sablefish;  trawl  gear  may  be  used  to  take 
up  to  50  percent  of  each  TAG  for 
sablefish. 

(ii)  In  the  Aleutian  Islands  subarea, 
hook-and-line  and  pot  gear  may  be  used 


to  take  up  to  75  percent  of  each  TAG  for 
sablefish;  trawl  gear  may  be  used  to  take 
up  to  25  percent  of  each  TAG  for 
sablefish. 

***** 

(d)  *  *  *  (1)  When  the  Regional 
Director  determines  that  the  share  of 
each  sablefish  TAG  assigned  to  any  type 
of  gear  for  any  year  and  any  subarra  or 
district  imder  paragraph  (c)  of  this 
section  may  be  taken  Mfore  the  end  of 
that  year,  NMFS,  in  order  to  provide 
adequate  bycatch  amounts  to  ensure 
continued  groundfish  fishing  activity  by 
that  gear  group,  will,  by  publication  in 
the  Federal  Register,  prohibit  directed 
fishing  for  sablefish  by  persons  using 
that  type  of  gear  in  that  subarea  or 
district  for  the  remainder  of  the  year. 

(2)  When  the  Regional  Director 
determines  that  the  share  of  each 
sablefish  TAG  assigned  to  any  type  of 
gear  for  any  year  and  any  subarea  or 
district  under  paragraph  (c)  of  this 
section  is  or  will  be  reached.  NMFS 
will,  byjpublication  in  the  Federal 
Register,  require  that  sablefish  be 
treated  as  a  prohibited  species  by 
persons  using  that  type  of  gear  in  that 
subarea  or  district  for  the  remainder  of 
that  year. 

***** 


(f)*  *  * 

(1)  Bering  Sea  subarea. 

•  •  •  *  • 

H675.2, 675.20,  and  675.27  [Amandad] 

5.  In  addition  to  the  amendments  set 
forth  above,  in  50  GFR  part  675  remove 
the  work  “subarea”  and  add,  in  its 
place,  the  words  “subarea  or  district"  in 
the  following  places: 

a.  Section  675.2,  in  the  definition  of 
“Gommunity  Development  Quota 
Reserve  (GDQ  reserve)”; 

b.  Section  675.20(a)(2)(ii),  (a)(2)(iii), 
(a)(3)(ii)  [2  times],  (a)(3)(iii),  and  (a)(8) 

[3  times);  and 

c.  Section  675.27(b)(l)(ii)  and  (c)(1). 
{675.22  [Amended] 

6.  In  §  675.22,  paragraph  (a)  is 
amended  by  removing  the  words  “figure 
1”  and  adding  in  their  place  the  wo^s 
“figure  1”. 

7.  Figure  1  of  the  part  is  removed; 
Figures  2  through  5  of  the  part  are 
redesignated  Figures  1  through  4  of  the 
part;  and  newly  designated  Figure  1  is 
revised  to  read  as  follows: 

BIUJNO  COOe  3S10^2-«l 


Alaska 
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Zone  1  =511+512+516; 
Zone  2  =  513+517+521;  and 
Zone  2H  =  517. 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
aiie  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFR  Part  78 
[Docket  No.  9S-022-1] 

Brucellosis  Ring  Test 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  pertaining  to  brucellosis 
ring  tests  in  Class  Free  States  or  areas. 
Currently,  Class  Free  States  or  areas 
must  conduct  brucellosis  ring  tests  at 
least  four  times  per  year  at 
approximately  90-day  intervals  and 
ensure  that  every  commercial  dairy  herd 
is  included  in  at  least  three  of  the  four 
tests.  We  are  proposing  to  require 
instead  that  Class  Free  States  or  areas 
conduct  as  many  brucellosis  ring  tests 
per  year  as  are  necessary  to  ensure  that 
every  commercial  dairy  herd  is  tested  at 
least  twice  per  year  at  approximately  6- 
month  intervals.  We  beUeve  that  the 
current  requirement  is  no  longer 
necessary  to  ensure  adequate  brucellosis 
surveillance  in  Class  Free  States  or 
areas,  and  that  the  proposed  amendment 
would  reduce  testing  req\iirements 
without  increasing  the  risk  of  the 
interstate  spread  of  brucellosis. 

OATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
August  12,  i393. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building.  6505  Belcrest  Road, 
HyattsviUe,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
022-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 


encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
M.J.  Gilsdorf,  National  Brucellosis 
Epidemiologist,  Cattle  Diseases  and 
Surveillance  Staff,  VS.  APHIS,  USDA. 
room  731,  Federal  Building,  6505 
Belcrest  Road,  HyattsviUe,  MD  20782, 
(301)  436-4918. 

SUPPLEMENTARY  INFORMATION: 
Background 

BruceUosis  is  an  infectioxis  disease  of 
animals  and  humans;  in  its  principal 
animal  hosts,  it  is  characterized  by 
abortion  and  impaired  fertility.  Federal 
and  State  animal  health  officials  are 
working  cooperatively  to  eradicate 
brucellosis  from  domestic  livestock  and 
bison.  To  help  prevent  the  spread  of  the 
disease,  the  regulations  in  9  CFR  part  78 
(referred  to  below  as  the  regulations) 
govern  the  interstate  movement  of 
cattle,  bison,  and  swine. 

The  regulations  set  forth  terms  used  to 
classify  States  or  areas  according  to 
levels  of  the  eradication  process.  Under 
the  regulations.  States  or  areas  can  be 
classified  as  Class  Free  (meaning  there 
are  no  cattle  herds  imder  quarantine  for 
brucellosis  and  there  is  no  known 
imcontroUed  fod  of  brucellosis  in  any 
other  species  of  domestic  livestock). 
Class  A,  Class  B,  or  Class  C  Section  78.1 
ouUines  the  procedures  States  or  areas 
must  follow  to  attain  and  maintain  each 
level. 

The  regulations  ourently  require, 
among  offier  things,  that  aU  States  or 
areas  that  are  Class  Free  conduct 
bruceUosis  ring  tests  (BRT)  at  least  four 
times  per  year  at  approximately  90-day 
intervals.  The  BRT  is  a  diagnostic  test 
conducted  on  composite  milk  or  cream 
samples  fiom  dairy  herds.  The  samples 
are  coUected  from  milk  receiving 
stations,  dairy  processing  plants,  or 
individual  dairy  farms. 

For  several  reasons,  including  the  fact 
that  many  small  dairy  herds  are  not  in 
production  year-round,  the  States 
cannot  always  ensure  that  aU 
commercial  herds  are  included  in  each 
of  the  four  quarterly  tests.  In  many 
cases,  by  the  time  animal  health  officials 
become  aware  that  a  particular  herd  was 
not  included  in  the  most  recent  BRT, 
the  next  test  is  about  to  take  place. 
Because  we  recognize  the  difficulties 
involved  in  this  process  and  because  it 
would  be  impra(^cal  to  require  the 


States  or  areas  to  conduct  an  individual 
BRT  on  a  missed  herd  when  the  next 
test  is  about  to  occur,  the  regulations  do 
not  require  the  States  or  areas  to  include 
all  commercial  dairy  herds  in  each  of 
the  quarterly  tests.  However,  the  Class 
Free  States  or  areas  must  ensure  that 
every  herd  that  produces  milk  for  sale 
is  included  in  at  least  three  tests  per 
year.  The  States  or  areas  may  conduct 
more  BRTs  per  year  if  necessary  to 
ensure  that  this  occurs. 

Because  the  BRT  is  a  highly  sensitive 
test  that  detects  an  animal’s  immime 
response  to  brucellosis,  it  produces 
positive  readings  for  cattle  that  are 
infected  with  brucellosis  as  well  as 
cattle  that  have  been  vaccinated  against 
the  disease.  As  a  result,  animal  health 
officials  in  Class  Free  States  or  areas 
with  large  numbers  of  commercial  dairy 
herds  must  spend  a  significant  amount 
of  time  and  resources  investigating 
“false  positives.” 

For  this  reason,  the  United  States 
Animal  Health  Association  has 
petitioned  the  Department  to  reduce  the 
minimum  aimual  BRT  requirement  for 
Class  Free  States  or  areas  to  two, 
conducted  at  6-month  intervals.  Upon 
review  of  this  request,  we  agree  that  two 
tests  per  year,  conducted  at 
approximately  6-month  intervals,  of 
every  commercial  dairy  herd  in  a  Class 
Fine  State  or  area  would  allow  an 
acceptable  level  of  disease  surveillance 
to  be  maintained.  With  only  12  U.S. 
dairy  herds  known  to  be  infected  with 
brucellosis  as  of  March  1993,  we  believe 
the  degree  of  risk  of  reinfection  in  dairy 
herds  in  Class  Free  States  or  areas  to  be 
minimal  at  this  time.  Moreover,  we 
believe  any  infection  that  might  occur 
could  be  adequately  detected  and 
controlled  in  the  proposed  6-month 
timefirames. 

Therefore,  we  are  proposing  to  amend 
9  CFR  part  78  to  remove  the 
reqiiirements  for  Class  Free  States  or 
areas  to  conduct  BRT’s  at  least  four 
times  per  year  at  approximately  90-day 
intervals  and  ensure  that  every 
commercial  dairy  herd  is  included  in  at 
least  three  of  the  four  tests.  Instead,  we 
are  proposing  to  require  Class  Free 
States  or  areas  to  conduct  as  many 
BRTs  per  year  as  are  necessary  to 
ensure  that  every  commercial  dairy  herd 
is  tested  at  least  twice  per  year  at 
approximately  6-month  intervals.  It  is 
feasible  that  some  Class  Free  States  or 
areas  would  need  to  conduct  only  two 
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BRT’s  per  year.  We  believe  this  change 
would  ease  the  burden  on  State  animal 
health  officials  of  investigating  false 
positive  BRT  results  without  negatively 
affecting  the  continued  progress  of 
Federal  and  State  brucellosis 
eradication  efforts. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  “major  rule.”  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign* 
based  enterprises  in  domestic  or  export 
markets. 

Only  State  and  Federal  animal  health 
agencies  would  be  affected  by  this 
proposed  rule;  it  would  have  no  effect 
on  ffie  private  sector.  Animal  health 
officials  wo\Ud  need  to  collect  and  test 
milk  samples  at  least  twice  per  year 
instead  of  at  least  four  times  per  year. 
These  agencies  do  not  charge  for 
collecting  and  testing  the  samples. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 


recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  78,  Subpart 
A,  would  be  amended  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l,  114g. 

115, 117, 120, 121, 123-126, 134b,  134f;  7 
CFR  2.1T,  2.51,  and  371.2(d). 

2.  In  §  78.1,  in  the  definition  of  Class 
Free  State  or  area,  paragraph  (a)(1) 
would  be  revised  to  read  as  follows: 

178.1  Definitiona. 

***** 

(a)  Surveillance — (1)  Brucellosis  ring 
test.  The  State  or  area  shall  conduct  as 
many  brucellosis  ring  tests  per  year  as 
are  necessary  to  ensure  that  all  herds 
producing  milk  for  sale  are  tested  at 
least  twice  per  year  at  approximately  6- 
month  intervals. 

***** 

Done  in  Washington,  DC,  this  6th  day  of 
July  1993.. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(FR  Doc.  93-16540  Filed  7-12-93;  8:45  am) 
BIUMO  COOC  3410-S4-P 


9  CFR  Part  85 
[Docket  No.  92-170-1] 

Official  Paaudorabiea  Testa 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  pseudorabies  regulations  by  adding 
the  Particle  Concentration  Fluorescence 
Immunoassay  (PCFIA)  test  to  the  list  of 
official  tests  for  pseudorabies.  The 
PCFIA  test  is  an  effective  diagnostic  test 
that  can  be  conducted  in  less  time  than 
other  diagnostic  tests  currently  allowed. 
Adding  the  PCFIA  test  to  the  Ust  of 
official  tests  for  pseudorabies  will  help 
prevent  the  spread  of  the  disease  by 
making  available  an  additional  means 
by  which  animal  health  persoimel  may 
obtain  timely  and  accurate  diagnoses  of 
pseudorabies. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  13, 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 


your  comments  refer  to  Docket  No.  92- 
170-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  (202-690- 
2817)  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  C.  Taft,  Senior  Staff 
Veterinarian,  Swine  Diseases  Staff,  VS, 
APHIS,  USDA,  room  735,  Federal 
Building,  6505  Belcrest  Road, 

Hyattsville,  MD  20782,  (301)  436-7767. 

SUPPLEMENTARY  INFORMATION: 

Background 

Pseudorabies  is  a  contagious, 
infectious,  and  communicable  disease  of 
livestock,  primarily  swine,  and  other 
animals,  liie  disease,  also  known  as 
Aujeszky’s  disease,  mad  itch,  and 
infectious  bulbar  paralysis,  is  caused  by 
a  herpes  virus.  The  regulations  in  9  CFR 
part  85  (referred  to  below  as  “the 
regulations”)  govern  the  interstate 
movement  of  swine  and  other  livestock 
(cattle,  sheep,  and  goats)  in  order  to 
help  prevent  the  spread  of  pseudorabies. 

Official  pseudorabies  tests  are  used 
under  certain  circumstances  to 
determine  the  pseudorabies  status  of 
swine.  The  regulations  require  that 
certain  swine  test  negative  to  an  official 
pseudorabies  test  before  they  may  be 
moved  interstate. 

The  Particle  Concentration 
Fluorescence  Immunoassay  (PCFIA)  test 
is  an  automated  serologic  test  that  has 
been  used  since  1988  to  test  for 
brucellosis  in  cattle  and  bison.  Testing 
conducted  by  Animal  and  Plant  Healffi 
Inspection  Service  (APHIS)  personnel  at 
the  National  Veterinary  Services 
Laboratories  (NVSL)  in  Ames,  lA,  has 
shown  that  the  PCFIA  test  is  an  effective 
test  for  pseudorabies  in  swine  and 
affords  a  high  degree  of  sensitivity, 
specificity,  and  reproducibility. 
Additionally,  the  PCFIA  test  can  be 
conducted  in  less  time  than  other 
official  diagnostic  tests  for 
pseudorabies.  The  effectiveness  and 
speed  of  the  PCFIA  test  would  make  the 
test  a  valuable  tool  in  the  effort  to 
reduce  the  spread  of  pseudorabies  in  the 
United  States.  Therefore,  we  are 
proposing  to  amend  the  regulations  by 
adding  the  PCFIA  test  to  the  list  of 
official  pseudorabies  tests. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
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12291,  and  we  have  determined  that  it 
is  not  a  "major  rule.”  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  action  would  provide  for  the  use 
of  an  additional  official  test  for 
determining  whether  an  animal  is 
infected  with  pseudorabies.  The  testing 
requirements  for  pseudorabies  would 
not  change.  Moreover,  the  use  of  the 
PCFIA  test  would  not  affect  the  market 
price  for  swine.  Although  the  date  of 
sale  may  change  as  a  result  of  the  faster 
testing,  the  economic  effect  on  swine 
producers  would  not  be  significant. 

According  to  information  gathered  by 
APHIS,  animal  health  authorities  in 
nine  States  have  expressed  interest  in 
using  the  PCFIA  test  to  test  for 
pseudorabies  in  swine.  Of  those  nine 
States,  six  already  own  PCFIA 
equipment,  which  they  currently  use  in 
brucellosis  testing.  The  PCFIA  test  for 
pseudorabies  can  be  run  on  either  a 
fully  automated  Screen  Machine,  which 
has  a  list  price  of  $62,000,  or  a  semi- 
automated  FCA  Machine,  which  has  a 
list  price  of  $27,000;  used  and 
reconditioned  machines  may  be 
obtained  at  lower  cost,  according  to  the 
manager  of  the  Livestock  Business  Unit 
at  IDe3(X  Laboratories,  Westbrook,  ME 
(January  1993). 

Of  the  five  cvirrently  approved  official 
pseudorabies  tests,  the  one  most  often 
used  is  the  enzyme-linked 
immunosorbent  assay  (ELISA)  test.  A 
HerdChek*  ELISA  screening  Idt  for 
pseudorabies  contains  480  tests  and 
costs  $187.20,  or  $0.39  per  test.  In 
comparison,  a  PCFIA  pseudorabies 
screening  kit  contains  4,800  tests  and 
costs  $1,776,  or  $0.37  per  test.  When  the 
per-test  savings  is  addetd  to  anticipated 
savings  in  time  and  personnel  costs,  we 
estimate  that  the  PCHA  could  cost  as 
much  as  $0.07  less  per  test  than  the 
ELISA  test.  If  the  $0.07  per-test  savings 
were  applied  to  the  1.19  million 
pseudorabies  tests  run  during  Fiscal 
Year  (FY)  1992  in  the  nine  States 
interested  in  using  the  PCFIA,  those 
States  would  realize  a  total  savings  of 
$83,000  for  the  year.  Some  States 
require  swine  producers,  nearly  all  of 


which  are  considered  to  be  small 
entities,  to  pay  a  share  of  test  costs.  In 
the  nine  States  that  have  expressed  an 
interest  in  using  the  PCFIA,  the  savings 
to  swine  producers  would  work  out  to 
approximately  $25,000  for  the  tests  run 
in  FY  1992. 

Because  of  the  small  dollar  savings 
that  could  be  expected,  and  because  its 
use  would  be  optional,  we  anticipate 
that  adding  the  PCFIA  test  to  the  list  of 
official  pseudorabies  tests  would  have 
only  a  negligible  economic  impact  on 
State  animal  health  agencies  and 
affected  swine  producers. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted;  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  85 

Animal  diseases.  Livestock. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  85  would  be 
amended  as  follows: 

PART  85-^EUDORABIES 

1.  The  authority  citation  for  part  85 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C  111,  112, 113, 115, 
117, 120, 121, 123-126, 134b,  134f;  7  CFR 
2.17, 2.51,  and  371.2(d). 

2.  In  §  85.1,  the  definition  of  "Official 
pseudorabies  test"  wotild  be  amended 
by  removing  the  words  "tests  and  5. 
Latex  Agglutination  Test  (LAT)”  and 


replacing  them  with  the  words  "tests;  5. 
Latex  A^utination  Test  (LAT);  and  6. 
Particle  Concentration  Fluorescence 
Immimoassay  (PCFIA)  Test”. 

Done  in  Washington,  DC,  this  6th  day  of 
July  1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services, 

(FR  Doc.  93-16541  Filed  7-12-93;  8:45  am) 
BIUJNO  COOC  MIO-SS-e 


9  CFR  Part  91 
[Docket  No.  93-016-1] 

Ports  Designated  for  the  Exportation  of 
Animals;  Kentucky  and  New  Jersey 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Proposed  rule. 

StAMiARY:  We  are  proposing  to  amend 
the  Inspection  and  Handling  of 
Livestc^  for  Exportation  regulations  by 
designating  Standiford  Field  Airport  in 
Louisville,  KY,  as  a  port  of  embarkation. 
Newton  Paddocks  (already  listed  in  the 
regulations)  would  serve  as  the  export 
inspection  facility  for  that  port.  We  are 
also  proposing  to  designate  Woodstown, 
NJ,  as  a  port  of  embarkation  and  Deep 
Hollow  Farm  as  an  export  inspection 
facility  for  that  port.  Tliese  two  ports 
and  Dmp  Hollow  Farm  appear  to  meet 
the  requirements  of  the  regiilations  for 
designation  as  ports  of  embarkation  and 
an  animal  export  inspection  facility, 
respectively.  These  actions  would  add 
two  ports  and  an  inspection  facility 
through  which  horses  may  be  processed 
for  export. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  13. 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development. 
PPD.  APHIS.  USDA.  room  804.  Federal 
Building,  6505  Belcrest  Road, 
HyattsviUe.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
016-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  Kentucky 
port,  contact  Dr.  Michael  David,  Senior 
Staff  Veterinarian,  National  Center  for 
Import  Export,  VS,  APHIS,  USDA,  room 
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761.  Federal  Building.  6505  Belcrest 
Road.  Hyattsville.  MD  20782.  (301)  436- 
7511. 

For  information  concerning  the  New 
Jersey  port,  contact  Dr.  Najam  Faizi, 
Senior  Staff  Veterinarian,  National 
Center  for  Import  Export,  VS,  APHIS, 
USDA,  room  762,  Federal  Building, 

6505  Eldest  Road,  Hyattsville, 

20782,  (301)  436-8383. 

SUPPLEIIEHTARV  INFORMATION; 


The  regulations  in  9  CFR  part  91, 
“Inspection  and  Handling  of  Livestock 
for  Exportation"  (referred  to  below  as 
the  relations),  prescribe  conditions  for 
exporti^  animals  from  the  United 
States.  The  regulations  state,  among 
other  things,  that  all  animals,  except 
animals  being  exported  to  Canada  or 
Mexico,  must  be  expmted  through 
designated  ports  of  embarkation. 

To  receive  designation  as  a  port  of 
embarkation,  a  port  must  have  export 
inspection  fKilities  available  for  the 
inspectioa.  holding,  feeding,  and 
watming  of  animals  prior  to  exportation 
to  ensure  that  the  animals  meet  certain 
requirements  specified  iii  the 
regulations.  To  receive  approval  as  an 
export  inspection  fedlity,  the 
regulations  provide  that  a  facility  must 
meet  specified  standards  in  $  91.14(c) 
concerning  materials,  size,  inspection 
implemmits,  cleaning  and  disinfection, 
feed  and  water,  access,  testing  and 
treatment,  location,  disposal  of  animal 
wastes,  lighting,  and  office  and  rest 
room  facilities. 

Ne%vton  Paddocks,  Bam  No.  8, 

Newton  Pike,  Lexington,  KY  40511, 

(606)  253-3456,  meets  the  requirements 
of  §  91.14(c)  and  is  listed  in  the 
regulations  as  an  export  inspection 
facility  for  horses  for  the  Grater 
Qndnnali  Airport  Standiford  Field 
Airport  in  Louisville.  KY,  is  more 
convMiient  for  some  horse  exporters 
than  the  Greater  Cincinnati  Airport,  and 
is  at  approximately  an  equal  distance 
from  Newton  Paddocks  as  the  Greater 
Cindnneti  Airport  Newton  Paddocks  is 
large  enou^  to  service  both  ports. 
Therefore,  we  propose  to  add  Standiford 
Field  Airport  to  the  regulatimis  as  a  port 
of  embarkation,  to  be  serviced  by 
Newton  Paddocks  export  facility. 

Deep  Hrdlow  Farm,  RD  2,  P.O.  Box 
360,  Haines  Neck  Road.  Woodstown,  NJ 
08098,  (609)  769-0993,  appears  to  meet 
the  requirements  of  691.14Cc),  with 
respect  to  horses,  for  designaticm  as  an 
export  inspectioa  fedlity.  This  fecUity 
is  accessible  to  exporters  who  wish  to 
use  the  ocean  port  in  Woodstown  to 
export  horses.  Therefore,  we  also 
propose  to  add  the  ocean  port  at 


Woodstown.  NJ.  to  the  regulations  as  a 
port  of  embarkation  and  Deep  Hollow 
Farm  as  an  export  inspection  fedlity,  for 
horses  only,  for  that  port. 

Execntive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  end  we  have  ddermined  that  it 
is  not  a  “major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule,  if  adopted,  would 
have  an  effect  on  the  economy  of  less 
than  $100  millimi;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agendas,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  alnlity  of  United  SUates-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  believe  that  adding  the  Standiford 
Field  Airport  in  Louisville.  KY,  and  the 
ocean  port  at  Woodstown,  NJ,  as  ports 
of  embarkation  for  horses  would  have 
little  or  no  economic  impact  on  horse 
exporters,  the  majority  of  which  are 
small  businesses,  because  it  would  not 
significantly  change  the  cost  of  doing 
business. 

Currently,  the  State  of  Kentucky  is 
serviced  by  the  Greater  Cincinnati 
Airport  as  a  port  (ff  embarkation  for 
horses.  Our  proposal  to  add  the 
Standifcml  Fiela  Airport  as  a  designated 
port  of  embarkation  would  not  increase 
the  number  of  horses  embarking  from 
Kentucky.  This  action  would  simply 
facilitate  the  export  of  horses  for  some 
exporters  in  Kentucky  for  whom  the 
Standiford  Field  Airport  is  more 
convenient  than  the  Greater  Cincinnati 
Airport. 

There  are  no  ports  in  New  Jersey 
designated  in  the  regulations  as  ports  of 
embvkation  for  horses.  Currently,  horse 
exporters  in  New  Jersey  must  go  out  of 
State  to  a  port  of  embarkation,  such  as 
New  York,  NY,  to  export  their  horses. 
While  these  exporters  may  realize  some 
savings  in  transportation  costs  if  oxir 
proposal  to  add  the  ocean  port  at 
Woodstown,  NJ,  as  a  port  of 
embarkation  for  horses  is  made  final, 
the  primary  benefit  would  be  the 
increased  convenience  of  having  a 
designated  port  of  embarkation  in  their 
own  State. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  ctmsultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  9  CFR  Part  91 

Animal  diseases.  Animal  welfare. 
Exports.  Livestock,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  we  propose  to  amend  9 
CFR  part  91  as  follows: 

PART‘91— INSPECTION  AND 
HANDUNQ  OF  LIVESTOCK  FOR 
EXPORTATION 

1.  The  authority  citation  for  part  91 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C  105, 112, 113, 114a. 
120, 121, 134b.  134f,  612,  613,  614,  618;  46 
U.S.C  466a,  466b;  49  U.S.C  1509(d):  7  CFR 
2.17. 2.51,  and  371.2(d). 

2.  In  §  91.14,  paragraphs  (a)(10) 
through  (a)(17)  would  be  redesignated 
as  paragraphs  (a)(ll)  through  (a)(18), 
paragraph  (a)(5)(i)  would  be  revised, 
and  a  new  paragraph  (a)(l0)  would  be 
added  to  read  as  follows: 

S  91.14  Porta  of  embarkation  and  export 
Inapection  faciUtiea. 

(a)*  *  * 

(5)*  *  * 

(i)  Greater  Cincinnati  Airport. 
Covington;  and  Standiford  Field 
Airport,  Louisville — airport  only. 

***** 

(10)  New  Jersey. 

(i)  Woodstown — ocean  oort. 

(A)  Deep  Hollow  Farm  (horses  only). 
RD  2.  P.O.  Box  360,  Haines  Neck  Ro^. 
Woodstown.  NJ  08098.  (609)  7M-0993. 
***** 
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Done  in  Washington,  DC,  this  6th  day  of 
July  1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

[FR  Doc.  93-16542  Filed  7-12-93;  8:45  am] 
BIUJNQ  COOC  941»-34-e 

9  CFR  Part  95 

[Docket  No.  92-135-1] 

Importation  of  Hoofs 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  animal  byproduct  importation 
regulations  to  allow  hoofs  that  have 
bmn  disinfected  in  their  country  of 
origin  to  be  imported  into  the  United 
States  without  further  processing. 
Ciurently,  certain  hoofe  imported  into 
the  United  States  must  be  consigned 
from  the  port  of  first  arrival  to  an 
approved  establishment  having  faciUties 
for  their  disinfection.  We  have 
determined,  however,  that  hoofs  that 
have  been  adeqiiately  disinfected  in 
their  country  of  origin  may  be  imported 
into  the  United  States  without  risk  of 
introducing  disease.  This  proposed 
change  in  the  regulations  would  give 
importers  of  hoofe  that  require 
disinfection  a  choice  between  importing 
disinfected  hoofs  and  importing 
unprocessed  hoofs  for  disinfection  in 
the  United  States. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  13, 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
135-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  H.  Gray,  Senior  Staff  Veterinarian, 
Import-Export  Animals  Staff,  VS, 
APHIS.  USDA,  room  756,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  (301)  436-7885. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  95 
(referred  to  below  as  “the  regulations”) 
contain  restrictions  on  the  importation 
into  the  United  States  of  certain  animal 
byproducts  and  hay  and  straw  in  order 
to  prevent  the  introduction  of  certain 
animal  diseases.  Among  the  regulated 
animal  b^roducts  are  animal  hoofs, 
which,  along  with  bones  and  horns,  may 
be  imported  subject  to  the  restrictions 
contained  in  §§  95.11  and  95.12. 

Hoofs  that  are  clean,  dry,  and  free 
from  undried  pieces  of  hide,  flesh,  and 
sinew  may  be  imported  as  trophies  or 
for  consignment  to  museums  without 
other  restrictions  under  the  provisions 
of  §  95.11.  Section  95.12  contains 
handling  and  treatment  req\iirements  for 
imported  hoofs  that  do  not  meet  the 
conditions  or  requirements  of  $  95.11. 

Under  the  provisions  of  §  95.12,  hoofs 
that  are  not  imported  as  trophies  or  for 
consignment  to  museums  must  be 
consigned  directly  from  the  port  of  entry 
to  an  approved  establishment  that  has 
facihties  for  their  disinfection.  The  bags, 
burlap,  or  other  containers  in  which  the 
hoofs  are  tran^orted  must  also  be 
disinfected.  Wmle  the  hoofs  are  at  the 
approved  facility,  they  must  be  handled, 
under  the  direction  of  an  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
inspector,  in  a  manner  to  guard  against 
the  dissemination  of  anthrax,  foot-and- 
mouth  disease,  and  rinderpest  With 
APHIS  approval,  the  hoofs  may  be 
released  from  the  establishment  after 
disinfection. 

Several  methods  of  treatment  are 
available  for  iise  by  the  establishments 
in  which  the  hoofs  are  disinfected. 
These  methods  are  shown  in  the  table 
below.  Although  some  establishments 
soak  the  hoofs  in  chemical  solutions, 
hoofs  are  most  often  disinfected  by 
exposure  to  high  heat,  either  dry  or  wet. 


Disinfection  treatment 

Time 

Heating;  180  »F  (82.2  "C) . 

30  minutes. 

Soaking:  Boiiing  water . 

20  minutes. 

Soaking:  0.1%  chlorine  bleach 

2  hours. 

solution. 

Soaking:  5%  acetic  ackJ  soiu- 

2  hours. 

flon. 

Soaking:  5%  hydrogen  perox- 

2  hours. 

ide  solution. 

Some  U.S.  importers  of  hoofs  have 
expressed  interest  in  importing  hoofs 
that  have  been  disinfected  in  their 
country  of  origin  prior  to  being  shipped 
to  the  United  States.  Such  an  option 
would  give  the  importers  a  greater 
degree  of  flexibility,  allowing  them  to 
choose  between  importing  unprocessed 
hoofs  that  would  require  Reinfection 


upon  arrival  in  the  United  States  or 
importing  disinfected  hoofs  that  could 
be  imported  without  additional 
treatment.  APHIS  has  determined  that 
as  long  as  the  hoofs  are  adequately 
disinfected  in  their  coimtry  of  origin  by 
one  of  the  five  approved  methods  listed 
above,  they  could  be  imported  into  the 
United  States  without  increasing  the 
risk  of  disease  introduction.  Therefore, 
we  are  proposing  to  amend  the 
regulations  to  allow  hoofs  that  have 
bmn  disinfected  in  their  coimtry  of 
origin,  using  one  of  the  methods  shown 
in  the  table  above,  to  be  imported  into 
the  United  States  vdthout  additional 
treatment. 

We  would  require  that  the  hoofs  be 
accompanied  by  a  certificate  stating  that 
they  have  been  disinfected  and 
describing  the  manner  in  which  the 
disinfection  was  accomplished.  The 
certificate  would  have  to  be  issued  by 
the  national  government  of  the  country 
of  origin  and  signed  by  an  official 
veterinary  inspector  of  that  country. 
Upon  their  arrival  in  the  United  States, 
the  hoofr  would  be  examined  by  an 
APHIS  inspector,  who  would  confirm 
that  the  hoofs  were  clean,  dry,  and  free 
frnm  undried  pieces  of  hide,  fiesh,  and 
sinew. 

This  proposed  rule,  if  adopted,  would 
offer  a  choice  of  importation 
procedures,  both  of  which  would 
provide  adequate  safeguards  to  prevent 
the  introduction  of  disease. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  vrith  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  “major  rule.”  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Currently,  certain  hoofs  imported  into 
the  United  States  must  be  consigned 
directly  from  the  port  of  entry  to  an 
approved  establishment  that  has 
focilities  for  their  disinfection.  This 
proposed  rule  would  allow  hoofs  to  be 
imported  into  the  United  States  without 
further  processing  if  the  hoofs  have  been 
disinfected  using  an  approved  method 
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in  their  country  of  origin.  We  believe 
that  adding  this  option  would  have  little 
or  no  eccMiomic  impact  on  U.Sk 
importers  of  hoofs  because  it  would  not 
significant  decrease  their  cost  of  doing 
b^iness.  Tne  prinuny  impact  on  these 
importers  would  be  the  added 
convmieoce  of  having  two  importaticm 
options  from  which  to  choose. 

The  primary  use  of  disinfected  hoofs 
appears  to  be  in  the  production  of  dog 
chews,  but  that  industry  is  still  in  its 
in&ncy  and  is  rather  small  in  terms  of 
production  and  numbers  of  producers. 
Based  on  information  available  to  the 
Department,  we  estimate  that  there  are 
currently  fewer  than  10  importers  of 
ho(^  arid  approximately  6  producers  of 
dog  chews  made  from  hoofs.  Usii^  the 
Small  Business  Administration’s  size 
criteria  of  fewer  than  100  employees,  ell 
of  these  businesses  would  be  considered 
to  be  small  entities. 

We  believe  that  a  few  of  these 
businesses  receive  hoofs  from  both 
foreign  and  domestic  sources.  Because 
the  industry  is  small  and  relatively  new, 
however,  there  are  no  records  available 
concerning  fire  number  of  hoofs 
imported  into  the  United  States  or  the 
levels  of  dog  chew  production. 

The  facilities  in  which  hoofs  are 
disinfected  handle  a  variety  of  items, 
with  hoofs  making  up  only  a  small 
percentage  of  the  total  volume  of 
products  processed.  Therefore,  we 
anticipate  that  allowing  hoofs  to  be 
processed  in  their  country  of  origin 
would  have  little,  if  any.  adverse  impact 
on  domestic  processors  in  terms  of  lost 
volume  and  revenue. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substaiUial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
imder  ^ecutive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2J  no 
retroactive  efiect  will  t«  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  diallenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reducti<m  Act  of  1980  (44  U.S.C  3501 
et  seq.),  the  information  collection  or 
recoidkeejMng  requireroents  included  in 
this  proposed  rule  will  be  submitted  for 
approvu  to  the  Office  of  Kfanagement 
and  Budget.  Please  send  written 
comments  to  the  C^ce  of  Inframation 


and  Regulatory  Affairs,  OMB,  Attention; 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  send  a  copy  of  your 
comments  to  (1)  Chief,  Regulatory 
Analysis  and  Development,  PPD, 

APHIS,  USDA.  room  804,  Federal 
Building.  6505  Belcrest  Road, 

HyattsviUe,  MD  20782  and  (2)  Clearance 
Officer.  OI]^.  USDA,  room  404-W, 

14th  Street  and  Independence  Avenue 
SW.,  Washington.  DC  20250. 

List  of  Subjects  in  0  CFR  Part  94 

Animal  diseases.  Imports,  Livestock. 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  95  would  be 
amended  as  follows: 

PART  9&-SANITARY  CONTROL  OF 
ANIMAL  BYPRODUCTS  (EXCEPT 
CASINGS),  AND  HAY  AND  STRAW, 
OFFERED  FOR  ENTRY  INTO  THE 
UNITED  STATES 

1.  The  authority  citation  for  part  95 
would  continue  to  read  as  follows: 

Authority:  21  U.S.Q  111;  31  U.S.C  9701; 

7  CFR  2.17, 2.51,  and  371.2(d). 

2.  Section  95.11  would  be  amended  as 
follows: 

a.  The  section  heading  would  be 
revised  as  set  forth  below. 

b.  The  undesignated  text  of  the 
section  would  be  designated  as 
paragraph  (a). 

c.  A  new  paragraph  (b)  would  be 
added  to  re^  as  set  forth  below. 

As  amended,  §  95.11  would  read  as 
follows: 

f  95.11  Bones,  horns,  and  hoofs  for 
trophlas  or  museums;  disinfected  hoofs. 

(a) *  *  * 

(b)  Clean,  dry  hoofs  may  be  imported 
without  othOT  restrictions  if: 

(1)  The  hoofr  have  been  disinfected  in 
the  country  of  origin  using  one  of  the 
following  methods: 

(1)  Dry  heat  at  180  “F  (82.2  °Q  for  30 
minutes; 

(ii)  Soaking  in  boiling  water  for  20 
minutes; 

(iii)  Soaking  in  a  0.1  percent  chlorine 
bleadi  solution  for  2  hours; 

(iv)  Soaking  in  a  5  percent  acetic  add 
solution  for  2  hours;  or 

(v)  Soaking  in  a  5  percent  hydrogen 
peroxide  solution  for  2  hours;  and 

(2)  The  hoofs  are  accompanied  by  a 
certificate  issued  by  the  national 
government  of  the  country  of  origin  and 
signed  by  an  offidal  veterinary 
inspects  of  that  country  stating  that  the 
ho^  have  been  disinfected  and 
describing  the  manner  in  which  the 
disinfection  was  accomplished. 


Done  in  Washington.  DC,  this  16th  day  of  ‘ 
July  1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketirtg  and  Inspeedoti 
Services. 

IFR  Doc.  93-16539  Filed  7-12-93;  8:45  am) 
BILUNO  CODE  S410-S4-# 

9  CFR  Part  113 

[Docket  No.  92-153-1] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Pasteurella 
Multocida  Vaccine,  Avian  Isolate 

AGENCY:  Animal  and  Plant  Health 
Inspedion  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  for  the  Standard 
Requirement  for  Pastetirella  Multocida 
Vaccine,  Avian  Isolate.  The  efied  of  the 
proposed  rule  would  be  to  revise  the 
standard  that  a  minimum  of  16  of  20 
vaccinated  animals,  rather  than  the 
current  minimum  of  14  of  20  vaccinated 
animals,  must  survive  an  exposure  to 
live  baderia  in  order  to  demonstrate 
that  the  produd  protects  against 
disease.  All  such  vaccines  licensed  in 
recent  years  have  met  the  proposed 
efficacy  standard.  This  amendment  is 
necessary  to  provide  greater  assurance 
that  a  licens^  Pasteurella  Multodda 
Vaccine,  Avian  Isolate,  meets  the 
efiicacy  standard  that  consiuners  have 
come  to  exped  from  this  produd. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  befme 
September  13, 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA,  room  804,  Federal 
Bmlding,  6505  Belcrest  Road, 
HyattsviUe,  MD  20782.  Please  state  that 
your  comiB«its  refer  to  Docket  No.  92- 
153-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building.  14th  Street  and  Independence 
Av«aue  SW.,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m.  Monday  through 
Friday,  except  holidays.  Perstms 
wishing  to  insped  comments  are 
encour^ed  to  caU  ahead  (202-690- 
2817)  to  fadUtate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  MFOfWATION  CONTACT: 

Dr.  David  Espesefii,  Deputy  Director, 
Veterinary  Biolo^^cs,  BBEP,  ARHS, 
USDA,  room  838,  Federal  Gilding, 
6505  Belcrest  Road,  HyattsviUe, 

20782,  (301)  436-8245. 
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SUPPLEMENTARY  INFORMATION: 
Background 

In  accordance  with  the  regulations 
contained  in  9  CFR  part  113,  Standard 
Requirements  are  prescribed  for  the 
preparation  of  veterinary  biological 
products.  A  Standard  R^uirement 
consists  of  specifications,  procedures, 
and  test  methods  which  define  the 
standards  of  purity,  safety,  potency,  and 
efficacy  for  a  given  type  of  veterinary 
biological  pit^uct. 

The  Standard  Requirement  for 
Pasteurella  Multocida  Vaccine,  Avian 
Isolate,  in  §  113.70,  currently  requires 
that  a  minimum  of  14  of  20  vaccinates 
must  survive  expostire  to  live  bacteria 
for  a  successful  demonstration  of 
efficacy. 

Changes  and  Clarifications 

This  proposed  rule  would  revise  the 
Standard  Requirement  in  §  113.70  to 
specify  that  a  minimum  of  16  of  20, 
rather  than  14  of  20,  vaccinated  animals 
must  survive  a  challenge  with  live 
bacteria  for  a  successful  demonstration 
of  efficacy.  All  such  vaccines  licensed 
in  recent  years  have  met  this  proposed 
standard.  The  Agency  has  determined 
that  failure  to  revise  the  efficacy 
standard  could  result  in  the  licensure  of 
vaccines  that  do  not  meet  the  level  of 
efficacy  that  consumers  of  these 
veterinary  biological  products  have- 
come  to  expect. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order  " 
12291  and  Departmental  Regulation 
1512-1  and  have  determined  that  it  is 
not  a  “major  rule.”  Based  on 
information  compiled  by  the 
Department,  we  j^ve  determined  that 
this  proposed  rule,  if  implemented, 
would  have  an  effect  on  the  economy  of 
less  than  $100  million;  would  not  cause 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  and 
would  not  have  a  significant  adverse 
effect  on  competition,  employment, 
investmmit,  productivity,  innovation,  or 
on  the  ability  of  United  ^tes-based 
enterprises  to  compete  with  foreign* 
based  enterprises  in  domestic  m  export 
markets. 

This  proposed  amendment  should  not 
have  a  significant  economic  impact  on 
manufacturers  since  the  proposed 
efficacy  standard  in  one  that  has  been 
readily  achieved  by  all  such  vaccines 
licens^  in  recent  years.  The  change 
from  14  of  20  to  a  minimum  of  16  of  20 
vaccinated  animals  surviving  exposure 


to  live  organisms  in  order  to 
demonstrate  satisfactory  {m>tection 
against  disease  will  help  ensure  that 
consumers  receive  a  hi^ly  efficacious 
vaccine  without  adding  undue  cost  to 
the  manufacturer.  The  proposed  efficacy 
standard  assures  that  fewer  animals  will 
come  down  with  disease  with  a  vaccine 
that  can  still  be  produced  at  reasonable 
cost  to  the  producer. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
imder  ^ecutive  Order  12778,  Qvil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regiUations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
proceedings  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
regulations  under  this  rule. 

Paperwork  Reduction  Act 

Hiis  proposed  rule  contains  no  new 
information  collection  at  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
etseq.). 

List  of  Subjects  in  9  CFR  Part  113 

Animal  biologies.  Exports.  Imports, 
Reporting  and  recordkeeping 
requiremmits. 

Accordingly.  9  CFR  part  113  would  be 
amended  to  read  as  follows: 

PART  113— STANDARD 
REQUIREMENTS 

1.  The  authority  citation  for  part  113 
would  continue  to  read  as  follows: 

Authorily:  21  U.S.C  151-159;  7  CFR  2.17. 
2.51,  and  371.2(d). 

2.  Section  113.70,  paragraph  (b)(4), 
would  be  revised  to  read  as  follows: 

f  113.70  PasteureHa  Muttodda  Vaedna, 
Avian  laolato. 

•  *  *  #  * 

(b)  *  *  * 

(4)  Eight  (X  mme  of  the  tmvaccinated 
controls  must  die  for  the  test  to  be  valid. 
If  at  least  16  of  20  of  the  vaccinates  do 
not  survive  the  14*day  postchallenge 
period,  the  Master  Se^  is  unsatisfoctory 
at  the  selected  bacterial  coimt. 

*  *  •  •  • 


Done  in  Washington.  DC.  this  6th  day  of 
Juiy  1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(FR  Doc.  93-16543  Filed  7-12-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  341, 342, 343, 344, 345, 
347, 352, 360, 361,  and  375 

[Doefcat  No.  RIW3-11-000] 

Revisions  to  Oil  Pipeline  Regulations 
Pursuant  to  the  Energy  Policy  Act  of 
1992;  Proposed  Rulemaking 

July  2, 1993. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  proposing 
revisions  to  its  regulations  of  oil 
pipelines  in  order  to  implement  the 
requirements  of  Title  XVHI  of  the 
Energy  Policy  Act  of  1992  (Act  of  1992). 
The  proposals  would  provide  a 
simplified  and  generally  applicable 
method  for  regulating  oil  pipeline  rates 
by  use  of  an  index  for  setting  rate 
ceilings  for  such  rates.  In  certain 
circumstances,  an  oil  pipeline  would  be 
permitted  to  charge  market-based  rates 
or  establish  rates  using  traditional  cost 
of  service. 

The  proposed  rule  would  also  revise 
certain  procedural  regulations  as 
required  by  the  Act  of  1992,  abolish  the 
Oil  Pipeline  Board,  and  provide  for  the 
institution  of  alternate  dispute 
resolution  procedures  for  oil  pipeline 
rate  matters. 

The  Conunission  further  proposes  to 
change  its  existing  regulations 
concerning  the  tariff  filing  requirements 
of  oil  pipelines. 

DATES:  Comments  are  due  on  or  before 
August  12, 1993. 

ADDRESSES:  An  original  and  14  copies  of 
written  comments  on  this  proposed  rule 
must  be  filed  in  Docket  No.  RM93-11— 
000.  All  filings  should  refer  to  Docket 
No.  RM93-1 1-000  and  should  be 
addressed  to;  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harris  S.  Wood,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington.  DC  20426,  Telephone: 
(202) 208-0696. 
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SUPPLEMEMTARY  MFOMIATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Gmunission  also  provides  all 
interested  persons  an  opportimity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104, 941  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (QPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  docvunents  issued  by  the 
Conunission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  QPS.  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  rule  will  be  available  on 
QPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission’s  copy 
contractor.  La  Dom  Systems 
Corporation  ..Also  located  in  room  3104, 
941  North  Capitol  Street.  NE., 
Washington.  DC  20426. 
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I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  ("Commission”)  proposes 
to  revise  its  regulation  of  the  rates  of  oil 
pipelines,  pursuant  to  the  Interstate 
Conunerce  Act  (ICA),  as  amended,*  to 
fulfill  the  requirements  of  Title  XVm, 
"Oil  Pipeline  Regulatory  Reform,”  of  the 
Energy  Policy  Act  of  1992  (Act  of 
1992).a 

On  March  18, 1993,  the  Commission 
made  available  for  public  comment  a 
proposal  by  its  Staff  which 
encompassed  alternatives  for  regulation 
of  oil  pipeline  rates  in  the  future.  This 
proposal  emphasized  three  alternative 
ratemaldng  methodologies:  indexing, 
market-based  rates  and  cost-of-service 
ratemaking.  Some  24  sets  of  comments 
were  received  on  the  Staffs  proposal, 
and  to  the  extent  deemed  necessary  are 
referred  to  herein.  Staff  proposed  that 
the  Commission  adopt  as  a  primary 
means  of  regulating  oil  pipeline  rates  an 
indexing  methodology  based  on  the 
Producer  Price  Index  for  Finished 
goods,  with  a  productivity  incentive 
adjustment  of  minus  one  (-1)  percent. 
Staff  further  proposed,  as  an  alternative, 
a  market-based  approach  if  a  pipeline 
could  demonstrate,  under  a  new 
streamlined  approach  to  market 
delineation,  that  it  lacked  market  power 
in  markets  to  which  it  would  apply  such 
a  methodology.  Finally,  Staff  proposed 
that  a  pipeline  be  allowed  to  utilize  a 
cost-of-service  methodology  as  a  means 
of  establishing  new  just  and  reasonable 
rates  in  certain  extraordinary  cases, 
such  as  natural  disasters  which  would 
require  replacement  of  systems,  where 
the  pipeline  could  clearly  show  that  the 
indexing  methodology  would  not 
provide  it  the  opportunity  of  earning  a 
just  and  reasonable  rate.  Staff’s  other 
proposals  were  directed  at  the 


*49  App.U.S.C.  1  (1988). 

*42  U.S.C.  7172  note  (1988).  References  to  the 
Energy  PoUcy  Act  are  to  this  note,  indicating  the 
section  number  of  the  statute. 


procedural  reforms  called  for  by  the  Act 
of  1992  and  other  reforms  to  existing 
regulations  which  were  designed  to 
"modernize”  those  regulations. 

Based  on  the  Staff  proposal  and  the 
comments  received  thereon,  the 
Commission  proposes  to  use,  as  its 
primary  means  of  regulating  oil  pipeline 
rates,  an  indexing  scheme  similar  to  that 
proposed  by  Staff.  Tlie  Commission 
intends  to  establish  thereby  a 
"simplified  and  generally  applicable”* 
oil  pipeline  ratemaking  memodology 
consistent  with  its  statutory  mandates 
imder  the  ICA  and  the  Act  of  1992.  The 
Commission’s  proposal  contains  the 
following  elements: 

1.  Tlie  Commission  proposes  to  adopt 
an  indexing  methodology  as  its  general 
approach  to  regulating  &e  level  of  oil 
pipeline  rates.  Indexing  is  believed  to 
meet  the  statutory  criteria  of  simplicity 
and  general  applicability.  ’The  index 
would  establish  the  maximum  ceiling 
level  for  any  given  rate  in  a  given  year. 

2.  Under  indexing,  rate  increase 
filings  would  be  discretionary  with  the 
pipeline. 

3.  No  cost-of-service  or  any  other 
supporting  information  would  be 
required  to  be  filed  with  a  rate  increase 
that  complied  with  the  index. 

4.  A  pipeline  would  not  be  precluded 
in  an  individual  proceeding  from 
demonstrating  either  (a)  that  the  rate  in 
question  is  to  be  charged  in  a  mfirket  in 
which  it  lacks  significant  market  power 
and  therefore  no  price  cap  is  reqmred, 
or  (b)  that,  due  to  extraordinary 
circumstances,  application  of  the  index 
methodology  in  a  particular  instance 
would  not  allow  the  pipeline  to  recoup 
its  costs  and  therefore  a  cost-of-service 
methodologv  should  be  utilized. 

5.  The  omy  challenges  to  rate  change 
proposals  of  oil  pipelines  that  the 
Qimmission  proposes  to  entertain 
would  be  those  made  through  clearly 
defined  protest  and  complaint 
procedures  which  will  require  specific 
showings  by  protestors/complaints  of 
why  a  particular  rate  methodology  is 
inappropriate  or  why  particular  rate 
chants  should  not  be  allowed. 

6.  The  Commission  proposes  to  revise 
all  rate  filing  requirements  and 
procedural  regulations  to  reflect  these 
proposals;  many  of  the  procedural 
changes  would  become  effective  30  days 
after  publication  of  the  final  rule  in  the 
Federal  Register,  while  others  would 
take  effect  365  days  after  issuance  of  a 
final  rule  in  this  proceeding  as  provided 
in  the  Act  of  1992. 

'The  Commission  emphasizes  that  it  is 
interested  not  only  in  the  comments  that 
it  will  receive  on  this  proposal  but  also 


*Id.,  Section  1801. 
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any  proposals  that  interested  parties 
may  wish  to  put  forth  to  achieve  the 
purpose  of  establishing  a  ratemaking 
scheme  that  is  “simphfied  and  generally 
applicable,"  conform  to  the 
requirements  that  the  rates  of  oil 
pipelines  be  just  and  reasonable  under 
the  ICA,  and  otherwise  comport  with 
the  Act  of  1992  and  the  ICA.  In 
commenting  on  this  proposal,  parties 
are  free  to  refer  to  comments  previously 
filed,  but  are  encoiu'aged  to  file  new  or 
different  comments  on  this  proposal,  to 
propose  modifications  to  this  proposal, 
or  to  propose  other  methods  of  pipeline 
ratemaking. 

IL  Reporting  Requirements 

The  Conunission  estimates  the  public 
reporting  burden  for  this  collection  of 
information  under  the  proposed  rule  to 
average  ten  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  information  will  be  collected  under 
FERC-550,  Oil  Pipeline  Rates:  Tariff 
Filings.  The  current  annual  reporting 
burden  associated  with  the  FERC-500 
information  collection  requirements  is 
6,500  hours  based  on  an  estimated  325 
responses  fit)m  approximately  150 
re^ondents. 

The  proposed  rule  will  reduce  the 
existing  reporting  burden  associated 
with  F^C^550  by  an  estimated  1,150 
hours  annually — an  average  of  ten  hours 
per  response  iMsed  on  an  estimated  535 
re^onses. 

Mnd  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
this  collection  of  infmrmatimi,  including 
suggestions  for  further  reductions  of  this 
burden,  to  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  (Attention:  ^chael  ^Uer, 
Information  Policy  and  Standards 
Branch,  (202)  208-1415,  FAX  (202)  208- 
2425):  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (Attenticm: 
Desk  Officer  for  Fedei^  Energy 
Regulatory  Commission),  Washington, 
DC  20503. 

m.  Background 

A.  Historical  Background  of  Oil  Pipeline 
Rate  Regulation 

Before  describing  the  specifics  of  the 
Commission’s  proposal,  it  would  be 
useful  to  review  briefly  the  history  of 
Federal  reflation  of  oil  pipelines. 

In  1906  Congress  passed  the  Hepburn 
Act,*  which  amende  the  ICA  to 


«34StaLSa4(10O6). 


include  among  the  responsibilities  of 
the  Interstate  Conunerce  Commission 
(ICC)  the  regulation  of  the  rates  and 
certain  other  activities  of  interstate  oil 
pipelines.  Specifically,  oil  pipelines 
were  made  common  carriers,*  were 
required  to  file  for,  and  charge,  rates 
that  were  just  and  reasonable  and  not 
unduly  preferential,*  and  were  required 
to  file  certain  financial  reports  and 
follow  certain  accoimting  procedures.' 

Many  constraints  commonly 
associated  with  utility-type  r^ulation, 
such  as  review  and  approval  of 
construction  or  acquisition,  and 
abandonment  or  sale  of  fecilities,  were 
not  imposed  on  oil  pipelines.  This  has 
been  interpreted  as  reflecting  a 
Congressional  intent  to  allow  market 
forces  freer  play  within  the  oil  pipeline 
industry  than  was  allowed  for  other 
common  carrier  industries.* 

From  enactment  of  the  Hepburn  Act 
until  jurisdiction  of  oil  pipelines  was 
transferred  firom  the  IOC  to  the 
Commission  in  1977,  oil  pipeline  rates 
were  fixed  according  to  a  cost-of-service 
methodology  grounded  upon  use  of  a 
valuation  rate  base— a  mixture  of 
original  and  replacement  costs.* 
Valuation  ratemaking  was  heavily 
criticized  in  Farmers  Union  /,  the  first 
Federal  judicial  review  of  an  oil 
pipeline  rate  case. 

During  the  pendency  of  the  appeal 
that  culminated  in  Farmers  Union  I, 
Congress  enacted  the  Department  of 
Energy  Organization  Act  of  1977,*° 
which  transferred  Federal  regulatory 
jurisdiction  over  oil  pipelines  from  the 
ICC  to  the  newly  creat^  Federal  Energy 
Regulatory  Commission.  The 
Commission  was  required  by  this  act  to 
regulate  oil  pipelines  rmder  the 
provisions  of  ffie  ICA  as  they  existed  on 
October  1, 1977.  Thus,  though  the  ICA 
was  later  revised  and  recodified,**  the 
Commission  continues  by  law  to 
regulate  oil  pipelines  rmder  the  ICA  as 
it  read  at  the  time  jurisdiction  was 


■4«  App.  U.S.C  1  (1),  (4).  md  (7). 

*  Id.  at  Sactioos  1(5),  2(1)  aod  6(1)  and  (3). 
at  Sectkuu  20(11,  (2),  (4/ and  (5j. 

*SeeFaanm  Union  Central  Exchanger.  FERC, 
584  F.241  408, 413  P.  C  Or.,  1078).  cart,  denied  439 
U.S.  995  (1978)  (‘Tanners  Union  rT"*  *  *  IWeJ 
may  inte  a  congressional  intent  to  dlow  a  frM 
play  of  competitive  forces  among  oil  pipeline 
companies  than  in  otter  common  carrier  industries 
and.  as  such,  m  should  be  aspedally  loath 
uncritically  to  import  public  utilitias  notions  into 
this  area  without  taking  note  of  the  degree  of 
regulation  and  of  the  nature  of  the  regulated 
business.” 

*The  IOC  also  established  generic  rates  of  return 
for  oil  pipelines. 

*“42  U.S.C  7101. 

**  See  Revised  Interstate  Commerce  Act  of  1978. 
49  U.S.C.  1. 


transferred  frtim  the  ICC  to  this 
Commission. 

Because  of  this  transfer  of  regulatory 
authority,  the  Commission  requested 
and  the  court  agreed  in  Farmers  Union 
I  to  remand  the  rate  case  to  the 
Commission.  The  Commission’s 
decision  on  remand  **  was  the  first 
attempt  to  fashitm  a  ratemaking 
meth^ology  for  oil  pipelines  ffiat 
reconciled  the  modern  day  economic 
and  competitive  realities  affecting  oil 
pipelines  with  the  regulatory  directive 
contained  in  the  governing  statute.  In 
Opinion  No.  154,  the  Commission 
adopted  a  variation  of  the  old  ICC 
methodology,  on  the  basis  that  the 
allowed  rate  levels  would  be  so  high 
they  would  rarely,  if  ever,  be  achieved 
in  practice.**  Opinion  No.  154  was 
reversed  and  remanded  by  the  DC 
Circuit  in  Farmers  Union  B.**  The  court 
foimd  the  (Commission’s  opinion 
deficient  in  several  respects,  including 
the  reittoning  and  fectual 
documentation  for  its  almost  exclusive 
reliance  on  market  forces  to  restrain 
rates.  Summarizing  the  requirements  of 
the  KCA,  the  court  stated: 

Most  fundamentally.  FERC’s  statutory 
mandate  under  the  Interstate  (Commerce  Act 
requires  oil  pipeline  rates  to  be  set  within  the 
"zone  of  reasonableness”;  presiuned  market 
forces  may  not  comprise  the  principal 
regulatory  restraint.  Departure  from  cost- 
b^d  rates  must  be  made,  if  at  all.  only  when 
the  non-cost  factors  are  clearly  identi6ed  and 
the  substitute  or  supplemental  ratemaking 
methods  ensure  that  the  resulting  rate  levels 
are  justified  by  those  factors. 

Id.,  at  p.  1530. 

Following  Farmers  Union  U,  the 
(Commission  issued  Opinion  No.  154- 
B,**  establishing  a  fairly  traditional  cost- 
of-service  methodology  for  determining 
oil  pipeline  rates.  This  methodology 
used  a  trended  original  cost  rate  base, 
and  a  rate  of  retiun  based  upon  the 
actual  embedded  debt  cost  and  equity 
costs  reflecting  the  pipeline’s  rislm. 

Cost-of-service  proceedings  for  oil 
pipelines  were  long,  complicated  and 
costly  and  required  considerable 
expenditure  of  participants’  time  and 
resources,  including  that  of  the 
(Commission.  For  example,  the  Williams 
case  took  fourteen  years  to  resolve.  Even 
after  the  (Commission’s  Opinion  No. 
154-B  methodology  was  adopted,  the 


**  Opinion  No.  154,  21  FERC  1 61,260  (1962), 
leh’g  denied.  22  FERC  1 61,086  (1983). 

*“  Sm  id.,  at  p.  81^49;  "Competitian  both  actoal 
and  potantial  ia  a  fv  more  potent  or  prica- 
constraining  force  in  oil  pipelining  than  it  U  in  the 
other  areas  in  vrtiich  we  work  (fri.  omitted).” 

**  Fanners  Union  Central  Exchange,  bic.  v.  FERC, 
734  F.2d  1486  (D.  C  dr..  1984),  cert,  denied.  469 
U.S.  1034  (1984). 

*•  WiUiams  Pipe  Lins  Co..  31  FERC  1 61,377 
(1965)  (the  WiBiame  case). 
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next  proceeding  attempting  to  apply  this 
methodology  itself  took  four  years  to 
conclude.'* 

More  recently,  the  Commission  has 
authorized  an  experimental,  market- 
based  rate  program  for  Buckeye  Pipe 
Line  Company.'^  This  method  uses  rate 
caps  to  constrain  rates  in  markets  where 
the  pipeline  lacks  significant  market 
power.  It  uses  a  price  change  index, 
derived  from  rate  changes  in 
competitive  markets,  to  limit  rate 
increases  in  markets  where  the  pipeline 
has  significant  market  power.  Under 
this  approach,  rate  changes  within  the 
caps  or  within  the  price  change  index, 
as  applicable,  are  allowed  to  t^e  efiect 
(after  the  statutory  notice  period) 
without  investigation  or  suspension. 
Since  Buckeye,  the  Commission  has 
permitted  pipelines  the  option  of 
pursuing  a  market-based  approach  to 
ratemaking  as  an  alternative  to  the  cost- 
based  methodology. 

A  critical  predicate  to  the  utilization 
of  a  market  oriented  rate  regulation 
scheme  is  the  ability  to  identify  and 
measure  the  competitiveness  of  relevant 
markets.  The  first  step  in  this  process  is 
to  define  the  scope  of  the  market.  In 
Buckeye,  the  Commission  held  that 
markets  would  be  delineated  by  product 
and  geography,  and  determined  ^at  this 
would  M  done  on  a  case-by-case  basis.'* 
To  determine  whether  the  pipeline 
exercises  market  power  in  a  given 
market,  the  Commission  stated  that  it 
would  emalyze  a  number  of 
considerations,  including  market  share, 
market  concentration,  excess  capacity, 
transportation  alternatives,  and 
potential  entry.  The  Commission 
rejected  the  notion  that  it  should 
employ  a  single  mechanism,  such  as  the 
Herfindahl-Hirschman  Index,  to  make  a 
threshold  determination  of  market 
power  beyond  which  no  further  analysis 
would  be  undertaken.  Finally,  the 
Commission  held  that  the  pipeline 
carried  the  biuden  to  demonstrate  it 
lacked  significant  market  power  in  each 
market  in  which  it  sought  “light- 
handed”  rate  regulation. 

Buckeye  was  uso  an  experimental 
efiort  to  see  if  the  Commission’s 
ratemaking  methodology  could  be 
simplified.  It  was  determined  that  the 
market-based  approach  was  useful  in 
those  markets  where  the  pipeline  did 
not  possess  market  power.  However, 
using  an  analysis  similar  to  that  used  in 
anti-trust  cases  to  determine  whether 
the  pipeline  possessed  market  power  is 


**See  ARCO  Pipe  Line  Company,  52  FERC 
1 61,055  (1990),  order  on  reh'g,  53  FERC  1 61,  398 
(1990). 

ir  Opinion  No.  360,  53  FERC  1  61,473  (1990). 
’■Buckeye  Pipe  Line  Co.,  L.P.,  Opinion  No.  360- 
A.  55  FERC  1  61,084  at  p.  61,260  (1991). 


itself  a  costly  time  and  resource 
consuming  effort.  Moreover,  the  market- 
based  methodology  is  not  appropriated 
where  the  pipeline  possesses  market 
power. 

B.  Energy  Policy  Act  of  1 992 — Specific 
Requirements 

Section  1803  of  the  Act  of  1992, 
deems  certain  existing  rates  to  be  just 
and  reasonable  within  the  meaning  of 
section  1(5)  of  the  ICA.  These  are  rates 
that  were  in  effect  for  the  365  day 
period  ending  on  the  date  of  enactment 
of  the  Act  of  1992,  or  that  were  in  effect 
on  the  365th  day  preceding  enactment, 
and  which  have  not  been  subject  to  a 
protest,  a  compliant  or  an  investigation 
during  this  365-day  period.'* 

Complaints  under  section  13  of  the 
ICA  may  be  filed  against  these 
“grandfethered”  rates  only  under  one  of 
two  circumstances:  first,  a  substantial 
change  has  occurred,  since  enactment, 
in  the  economic  circumstances  or  in  the 
nature  of  the  services  which  were  the 
basis  for  the  rate;  or,  second,  the 
complainant  was  under  a  contractual 
bar  against  filing  a  compliant,  and  the 
bar  was  in  effect  prior  to  January  1, 1991 
and  on  the  date  of  enactment.  Further, 
the  complainant  must  file  its  complaint 
within  30  days  of  the  expiration  of  the 
contractual  bar.**  These  grandfathering 
provisions  do  not  prohibit  any 
“aggrieved  person”  from  filing  a 
complaint  dleging  that  a  pipeline  tariff 
provision  is  unduly  discriminatory  or 
imduly  preferential.*' 

Sections  1801  and  1802  of  the  Act  of 
1992  require  the  Commission  to 
promulgate  regulations  establishing  a 
“simplified  and  generally  applicable 
ratemaking  methodology  *  *  *  in 
accordance  with  section  1(5)  of  the 
Interstate  Commerce  Act”  for  oil 
pipelines,  and  streamlining  Commission 
procedures  relating  to  oil  pipeline  rates 
“in  order  to  avoid  unnecessary  costs 
and  delays.”  A  final  rule  on  ratemaking 
methodology  must  be  issued  not  later 
than  one  year  after  the  date  of 
enactment,  or  by  October  24, 1993  (and 
the  rule  may  not  take  effect  ^fore  the 
365th  day  after  its  issuance).  A  final  rule 
on  rate  procedures  must  be  issued 
within  eighteen  months  of  the  date  of 
enactment,  or  by  April  24. 1994. 

The  Act  of  1992  airects  the 
Commission  to  consider  the  following 
issues  in  streamlining  its  rate 
procedures:** 

Type  of  information  required  to  be  filed  with 

a  tariff; 


**  Section  1803(a). 
■■Section  1803(b). 

Section  1803(c). 
■■Section  lB02(b). 


Availability  to  the  public  of  the 
Commission’s  or  the  staff’s  analysis  of  the 
tariff  filing: 

Qualifications  for  standing  of  parties  who 
would  file  protests  or  complaints: 

The  level  of  specificity  required  for  protests 
and  complaints; 

Guidelines  for  Commission  action  on  the 
portion  of  the  tariff  subject  to  a  protest  or 
complaint; 

An  opporttmity  for  the  pipeline  to  respond 
to  an  initial  protest  or  complaint;  and 
Identification  of  circumstances  under  which 
Commission  staff  may  initiate  an 
investigation. 

Further,  the  Commission  is  required 
by  the  Act  of  1992  to  establish,  “to  the 
maximum  extent  practicable,” 
appropriate  alternative  dispute 
resolution  procedures  for  use  early  in 
pipeline  rate  proceedings.  These 
procedures  must  include  required 
negotiations  and  volimtary  e^itration. 
The  Commission  was  directed  to 
consider  rates  proposed  by  the  parties 
through  these  procedures  upon  an 
expedited  basis.** 

Finally,  Congress  explicitly  excluded 
the  Trans-Alaska  Pipeline,  or  any 
pipeline  delivering  oil  directly  or 
indirectly  to  it.  from  the  provisions  of 
the  oil  pipeline  regulatory  reform  title  of 
the  act  of  1992.** 

C.  Energy  Policy  Act  of  1 992 — 
Congressional  Intent 

Title  XVm  of  the  Act  of  1992  requires 
the  Commission  to  establish  a 
simplified  and  generally  applicable 
ratemaking  methodology.  Congress  has 
also  mandated  a  streamlining  of  the 
Commission’s  rate  filing  procedures  to 
avoid  unnecessary  regulatory  costs  and 
delays.  The  lawfulness  of  certain 
existing  rates  has  been  grandfathered. 
The  just  and  reasonable  standard  for 
rates  has  been  explicitly  retained.** 

The  Commission  concludes  that  oil 
pipeline  rates  have  not  been  deregulated 
and  that  the  Commission  must  continue 
to  ensure  that  oil  pipeline  rates  are  just 
and  reasonable.  Moreover,  the  new  act 
reouires  regulation  of  oil  pipeline  rates 
to  be  accomplished  in  a  manner  that 
brings  a  degree  of  simplicity, 
expeditiousness,  and  economy  to  the 
process. 

D.  One  Rulemaking  Rather  Than  Two 

The  Commission  is  reqmred  under 
sections  1801  and  1802  of  the  Act  of 
1992  to  promulgate  certain  substantive 


■■Section  1802(e). 

■■Section  1804(2KB). 

*■  Utle  XVm  follows  yean  of  consideration  by 
the  Ck)ngreM  of  more  sweeping  deregulatory 
legislation  that  was  the  basis  for  the  1986  Report  on 
Oil  Pipeline  Deregulation  of  the  Department  of 
Jiutice.  See  Oil  Pipeline  Deregulation,  Rfjport  of  the 
U.S.  Department  of  Justice  (ktey  1986). 
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and  procedural  rules  respecting  oil 
pipeline  rate  regulation.  These  sections 
have  different  timing  requirements. 
Under  section  1801  the  Commission 
must  issue  a  final  rule  on  ratemaking 
methodology  no  later  than  one  year  after 
the  date  of  enactment,  but  it  must  not 
take  effect  imtil  365th  day  after  the  date 
of  issuance  of  that  rule.  Under  section 
1802  the  Commission  must  issue  a  final 
rule  on  procedural  reform  no  later  than 
18  months  after  enactment  There  is  no 
restriction  on  when  the  final  rule  on 
procedural  reform  may  take  effect.  The 
Commission  proposes  to  issue  a  single 
rule  to  cover  the  requirements  of  both 
sections,  with  the  same  effective  date  for 
both  the  ratemaking  and  filing 
procediires — ^i.e..  one  year  after  issuance 
of  a  final  rule,  except  for  those 
procedural  changes  discussed  below 
which  are  proposed  to  become  effective 
30  days  after  publication  of  a  final  rule 
in  the  Federal  Register.  This  is  because 
the  two  rules  in  question  are  clearly  and 
closely  related,  llie  two  rules  must  and 
should  work  together,  and  they  are  more 
likely  to  do  so  if  promulgated  at  the 
same  time  and  in  the  same  proceeding. 

IV.  Proposed  Ratemaking 
Methodologies 

A.  Introduction 

Section  1801(a)  of  Title  XVm  reads  as 
follows: 

(a)  ESTABLISHMENT — Not  later  than 
1  year  after  the  date  of  enactment  of  this 
Act,  the  Federal  Energy  Regulatory 
Commission  shall  issue  a  ^al  rule 
which  establishes  a  simplified  and 
generally  applicable  ratemaking 
methodology  for  oil  pipelines  in 
accordance  with  section  1(5)  of  part  I  of 
the  Interstate  Commerce  Act. 

It  is  apparent  from  section  1801(a) 
that  it  is  the  intent  of  the  Congress  that 
oil  pipeline  ratemaking  must  be  done 
more  simply  and  quicUy  than  it  has 
been  done  up  to  now.  By  referencing 
section  1(5)  of  the  ICA,  Congress  re¬ 
affirmed  the  Commission’s  obligation 
under  the  ICA  to  ensure  rates  to  be 
demonstrably  just  and  reasonable.  To 
accomplish  ^s  objective  requires  a 
rate-changing  methodology  that  reduces 
the  necessity  and  likelihood  of 

Prolonged  litigation,  that  can  be  applied 
y  pipelines  and  reviewed  by  shippers 
and  by  the  Commission  expeditiously, 
and  that  is  usable  without  significant 
variation  or  modifications  by  most,  if 
not  all,  pipelines. 

The  Commission  believes  that  the 
approach  of  applying  an  industry-wide 
cap  on  rate  changes  derived  by  an 
appropriate  index  would  achieve  the 
above  described  policy  objectives,  as 
well  as  meet  the  statutory  criteria  of 


simplicity  and  general  applicability. 
Importantly,  Congress  dedared  most 
existing  rates  to  m  just  and  reasonable, 
thus  providing  a  foundation  of  just  and 
reasonable  rates  from  which  to  index.  In 
addition,  a  rate  cap  approach  would 
provide  efficiency  incentives  for  the 
industry,  while  at  the  same  time 
producffig  economic  benefits  for  the 
public. 

Thus,  the  Commission  proposes  an 
index  for  determining  the  mi^mum 
rate  the  pipeline  could  charge.  The 
pipeline  will  be  free  at  any  time  to  set 
a  rate  below  this  maximum  ceiling  rate. 
This  indexing  methodology  would 
constitute  the  Commission’s  generally 
applicable  methodology  for  regulating 
(manges  in  rates  in  the  oil  pipeline 
indust^. 

The  (mmmission,  however,  recognizes 
that  circumstances  vary  by  pipeline  and 
by  market  and,  further,  that  unforeseen 
and  uncontrollable  events  substantially 
affecting  the  cost  of  providing  service 
may  arise  from  time  to  time.  Regulation 
should  take  into  account  particularly 
circumstances  and  provicle  for  a 
deviation  from  a  generally  applicable 
rate-setting  policy  when  necessary  or 
appropriate  to  comply  with  the  statutory 
standi  of  just  and  reasonable  rates. 

The  Commission  proposes,  therefore,  to 
allow  pipelines  to  demonstrate  in 
individiial  pnxmedings  that  rate  levels 
should  be  established  other  than  by 
indexing.  First,  pipelines  will  be 
allowed  the  opportunity  to  file  for 
market  rates  for  markets  in  which  the 
pipeline  can  demonstrate  that  it  lacks 
significant  market  power.  Second,  for 
recoupment  of  extraordinary  costs,  as 
disciissed  supra,  a  pipeline  can  seek  to 
set  rates  using  a  cost-of-service 
methodology.  In  either  event,  a  pipeline 
seeking  approval  to  establish  its  rates 
other  ti^by  indexing  would  be 
reiiuired  to  justify  its  departure  from 
indexing. 

With  respect  to  the  market  rates,  a 
pipeline  would  still  have  the  option  of 
attempting  to  show  that  it  lacks 
significant  market  power  in  some,  or  all, 
of  the  markets  in  which  it  provides 
service,  and  thus  it  should  be  permitted 
to  establish  rates  based  on  its  lack  of 
market  power  in  such  markets.  The 
pipeline  would  be  permitted  to  show  on 
a  case-specific  basis  that  it  lacks 
significant  market  power  in  a 
pnxaeding  similar  to  that  utilized  in 
Buckeye.  Moreover,  pipelines  would  be 
encouraged  to  submit  market-rate  filings 
that  propose  streamlined  procedures  to 
identify  their  competitive  markets  and 
implement  market-based  ratemaking.  In 
other  words,  the  Commission  does  not 
necessarily  view  Buckeye  as  the  last 
word  on  how  such  proceedings  should 


be  (inducted.  Improvements  and 
refinements  are  to  be  expected.^*  Over 
the  years,  it  is  hoped  a  l^y  of 
precedent  would  be  developed  that 
would  enable  the  Commission  to  utilize 
light-handed  regulation  where 
appropriate  ancl  justifiable  without 
subjecting  the  concerned  parties  to 
protracted  and  expensive  adjudicatory 


At  this  time,  the  Commission  is  not 
proposing  to  promulgate  a  rule 
containing  procedures  to  streamline  its 
consideration  of  these  competitive- 
market  showings.  A  simplified  market- 
based  methodology,  even  if  it  could  be 
done  for  oil  pipeline  ratemaking  under 
the  Interstate  ^mmeioe  Act.  would  not 
comply  vdth  the  statutory  directive  of 
establishing  a  “generally  applicable’’ 
methodology,  b^use  it  would  not 
apply  to  rates  charged  in  markets  where 
there  is  insufficient  competitive 
pressure  to  protect  shippers  from  rates 
that  are  unjust  and  unreasonable. 

Establishment  of  a  simplified  and 
streamlined  methodology  for  market- 
based  ratemaking  for  oil  pipelines 
would  involve  resolution  of  several 
complex  antitrust  issues  which  do  not 
appear  to  lend  themselves  to  generic 
resolution. 

Any  attempt  to  establish  threshold 
standards  for  determining  pipeline 
market-power,  in  order  to  shortcut  the 
decisionmaking  process  in  competitive- 
market  inqviiries.  would  necessitate, 
under  due  process  requirements, 
allowing  sffippers  to  rebut  the 
evidentiary  implications  flowing  from 
su(di  thresholds.  Moreover,  to  the  extent 
the  threshold  standards  were  (nafted  to 
be  broadly  applicable  (i.e.,  apply  to 
more  than  just  clearly  competitive 
markets),  the  rebuttal  presumption 
mechanism  would  be  more  fr^uently 
invoked  by  shippers,  thus  leading  to  the 
protracted  litigation  which  Congress 
seeks  to  avoid. 

Nor  does  it  appear  that  the  solution  to 
this  problem  is  to  be  foimd  in 
establishing  “conclusive”  presumptions 
to  identify  competitive  markets. 
Conclusive  presumptions  would  have  to 
be  cnafled  narrowly  so  as  to  identify 
only  the  most  clearly  competitive 
markets.  The  prtx^dure,  then,  would  be 
successful  in  expediting  the 


**Sm  55  FERC  at  61.261.  %<^ere  the  Commission 
recognized  the  experiment^  nature  of  Buckeye’s 
proposal  and  that  it  was  not  intended  to  be 
generally  applicable  to  other  oil  pipelines.  The 
Commission  indicated  that  it  would  be  receptive  to 
alternative  market-based  ratemaking  methodologies 
which  might  be  proposed  by  other  pipelines  that 
are  tailor^  more  closely  to  their  circumstances. 

These  include  issues  of  market  delineation, 
market  concentration  thresholds,  market  share 
thresholds,  water  shipment  competition,  and 
shipper  buying  power. 
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competitive-maiket  inquiry  only 
rarely — the  majority  of  cases  would 
entail  full  hearings.  This  being  so.  it  is 
doubthil  that  a  conclusive-presumption 
procedure  would  make  more  than  a 
minimal  contribution  toward 
accomplidiing  tiba  statutory  goal  of 
streamlining  and  simplifyiikg  the 
Commission’s  dedsionmaki^  on  oil 
piMline  ratemaking. 

For  these  reasons,  the  rulemaking 


approach  may  hold  few,  if  any. 
advantages  over  the  case-by-case 
approach  in  developing  a  maiket-based 
ratemaking  methodology  that  meets  the 
remiirements  of  the  ICA. 

m  any  event,  the  index  methodology 
gives  pipelines  considerable  flexibility 
to  chemge  rates,  and  thus  may 
accommodate  a  pipeline’s  need  in  a 
competitive  maiket  to  respond  to 
competitive  pressures  through  rate 
'  changes. 'This  is  because  the 
methodology  only  establishes  a  ceiling, 
and  pipelines  would  be  free  to  charge 
any  rate  not  exceeding  the  ceiling.^ 

With  respect  to  the  cost-of-service 
methodology,  a  pipeline  would  be 
required  to  stow  mat,  due  to 
extraordinary  circumstances, 
application  of  the  index  in  a  particular 
instance  would  fail  to  result  in  a  just 
and  reasonable  rate  within  the  meaning 
of  the  Interstate  Commerce  Act  The 
cost-of-service  alternative  is  proposed 
only  as  a  temporary  departure  from  the 
indexing  methodology;  subsequent 
changes  to  a  rate  established  imder  the 
cost-of-service  alternative  would  be 
governed  by  the  index. 

The  extent  to  which  a  pipeline  would 
be  allowed  to  switch  bom  one 
methodology  to  another  for  the  same 
rate  is  largely  answered  by  the  proposed 
standards  to  determine  which  of  the  two 
alternatives  to  the  generally  applicable 
indexing  methodology  a  pipeline  will  be 
permittto  to  employ.  As  stated  above, 
allowing  market  rates  will  require  a 
finding  that  the  market  in  question  is 
one  in  which  the  pipeline  is  unable  to 
exercise  significant  market  power,  and 
the  cost-of-service  methodology  will 
require  a  finding  that  the  applicable 
index,  due  to  extraordinary 
circumstances,  will  not  provide  the 
pipeline  a  just  and  reasonable  rate.  A 
pipeline  would  be  permitted  to  depart 
from  indexing  and  utilize  one  of  these 
two  alternatives  only  when  it  can  make 
these  requisite  showings.  Further,  it 


”TIm  only  instancs  In  which  the  indexing 
methodology  might  fail  to  meet  the  needs  of  a 
pipeline  in  competitive  markets  is  where  the  market 
rate  would  be  Shove  the  ceiling  imposed  by  the 
index.  In  such  a  case,  however,  the  pipeline  would 
be  permitted  to  make  a  filing  widi  ^  Commission 
arid  propone  that  M  be  accorded  market -based 
Treatment  of  its  rales. 


follows  as  a  logical  and  practical  reality 
that  a  pipeline  vdiich  is  diarging  market 
rates  would  not  voluntarily  aoek  to 
switch  to  one  of  the  other 
methodologies,  since  market  rates 
would  provide  it  with  at  least  the  same 
degree  of  prichig  flexibility  envisioned 
by  the  othW  two  methods.  Finally,  the 
Commission  {m^xxes  to  employ  the 
cost-of-service  methodolo^  only  for 
those  specific  instances  when  the 
pipeline  can  show  that,  because  of 
extraordinary  circumstaBcea,  the  index 
will  not  permit  a  }ust  and  reasonable 
rate  within  the  meaning  of  the  Interstate 
Commerce  Act  As  statto  above, 
subsequent  changes  to  a  rate  so 
establidiad  would  be  governed  by  the 
index  m'  by  estaUishing  entitlement  to 
market  rates. 

A  final  issue  concerning 
impIem«it^on  of  the  indexing 
me^odology  pertains  to  the 
esttolidunent  of  an  initial  rate  for  new 
service  either  by  an  existing  pipeline  or 
a  new  pipeline.  The  Commission 

Eroposes  to  allow  a  rate  a^eed  to 
Btween  the  pipeline  and  shippers  to 
ser\'e  as  the  fiM  initial  base  rate  for 
such  new  service.  The  Commission  thus 
adopts  the  suggestion  of  the  National 
Coimcil  of  Farmer  Cooperatives  to  use 
as  the  base  rate  the  initial  negotiated 
rate  betwera  the  initial  shipper  to  that 
market  and  the  pipeline.^* 

B.  Indexing  System 
1.  Purposes  and  Benefits 

An  indexing  scheme  has  a  number  of 
benefits.  First,  it  would  permit  pipelines 
to  adjust  rates  to  just  and  reasonable 
levels  bx  inflation-driven  cost  dianges 
without  the  need  of  strict  regulatory 
review  of  the  pipeline’s  individual  cost 
of  service,  thus  saving  regulatory 
expenses.  Second,  an  indexing  scheme 
is  a  form  of  incentive  regulation.  As 
such,  it  gives  joeater  emphasis  to 
productive  efficiency  in  noncompetitive 
markets  than  does  tnulitional  cost-of- 
service  regulation.^  Third,  indexing 
provides  shippers  protecticm  from  rate 
increases  greater  than  the  rate  of 
inflation. 

2.  Choosing  an  Index 

a.  General  inflatioa  indices.  There  are 
a  number  of  ways  to  compute  a  rats 


**  Response  of  the  JMetianal  Connril  ofFannar 
Cooperatives  to  (he  Staff  Proposal  for  Revisions  to 
Oil  Pipeline  Regulations  Pursuant  to  Ifae  Energy 
Falicy  Act  of  19S2.  Docket  Na  ltM9S-ll-eOO,  at  p. 
5  (Af^  SO.  1993). 

*°ln<laariBg  fosters  efticieBcy  by  severing  the 
linkage  undw  traditional  cost-of-servica  ratemaking 
between  a  pipeline's  rate  dianges  and  changes  in 
its  currant  opaeatbig  and  invaatiaant  corns.  This 
providea  tba  pipdine  witb  (be  incentive  to  cnt  coats 
aggressively,  since  it  is  assured  that  it  will  retain 
the  savings  ft  generates. 


index.  One  it  to  use  a  general  inflation 
index  which  measures  overall  inflation 
in  the  economy.  Application  of  a 
general  inflation  index  to  initial  base 
rates  would  ensure'tiiat  rates  measured 
in  real,  or  non-inflated,  terms  do  not 
increase  over  time.  The  most  widely- 
recognized  general  inflation  indices  are 
the  Gross  Domestic  Product  (GDP) 
Implicit  Price  Deflator,  the  Consumer 
Price  Index  (CPI)  and  ^e  Producer  Price 
Index  (PPO  for  Finished  Coods.^*  In 
Buckeye,  the  Commission  permitted  to 
use  of  the  Gross  National  Ifroduct  (GNP) 
deflator  (since  replaced  by  the  GDP 
deflator)  to  determine  Buckeye’s 
maximum  rates  in  markets  where  it 
lacks  simificant  market  power. 

The  Commission  has  indicated  that 
linking  rates  to  a  general  price  index  has 
both  the  benefit  and  burden  of 
simplicity.**  A  disadvantage  of  a 
general  inflation  index  is  that  it  will  not 
precisely  track  cost  changes  in  the  oil 
pipeline  industry.**  To  the  extent  that 
general  price  indices  have  little  direct 
connection  to  the  oil  pipeline  industry, 
they  may  miss  important  changes  in  a 
pipeline’s  costs,  and  rales  could  become 
unreasonably  high  or  low.**  On  the 
other  hand,  general  inflation  indices 
would  not  be  subject  to  concern  over 
potential  manipulation,  and  their  use 
would  not  require  Commission 
resources  in  compiling  an  industry- 
based  index. 

b.  Oil  pipeline  industry  indices. 
Instead  of  relying  upon  a  general 
inflation  ind^,  an  ^dex  scheme  could 
employ  an  index  of  industry  costs  or 
rates.  An  industry-based  index  would 
better  reflect  cost  trends  in  the  oil 
pipeline  industry.  Since  1986,  the 
Bureau  of  Labor  Statistics  (BLS)  has 
reported  component  Producer  Price 
Indices  (PPI)  for  oil  pipeline  rates.*® 


GDP  Implicit  Price  Deflator:  U.S.  D^H.  of 
Commerce.  Economics  and  Statistical 
Administratioa,  BuieM  of  Economic  Analysis, 
Sitfvey  of  Ciinswt  Businass.  CH:  U.S.  Dept  of 
Labor.  Bureau  of  Labor  Statistics,  Mootbly  Labor 
Review.  PPI  (Finished  Goods);  U.S.  Dept  of  Labor, 
Bureau  of  Ldior  Statistics,  Producer  Price  indmces. 

”53  FERC  181,473  at  pp.  82,675. 62,681  (1990). 

^*See.  e.g.  Policy  Statament  on  Incmtive 
Ratemaking.  Incentive  Ratemaking  for  Natural  Gas 
Pipelines,  Oil  Pipelinesand  Electric  Utilities.  61 
FERC  161,168  at  p.  61,591  (1992). 

^Buckeye  Piprfine  Company,  LP.  53  FERC 
1 81,473  at  p.  62,661  (199(8  (Opinion  Na  360). 

”Policy  StateoMnt  on  laoentive  Ratemaking.  61 
FERC  1 61.168  at  p.  61,591  (1992). 

**U.S.  Department  of  Labor,  Bureau  of  L^rnr 
Statistics,  Placer  Price  faidcDces.  Pip^nes,  Except 
Natural  Gas.  BLS  mpocts  price  indices  for  all  oil 
pipelines,  crude  pe^leum  pipelines  and  refined 
petroleum  pipelinea.  For  crude  petroleum 
pipelines,  BUS  separates  the  Trims-Alaska  pipelines 
frm  other  oade  petrelemn  pipelines.  This  is 
significant  tones  (draTrans-Alnska  Pipeline  is 
exchided  hem  tte  definition  of  oil  pipelines  under 
the  Act  of  1992  and  for  purposes  of  tl^  proposed 
rulemaking. 
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The  PPI  series  for  oil  pipeline  rates 
has  three  advantages.  First,  it  tracks 
indiistry  conditions  more  closely  than 
does  a  general  inflation  index.  Second, 
it  does  not  requure  Commission 
resources  in  compiling  a  price  index  for 
the  oil  pipeline  industry.  Third,  it  is 
largely  independent  of  the  behavior  of 
any  individual  regvilated  pipeline. 

A  serious  flaw  m  the  use  of  the 
published  PPI  series  for  oil  pipeline 
rates  is  that  it  is  comprised  of  indices  of 
pipeline  rates,  not  costs.  The  use  of  a 
rate  index  could  create  a  “circularity” 
problem  if  most  oil  pipeline  rates  were 
actually  constrained  by  the  rate  index: 
The  rate  index  would  be  determined  by 
rate  increases  that  are  in  turn 
determined  by  the  rate  index.  While  a 
price  cap  methodology  based  on  the  oil 
pipeline  rate  index  might  work  if  only 
a  small  fraction  of  oil  pipeline  rates 
were  constrained  by  the  index,  the  rate 
index  might  still  develop  a  serious 
downward  bias.®® 

The  Commission  could  use  PPI  price 
data  for  oil  pipeline  inputs  to  construct 
a  cost  index  for  oil  pipelines  by  creating 
a  weighted  average  of  the  prices  of  oil 
pipeline  inputs  such  as  steel  pipe, 
pumps,  power,  and  labor.  In  ^eory,  the 
appropriate  weights  would  depend  on 
the  “production  function”  for  oil 
pipelines:  The  relationship  between  an 
oil  pipeline’s  inputs  and  its  volumetric 
throu^put.  A  disadvantage  of  a  cost 
index  would  be  the  commitment  of 
resources  necessary  to  determine  and 
compile  such  a  cost  index. 

In  Buckeye,  the  Commission  adopted 
another  ty^  of  index  for  capping  rates 
in  non-competitive  markets.  The 
Commission  permitted  the  use  of  the 
weighted  average  of  Buckeye’s  actual 
rates  in  those  markets  where  it  lacked 
significant  market  power  to  determine 
the  price  cap  for  rates  in  non¬ 
competitive  markets.  The  Commission 
chose  the  weighted  average  method  over 


The  Commission  regulates  approximately  150 
oil  pipeline  companies.  In  terms  of  trunkline  barrel- 
milee,  the  ten  laigest  oil  pipeline  companies  in 
1991  (together  unth  their  sWe)  were  as  follows: 
Colonial  Pipeline  Co. — 19.7%,  Lakdiead  Pipe  Line 
Co.  Inc — 9.7%,  BP  Pipeline  (Alaska)  Inc — 7.7%, 
Exxon  Pipeline  Co.— 4.5%,  ARCO  Transportation 
Alaska  Inc — 3.4%,  Plantation  Pipe  Line  Co. — 3.3%, 
Amoco  Pipeline  Co. — 3.1%,  Shell  Pipe  Line  Corp. — 
3.1%,  Ashland  Pipe  Line  Co. — 2.6%,  and  Explorer 
Pipeline  Co. — 2.5%.  FERC  Form  6,  as  compiled  and 
reported  in  the  Oil  a  Gas  Journal,  at  pp.  43, 56-59 
(November  23, 1992).  BP  Pipeline  (Alaska),  Exxon 
Pipeline,  and  ARCO  Transportation  Alaska  have 
undivided  interests  in  the  Trans- Alaska  Pipeline 
System,  which  is  excluded  from  the  defrnition  of  oil 
pipelines  in  the  Act  of  1992. 

**The  oil  pipeline  rate  index  could  become 
biased  downvmrd  in  that  it  would  reflect  rate 
decreases  resulting  from  downward  shifts  in 
demand  for  some  pipelines,  svhile  rate  increases 
resulting  from  upwaH  shifts  in  demand  for  other 
pipelines  could  be  constrained  by  the  index. 


Buckeye’s  original  price-cap  proposal  to 
alleviate  concern  over  the  use  of  an 
endogenous  index.®®  The  Commission 
recognized  that  there  could  still  be  a 
risk  that  a  pipeline  would  raise  its  rates 
in  coihpetitive  markets  in  order  to 
justify  higher  rates  in  non-competitive 
markets.®® 

c.  Conclusion.  The  Commission 
proposes  to  use,  in  an  indexing 
methodology  for  oil  pipelines,  the  GDP 
Implicit  Price  Deflator.  The  GDP 
deflator  is  the  best  indicator  of  inflation 
in  the  overall  economy.®*  Since  it  covers 
the  broadest  range  of  goods  and 
services,  the  GDP  deflator  is  the  least 
volatile  of  general  inflation  indices.  The 
GDP  deflator  is  totally  independent  of 
the  behavior  of  any  pipeline.  The  GDP 
deflator  will  free  the  Commission  from 
the  difficulties  associated  with  the 
construction  of  an  oil  pipeline  industry 
cost  index.  Finally,  the  &)mmis8ion 
believes  that  no  other  general  inflation 
index  is  better  than  the  GDP  deflator  in 
predicting  future  costs  in  the  oil 
pipeline  industry.®®  In  Buckeye,  the 
Commission  recognized  the  predecessor 
of  the  GDP  deflator  to  be  “a  widely  used 
and  well-imderstood  broad-based 
index”®®  and  noted  that  it  is  a 
reasonable  index  for  price  changes  in  a 
competitive  market,  especially  for  a 
short  time  period.®® 

The  Commission  is  persuaded  that  the 
same  inflationary  forces  which  the 
indexed  rate  would  be  designed  to 
reflect  operate  on  non-competitive 
markets  as  well  as  on  competitive 
markets.  In  view  of  the  Congressional 
enactment  of  the  Act  of  1992  and  its 


»53  FERC  161.473  at  p.  62,663  (1990).  Tlia 
Commission  has  indicate  elsewbm  that  actions 
taken  by  a  pipeline  should  not  change  the  value  of 
the  index  us^  to  adjust  its  rates.  See  Policy 
Statement  on  Incentive  Regulation,  61  FERC 
161,166  at  p.  61,591  (1992). 

**>53  FERC  161,473  at  pp.  62,683-4  and  62,687, 
n.  5.  While  the  Commission  recognized  the  concern 
about  the  use  of  an  endogenous  index,  it  noted  that 
Buckeye  could  not  use  an  index  based  upon 
comp^tors’  rates  since  it  may  not  have  current 
access  to  and  accurate  information  about  those 
rates. 

*>  The  Commission  Staff  proposed  the  use  of  the 
Producer  Price  Index  for  Finished  Goods  (PPI-FG) 
in  an  indexing  methodology  for  oil  pipeline 
ratemaking,  lie  Commission  believes  the  GDP 
Implicit  Price  Deflator  would  be  a  better  measure 
of  inflation  in  the  overall  economy,  since  the  PPI- 
FG  reflects  only  a  fraction  of  the  economy:  those 
commodities  that  will  not  undergo  further 
processing  and  are  ready  for  sale  to  the  final 
demand  user. 

**The  Commission  Staff  also  proposed  that  the 
inflation  rate  used  in  the  index  be  r^uced  each 
year  by  one  percent,  as  an  oBset  for  productivity. 
The  Commission  sees  little  justification  for  the 
productivity  offMt.  and  thus  proposes  to  use  the 
GDP  Implicit  Price  Deflator  vtithout  any 
adjustments. 

**  53  FERC  161,473  at  p.  62,681  (1990). 

**  53  FERC  161,473  at  p.  62,661  (1990). 


mandates  for  change  as  described  supra, 
the  Commission  believes  it  has  the 
authority  to  prescribe  indexing  for 
transportation  service  to  those  markets 
where  a  pipeline  may  have  significant 
market  power. 

3.  Procedures  Related  to  the  Indexing 
Methodology 

a.  Filing  the  rates.  Under  the 
Commission’s  proposal,  the  index 
would  be  applied  to  a  rate  which  would 
be  a  just  and  reasonable  rate  established 
by  the  provisions  of  section  1803  of 
Title  XVni  of  the  Act  of  1992.  The  new 
rates  derived  frt>m  using  the  index  also 
would  be  considered  just  and 
reasonable.  For  new  service— either  by 
an  existing  pipeline  or  a  new  pipeline — 
a  negotiated  rate  may  serve  as  an  initial 
rate  upon  which  to  apply  the  index. 

The  Commission  proposes  that,  for 
those  rates  that  are  in  effect  but  under 
investigation  and  thus  subject  to  refund, 
or  that  have  not  been  determined  to  be 
just  and  reasonable,  indexing  would 
still  be  applicable.  The  new  rates 
derived  from  use  of  the  index  would  not 
be  deemed  automatically  just  and 
reasonable  and  would  be  made  eflective 
subject  to  refund. 

Under  the  Commission’s  proposal, 
each  pipeline  will  establish  an  aimual 
ceiling  level  for  each  of  its  rates  in  that 
year.  Tie  annual  ceiling  level  shall 
equal  the  ceiling  level  for  the  previous 
year  times  the  current  value  of  the  index 
divided  by  the  value  of  the  index  in  the 
previous  year. 

At  any  time  during  the  year,  the 
pipeline  may  then  file  and  charge  a  rate 
that  is  less  than  or  equal  to  the  annual 
ceiling  level.®®  Should  a  pipeline  file  a 
rate  below  the  annual  ceiling  level,  it 
could  file  at  any  time  during  the  year  to 
increase  its  rates  up  to  the  ceiling.  There 
would,  of  course,  no  entitlement  to 
recoup  revenues  forgone  by  not  setting 
rates  at  ceiling  levels  in  the  current  or 
previous  years.  If  deflationary  pressures 
push  the  ceiling  level  below  the  filed 
rate  in  any  year,  each  pipeline  would  be 
required  to  reduce  its  rates  so  that  the 
filed  rates  do  not  exceed  the  ceiling.  The 
Commission  proposes  this  requirement 
to  ensure  that  pipeline  rates  will  not 
exceed  general  cost  levels  in  markets 
where  the  pipeline  has  significant 
market  power. 

When  a  pipeline  files  changed  rates  in 
accordance  with  the  index,  it  would 
provide  the  following  information: 

*  A  cover  letter  describing  the  basis 
for  the  proposed  change  (i.e.,  that  it  is 
to  change  rates  according  to  the  index]; 


**  The  Commission  will  not  require  a  rate  to  equal 
its  annual  ceiling  level  because,  in  some  cases,  the 
rate  may  be  constrained  by  competitive  market 
forces. 
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*  The  revised  tariff; 

*  Supporting  information,  induding 
a  compilation  lowing  the  revised  rate 
compared  vrith  the  previous  rate  for  the 
same  movement  of  product,  and  the 
ceiling  rate,  and  inauding  the 
calcul^on  of  the  annual  ceiling  rate 
done  in  accordance  with  propo^ 

§  342.3(c):  and 

*  A  certificate  of  service. 

The  Commission  proposes  to  prohibit 
pipelines  from  filing  rates  that  exceed 
the  annual  ceiling  level.  If  the  pipeline 
believes  that  in  a  particular  instance  the 
index  would  not  ^eld  a  )ust  and 
reasonable  rate,  it  would  be  required  to 
justify  the  need  to  utilize  either  the  cost- 
of-service  methodology  described 
below*®  or  to  charge  market-based  rates. 

b.  Challenges  to  the  rates.  Under  the 
Commission’s  proposed  indexing 
methodology,  just  and  reasonable 
pipeline  rates  that  are  changed  within 
the  applicable  ceilings  established  hy 
the  inwx  are  presumed  to  be  just  and 
reasonable.  Thus,  the  Commission  does 
not  propose  to  entertain,  on  the  merits, 
any  protest  or  complaint  that  makes  a 
generalized  allegation  that  the  rates  are 
unjust  and  uiu'easonable,  or  that  they  do 
not  reflect  the  actual  costs  of  rendering 
the  service  in  question. 

The  statutory  and  proposed  regulatory 
policies  of  streamlining  and  expediting 
oil  pipeline  ratemaking  make  it 
necessary  and  appropriate  to 
circumscribe  cost-of-service  challenges 
to  existing  and  proposed  rates.  Most  of 
the  existing  rates  on  file  with  the 
Qxnmission  have  been  statutorily 
deemed,  in  the  Act  of  1992,  to  be  just 
and  reasonable.  Certain  other  existing 
rates  are  just  and  reasonable  by  virtue  of 
previous  Commission  orders.  Changes 
of  just  aiKi  reasonable  rates  propos^  by 
a  pipeline  that  comply  with  the  index 
are  presumed,  under  the  methodology, 
to  reflect  costs  and  result  in  rates  that 
ar^ust  and  reasonable. 

Tnus,  the  proposed  regulations 
contain  language  to  limit  the 
consideration  of  cost-of-service 
challenges  to  rates  by  shippers.  In  the 
Act  of  1992.  Congress  has  supplied  a 
standard  defining  the  circumstances 
undw  whidi  an  existing  rate  deemed 
jxist  and  reasonable  by  that  statute  may 
be  challenged  in  a  complaint:  when  a 
substantiar change  has  occurred,  since 
the  enactment  date  of  the  Act  of  1992, 
in  either  the  economic  circumstances  or 
in  the  nature  of  the  services  provided, 
which  were  a  basis  for  the  rate.*' 

The  proposed  regulation  adopts  this 
same  standard  for  protests  filed  against 


qmat  damM  to  a  nto  Mtablithod  by  th« 
cott-of  terrico  mothodology  would  be  allowad  to  be 
made  punuant  to  the  index. 

«^Sectioa  1803(b). 


index-based  rate  dianges.  The  pipeline 
would  be  required  to  wow  in  its  rate 
filing  that  the  proposed  new  rate  level 
complies  with  the  applicable  ceiling 
mandated  by  the  index.  This  would 
constitute  a  prima  focie  showing  that 
the  proposea  rate  level  is  just  and 
reasonable.  A  protest  that  generally 
alleged  that  the  proposed  rate  does  not 
reflect  the  pipeline’s  cost-of-service 
would  be  oismissed.  To  obtain  an 
investigation,  the  protestant  would  be 
required  to  allege  in  its  protest,  and 
present  evidence  through  swmm 
affidavit  to  prove,  that  there  has  been  a 
substantial  change,  since  the  rate  was 
last  changed,  in  ei^er  the  economic 
circumstances  or  in  the  nature  of  the 
services  provided  that  were  a  basis  for 
the  rate,  and  that  sudi  change  renders 
the  application  of  the  index  imjust  and 
unreasonable. 

When  a  complaint  is  brought  against 
an  existing  rate  that  was  itself  the 
product  of  the  application  of  the  index 
to  a  prior  rate,  the  same  standard  would 
obtain.  ’That  is.  the  complainant  would 
be  required  to  show  that  there  has  been 
a  substantial  change,  since  the  rate  was 
established,  in  either  the  economic 
circumstances  or  in  the  nature  of  the 
services  provided  that  were  a  basis  for 
the  rate,  and  that  such  change  renders 
the  application  of  the  index  unjust  and 
imreasonable. 

’Thus,  the  proposed  regulations  would 
limit  rate  challenges  by  shippers  imder 
the  indexing  system  to  those 
circumstances  which  Ck>ngress 
determined  would  be  appropriate  fw 
challenges  to  rates  legislatively  deemed 
just  and  reasonable  iinder  the  Act  of 
1992. 11118  result  strikes  a  fair  and 
reasonable  balance  between  the  interests 
of  shippers  and  the  policy  goal  of 
streamlining  and  expediting  the 
ratemaking  process.  , 

An  exception  to  these  limitations 
against  challenges  is  provided  in  the 
proposed  regulations  for  those  rates  in 
existence  on  the  effective  date  of  the 
new  regulations  which  have  neither 
been  deemed  just  and  reasonable  by  the 
Act  of  1992,  nor  determined  to  be  just 
and  reasondble  by  a  Commission  order. 
Such  rates  would  be  subject  to 
complaints  under  secticm  13(1)  of  the 
ICIA  as  traditionally  interpreted. 
However,  when  such  a  rate  is  proposed 
to  be  changed  under,  and  in  compliance 
with,  the  indexing  methodology,  a 
protest  against  the  diange  would  be 
subject  to  the  Act  of  1992  standard  set 
forth  above. 

Finally,  the  restrictions  described  in 
this  part  of  the  proposed  regulations 
apply  only  to  cost-of-service  challenges 
to  rates,  and  would  not  apply  to 
challenges  alleging  other  specific 


violations  of  the  K}A  or  the 
CfommissicHi’s  regulations,  such  as 
undue  discrimination  or  preference;  nor 
would  they  apply  to  non-rate  matters. 

C  Cost-of-Service  Methodology 

Under  the  (Commission’s  proposal,  an 
alternative  to  the  generally  applicable 
indexing  methodology  is  a  cost-of- 
service  presentation  constructed  in 
accordance  with  Opinion  No.  154-B 
and  subsequent  related  opinions.**  This 
is  intended  to  be  a  rarely  used  exception 
to  the  indexing  methodology;  this 
alternative  is  to  be  used  only  when  there 
are  extraordinary  circumstances  under 
which  the  appliration  of  the  index 
would  fail  to  result  in  a  just  and 
reasonable  rate  within  the  meaning  of 
the  Interstate  (Commerce  Act.  By 
’’extraordinary  cirmunstances”  the 
Commission  means  substantial, 
unforeseen,  and  uncontrollable 
increases  in  cost.  The  cost-of-service 
alternative  is  proposed  to  be  only  a 
tmnporary  departure  from  the  indexing 
methodology;  subsequent  changes  to  a 
rate  establiwed  under  the  cost-of- 
service  alternative  woxild  be  governed 
by  the  index 

'The  (Commission’s  rationale  for 

drcumstances  standard  would^ 
interpreted  strictly  is  based  upon  two 
primary  considerations.  First, 
extraordinary  ciraunstances  must  iu>t 
be  used  as  a  means  to  compensate  for 
inefficiency  and  thereby  imdevcut  the 
incentives  intended  to  be  provided  by 
the  generally  applicable  indexing 
policy.  Second,  extraordinary 
circumstances  should  not  be  invoked  for 
expenses  that  are  generally  expected  to 
be  recovered  imder  the  indexing 
method.  In  particularly,  extraordinary 
circumstances  do  not  include  increases 
in  fuel  and  power  costs,  increases  in 
insurance  costs,  and  industry-wide 
expenses  mandated  by  environmental 
and  safety  r^plations.  Such  expenses 
are  generally  expected  to  be  recovered 
by  the  general  inflation  index 
Furthermore,  extraordinary 
circumstances  do  not  include  the  cost  of 
pipe  and  other  capital  equipment 
incurred  during  normal  replacement  or 
throughput  expansion.  Revenues  for 
such  investmrats  are  generally  expected 
to  be  recovered  by  the  application  of 
indexing  to  the  entire  b^  rate,  not 
merely  to  some  operating  and 
maintenance  component  of  such  rate. 


^Sm  WUliamsPipa  Lina  0>mpany.  31 FESC 
1 61377  (Isas)  (Opinion  Na  1S4-B):  Opinion  No. 
154-C.  33  FERC 161327  (1965).  Sea  also  ARCO 
Pipa  Lina  Conpany,  52  FQtC  1 61355  (1990) 
(Opinion  No.  351);  Opinion  No.  351-A.  54  FEKC 
161,396(1990). 
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The  Opinion  No.  154-B  cost-of- 
service  methodology  employs 
traditional  cost-of-service  rate  making 
procedures  based  on  a  trended  original 
cost  (TOC)  rate  base.  The  Opinicm  No. 
154-B  methodology  was  adopted  to 
replace  the  valuation  methoaology 
previously  used  by  the  ICC.  To  provide 
for  minimiim  disruption  to  the  industry 
in  the  initial  switch  from  the  valuation 
methodology  to  the  Opinion  No.  154-B 
methodology,  the  Commission  allowed 
pipelines  in  existence  prior  to  January  1, 
1984  to  adopt  a  starting  or  transition 
rate  base  ba^  upon  the  previously 
used  valuation  rate  base.** 

Appendix  A  is  an  example  of  the 
basic  information  the  Commission 
would  require  from  pipelines  filing  for 
rate  changes  based  on  the  Opinion  No. 
154-B  methodology.  At  the  time  a 
pipeline  files  for  rates  based  on  the 
Opinion  No.  154-^  methodology, 
information  must  be  provided  for  each 
year  since  1983  (to  the  extent  it  has  not 
been  previously  filed)  up  to  the  current 
year.  This  information  is  necessary  for 
the  Commission  Staff,  as  well  as  other 
interested  parties,  to  ascertain  the  basis 
for  the  proposed  rates. 

V.  Procedures  for  Streamlining 
Commission  Action  on  Rates 


Section  1802  of  the  Act  of  1992 
requires  the  Commission  to  consider 
certain  specific  procedmal  issues  in  a 
rule  to  streamline  its  procedures  relating 
to  oil  pipeline  rates.  Accordingly, 
certain  new  procedures  are  proposed  for 
the  treatment  of  protests  and  complaints 
that  will  e]q)edite  consideration  of  rates 
by  reducing  the  frequency  and  the  scope 
of  adjudicatory  proceedings.  These  new 
proc^ures  are  discussed  in  section  A 
below. 

The  new  procedures  will  be 
iimorporated  into  the  Commission’s 
existing  practices  and  procedures  for 
admin^ering  oil  pipeline  tariffs  and 
resolving  ch^enges  to  those  tariffs.  The 
existing  ^ctices  are  codified  in  part 
385  (“Rmes  of  Practice  and  Procedure") 
of  the  Commission’s  regulations,  and 
govern  the  filing  of  tariffs,  protests,  and 
complaints:  service  upon  parties;  time 
periods  for  responding  to  pleadings;  and 
other  details  of  uncontest^  and 
contested  proceedings. 

The  Commission  also  proposes 
sub^antial  revisions  to  the  existing 
^  regulations  on  tarifb,  which  were 
inherited  from  the  I(X,  in  order  to 


**Pip6UnM  which  wm  not  in  nxistenca  prior  to 
DecoiMMr  31, 19S3.  or  vriiich  nrare  not  pro^usly 
relying  on  the  vduetion  rate  baae  to  determine  rate 
lev^  ehoaldalao  UM  the  TOC  method  described 
above.  Thee#  pipelines  will  not  employ  the  starting 
or  transition  rate  base.  Rather,  a  new  pipeline 
would  simply  start  with  its  original  cost 


eliminate  archaic  and  unnecessary 
language. 

A.  New  Procedures 

Congress  clearly  intends  for  the 
Commissicm  to  ejqiedite  its  handling  of 
oil  pipeline  rate  filings.  Section  1802(b) 
of  me  Act  of  1992  specifies  certain 
matters  for  promulgation  of  new 
regulations  by  the  ^mmission  in  order 
to  define  more  sharply,  and  narrow,  the 
issues  when  administrative  adjudication 
is  necessary.  Accordingly,  and  in 
compliance  with  the  explicit  direction 
of  section  1802(a)  to  consider  certain 
specific  procedural  reforms,  the 
Commission  proposes  to  adopt  new 
regulations  addressing  those  reforms  as 
explained  below. 

1.  Identification  of  Information  to 
Accompany  a  Tariff  Filing 

The  Commission  proposes  to  include 
in  its  new  regulations  particular 
guidance  on  the  kinds  of  information 
pipelines  must  file  with  proposed  rate 
changes,  depending  upon  the 
methodology  the  pipeline  utilizes  for 
establishing  its  rates.  This  proposed 
guidance  was  explained  above  in  the 
discussion  of  the  procedures  for 
implementing  the  rate  methodologies. 

2.  Availability  to  the  Public  of  Staff 
Analysis  of  Tariff  Filings 

No  new  regulation  on  public  access  to 
staff  analysis  of  tariff  filings  is  proposed. 
First,  in  those  instances  when  no  protest 
or  complaint  is  lodged  against  a  tariff 
there  would  seem  to  be  no  need  for 
making  staff  analysis  available.  Second, 
in  those  instances  when  a  protest  or 
complaint  is  lodged  but  is  dismissed  by 
the  Commission  based  upon  the 
pipeline’s  response  and  without  further 
investigation,  the  reasons  for  such 
dismissal  would  be  set  forth  in  the 
dismissal  order.  The  Commission 
believes  this  would  be  sufficient  to  meet 
any  public  need  or  right  to  know  of  the 
basis  for  die  Commission  action. 

Finally,  when  an  oil  pipeline  tariff  is 
subject  to  investigatory  proceedings  or 
has  been  set  for  hearing,  the  usual  rules 
of  discovery  foimd  in  §  385.401,  et  seq., 
of  the  Commission’s  regulations  would 
apply.  *1110  Commission  believes  these 
rules  are  adequate  to  ensure  that 
interested  parties  have  access  to  the 
information  they  require  to  make  their 
respective  cases  before  the  Commission. 

3.  Standing  of  Parties  to  File  Protests 
Standing  to  file  a  protest  under 

section  15(7)  of  the  ICA  is  proposed  to 
be  limited  to  parties  that  possess  a 
direct  economic  stake  in  the  pipeline 
rate  or  practice  in  question.  'This  means 
that  the  actual  or  potential  customers  of 


the  pipeline  would  have  standing  to  file 
protests.  The  proposed  regulations 
would  require  that  such  parties  submit 
a  verified  statement  showing  that  the 
routes  they  have  shipped  over,  have 
attempted  to  ship  over,  or  plan  to  ship 
over  are  covered  by  the  rates  or 
practices  they  challenge. 

Whether  customers  of  customers  of 
pipelines  should  be  deemed  to  have  an 
interest  in  pipeline  rates  or  practices 
sufficient  to  confer  standing  is  an  open 
question.  Pipeline  charges  for 
transportation  constitute  only  a  small 
percentage  of  the  downstream  price  of 
petroleum  products.**  It  would  seem 
that  direct  customers  of  pipelines  have 
a  much  larger  stake  in  pipeline  rates  and 
practices.  Should  the  Commission 
therefore  rely  solely  upon  shippers  to 
bring  claims  alleging  potential 
violations  of  the  ICA?  A  factor  that 
weighs  against  limiting  standing  to 
shippers  is  that  many  of  them  are 
affiliated  with  the  pipelines  they  utilize 
for  transportation  of  their  products  and 
thus  may  have  reasons  not  to  bring 
potentieuly  meritorious  claims.  The 
Commission  would  therefore  propose  to 
confer  standing  upon  a  customer  of  a 
pipeline  customer  if  it  can  demonstrate 
that  its  economic  stake  in  the  issue 
sought  to  be  raised  is  "substantial”  and 
no  other  party  can  adequately  represent 
it. 

The  Commission  would  confer 
standing  upon  competitors  of  pipelines 
only  for  the  limited  purpose  of  alleging 
that  a  pipeline  is  engaging  in  imfair  or 
anti-competitive  practices  that  would 
violate  the  ICA.  Thus,  a  competitor, 
without  more,  would  not  have  standing 
to  protest  rate  filings.  Although  the 
Commission  is  not  charged  with  the 
responsibility,  or  the  authority,  to 
enforce  the  antitrust  laws,  its  obligation 
under  the  ICA  to  ensure  that  pipeline 
rates  and  practices  are  just  and 
reasonable  gives  it  an  interest  in  the 
competitive  behavior  of  pipelines.** 

This  interest  would  be  particularly 
compelling  in  those  markets  where  the 
pipeline  is  permitted  to  establish  rates 
without  prior  regulatory  restraints 
because  the  Commission  has 
determined  that  the  pipeline  does  not 
possess  market  power.  A  pipeline  which 
engaged  in  anti-competitive  practices  in 
such  circumstances  would  be 
imdercutting  the  justification  for  market 
rate  treatment.  The  Commission  would 


*"Tlw  average  pipeUae  tariff  rata  in  1981  was 
59.1  cants  per  baml.  and  in  1990,  it  was  B2.8  cents 
par  barrel  FERC  Form  6.  By  contrast  the  currant 
price  of  a  barrel  of  gasoline  is  about  40  dollars. 

■'Seortflwricmi  TruddngAsstL,Inc.w.  Uaited 
States.  642  F.2d  916. 922  (5th  Cir.  1981)  (the  ICA 
expresses  a  "general  policy  in  favor  of 
competition.") 
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obviously  have  a  strong  interest  in 
having  such  activity  brought  to  its 
attention.  Thus,  the  proposed  new 
regulations  would  grant  standing  to 
shippers,  potential  shippers  or 
competitors  of  pipelines  who  allege  that 
the  pipeline  is  engaging  in  anti* 
competitive  practices,  including  but  not 
limited  to  allegations  of  predatory 
pricing. 

4.  Level  of  Specificity  for  Protests  and 
Complaints 

This  issue  has  been  addressed  above, 
in  the  discussion  of  the  kinds  of  claims 
the  Commission  woiild  consider  on  the 
merits  vmder  the  alternative  rate 
methodologies. 

5.  Gmdelines  for  Commission  Action  on 
the  Portion  of  the  Tariff  or  Rate  Filing 
Subject  to  Protest  or  Complaint 

If  a  rate  change  is  filed  and  no  protest 
from  third  parties  is  received,  the 
Commission  proposes,  with  one 
exception,  that  such  rates  take  effect 
without  suspension.  The  exception  is  a 
filing  which  proposes  to  change  a  rate 
that  is  itself  subject  to  a  refund 
obligation — such  a  filing  may  be 
suspended  by  the  Commission  in  the 
absence  of  a  protest. 

The  Commission  proposes  that  rates 
which  are  protested  will  be  subject  to 
suspension.  Suspension  will  normally 
be  of  the  minimum  time  allowed  by  law. 
Should  the  Commission  decide,  after 
review,  that  the  protest  is  not  valid,  the 
pipeline  would  be  relieved  of  any 
refimd  obligation  as  to  such  rate  from 
the  date  the  rate  was  collected. 

The  Commission  would  confine  its 
investigations,  and  remedial  actions  (if 
any)  to  the  disputed  rate  or  practice,  and 
no  others.  Protests  and  complaints 
raising  certain  specific  issues  (the 
proposed  regulations  require  specificity 
in  protests  and  complaints)  should  not 
be  the  basis  for  triggering  a  systemwide 
inquiry  or  going  into  other  specific 
issues  not  raised.  Limiting  the  scope  of 
investigatory  proceedings  in  this 
manner  seems  essential  to  achieving  the 
Congress*  objectives  of  increasing  the 
efficiency  and  economy  of  the 
Commission’s  regulations  of  oil 
pipelines. 

Thus,  a  proceeding  on  the  issue  of 
whether  a  given  pipeline  exercises 
market  power  in  a  market  would  be 
limited  to  evidence  relevant  to  that 
issue.  This  would  preclude,  for 
example,  the  introduction  or 
consideration  of  evidence  related  to  the 
pipeline’s  cost  of  service. 


Authority  to  suspend  rate  filings,  urfaetber 
protested  or  not  would  lie  exclusi^y  with  the 
Conunissicm  under  die  proposed  regulations. 


There  will  be  room  for  interpretation 
of  this  proposed  restraint  on  the  scope 
of  proceedings.  Relevancy  is  often 
subject  to  debate.  Under  the 
Commission’s  proposal,  it  would  be  the 
task  of  the  presiding  judge  to  make  the 
proper  rulings  to  ensiure  that 
proceedings  remain  focnised  on  the 
issues  raised. 

6.  Opportunity  for  Pipeline  to  Respond 
to  Protest  or  Complaint 

Protests  to  a  rate  filing  must  be  filed 
no  later  than  ten  days  after  such  filing. 
The  pipeline  would  be  permitted  to 
respond  to  any  protest  within  five  days 
of  the  date  of  filing  of  the  protest,  ancl 
to  any  complaint  within  30  days  (as 
cnirrently  provided  in  §  385.213  of  the 
Commission’s  rules).  This  proposal 
contemplates  that  the  Commission 
would  examine  the  pipeline’s  response 
to  a  protest  or  complaint  to  make  a 
determination  as  to  whether  to 
commence  a  formal  investigation  of  the 
tariff.  If  the  Commission  were  to 
determine  that  formal  investigation  is 
not  warranted,  the  protest  or  complaint 
would  be  dismissed.  If  the  Commission 
were  to  determine  that  a  formal 
investigation  is  warranted,  then  the 
matter  would  proceed  to  the  next  stage 
(ADR  procedures,  see  discussion 
below).  The  determination  of  whether  to 
initiate  a  formal  investigation  of  a  tariff 
filing  will  be  made  within  the  30-day 
statutory  notice  period. 

7.  Complaints  Against  ’’Grandfathered” 
Rates 

The  Act  of  1992  provides  that 
complaints  against  otherwise 
grandfathered  rates  may  be  filed  under 
certain  circumstances:  A  substantial 
change  has  occurred  since  enactment  in 
either  the  economic  circumstances  or 
the  nature  of  the  services  which  were  a 
basis  for  the  rate;  the  complainant  was 
contractually  barred  from  challenging 
the  rate  prior  to  enactment;  or  the  rate 
was  unduly  discriminatory  or 
preferential.®® 

The  Commission  will  not  enumerate 
in  advance  the  specific  factual 
allegations  that  would  cause  it  to 
entertain  a  complaint  against  rates 
statutorily  deemed  to  be  just  and 
reasonable.  The  Commission  would 
apply  the  proposed  regtilations  on 
standing  to  any  complaints  filed  against 
such  rates.  Thus,  the  Commission 
would  not  investigate  grandfathered 
existing  rates  tmless  a  complaint 
meeting  one  of  the  statutory 
exceptions  ®^  were  filed  by  a  person 


**  Sea  1803  (b)  and  (c)  of  the  Act  of  1992, 42 
U.S.C.  7172  note  (1988). 

•*Id. 


with  a  direct  economic  interest  in  those 
rates,  i.e.,  a  shipper,  or  would-be 
shipper,  or  a  person  that  meets  one  of 
the  other  tests  for  standing. 

8.  Elimination  of  Staff-Initiated 
Investigations 

Section  1802(b)  requires  the 
Commission  to  propose  a  regulation 
defining  the  specific  circumstances 
under  which  staff  may  initiate  a 
"protest”  (i.e.,  an  investigation).  Section 
375.306(a)  of  the  current  regulations 
authorizes  the  Oil  Pipeline  Board 
(Board)  to  exercise  the  Commission’s 
power  imder  section  15(7)  of  the  ICA  to 
institute  investigations  of  proposed 
tariff  changes,  lliis  authority  includes 
suspending  a  tariff  filing  on  the  Board’s 
own  motion.*® 

The  Commission  proposes  to 
eliminate  the  Board  and  instead  reserve 
to  itself  the  authority  to  suspend  tariffs, 
while  delegating  to  Staff  Office  Directors 
certain  of  the  ouer  duties  currently 
delegated  to  the  Board.®®  Some  duties 
currently  delegated  to  the  Board  would 
not  be  applicable  under  the  proposed 
regulations.  For  example,  the  granting  of 
special  permission  to  place  tariffs  in 
effect  on  less  than  30  days  notice  and 
"Fourth  Section”  waivers — i.e.,  fiom  the 
provisions  of  section  4  of  the  KZA  which 
would  allow  a  pipeline  to  charge  a 
greater  amoimt  for  a  shorter  distance 
over  the  same  line  or  route  in  the  same 
direction,  or  to  charge  any  greater 
compensation  as  a  throu^  rate  than  the 
aggregate  of  the  intermediate  rates — ^will 
be  granted  automatically  under 
proposed  §  341.14  and  §  341.15.  Rates 
for  depreciation  will  be  considered  only 


**The  Board  «ras  initially  established  at  the 
Commission  pursuant  to  section  17(2)  of  the  ICA. 
Under  section  17(2)  the  Commission  has  the 
authority  to  rescind  its  delegation  to  the  Board  at 
any  time.  While  section  17(2)  does  not  specifically 
provide  for  delegation  to  Office  DirectOTS,  it  does 
not  bar  such  delegation,  particularly  in  light  of  the 
specific  language  of  sections  401(g)  and  402(b)  of 
the  DOE  O^anization  Act  %vhich  gives  the 
Commission  the  power  to  delegate  and  udiich 
transferred  the  functions  and  authority  related  to  oil 
pipeline  regulation  from  the  ICC  to  the 
Commission. 

**The  Commission  would  authorize  die  Chief 
Accountant  or  the  Chief  Accountant’s  designee  to 
pass  upon  applications  to  increase  the  size,  add  to 
or  combine  property  units  of  oil  pipeline 
companies,  and  sign  all  correspondence  on  bdialf 
of  the  Commission  relating  to  Aimual  Report  No. 

6.  The  Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  at  the  Director’s  designee 
would  be  delegated  authority  to  grant  at  deny 
petitioiu  for  waiver  of  armu^  charges;  accept  any 
uncontested  item  which  has  been  filed  consistent 
%vith  Commission  regulations  and  policy;  reject  any 
filing  which  patendy  fails  to  comply  with 
applicable  statutory  requirements  and  with  all 
applicable  Commission  rules,  reguladons  and 
orders  for  which  a  waiver  has  not  been  granted;  and 
refer  any  matter  to  the  Commission  udiich  the 
Director  believes  should  be  acted  upon  by  the 
Commission. 
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in  individual  cost-of-service 
proceedings.  Staff  would  have  no 
independ^  authority  to  initiate 
investigations. 

B.  Revisions  to  Existing  Procedures 

1.  Tariff  Filing  Requirements 

The  Commission  has  never 
significantly  altered  the  tariff 
regulations  it  inherited  from  the  ICC.’' 
Some  of  these  regulations  have 
remained  essentially  unchanged  for  over 
60  years.”  The  Commissimi  proposes  to 
revise  the  regulations  contained  in  parts 
341  through  345. 347,  352,  360  and  361 
of  title  18  of  the  Code  of  Federal 
Regulations.  The  Conunission  further 
proposes  to  make  these  revised 
regulations  effective  30  days  after 
issuance  and  publication  of  the  final 
rule  in  the  Federal  Register.” 

The  recommended  changes  to  the 
existing  filing  requirements  should 
significantly  reduce  the  burden  of  the 
preparation  and  filing  of  oil  pipeline 
tariffs.  In  particular: 

•  Separate  special  permission 
applications  would  no  longer  be  filed; 
rather,  the  request  would  1m  made 
concurrratly  with  the  tariff  filing.  The 
special  permission  would  be  deemed  to 
be  granted  imless  specifically  denied 
wi^in  30  days  of  the  date  of  the  tariff 
filing. 

•  Current  regulations  prohibit  the 
withdrawal  of  pending  tariffs.  The 
revised  regulations  would  permit 
pending  tariff  filings  to  be  withdrawn 
prior  to  their  proposed  effective  date. 

•  Format  requirements  would  be 
revised  and  simplified  to  account  for 
technological  advances. 

•  The  requirements  to  file 
concurrences  and  powers  of  attorney 
with  the  Commission  would  be 
eliminated. 

•  Requirements  related  to  oil  pipeline 
valuations  would  be  eliminated  in  their 
entirety. 

Finally,  the  Commission  proposes  to 
require  a  full  30  days’  notice  for  newly- 
constructed-pipeline  rate  filings. 

2.  Revised  Accounting  Requirements 

The  Commission  does  not  propose  at 
this  time  to  modify  the  regulations 
relating  to  the  Uniform  System  of 

*’Th«  lOCs  regulations  were  transferred  from  49 
CFR  (contafrung  KX^  regulations)  to  18  CFR 
(containing  FEKC  regulations)  by  a  1984 
rulemaking.  Sea  Regulations  Pre^bles  1982-85. 
FERC  Stats,  and  Re^.  130,552  (1984). 

**In  1928,  the  IOC  issued  ‘‘Tariff  Circular  Na 
20,”  whkfa  contained  many  of  die  filing  provisions 
still  extant  in  the  regulations  adopted  by  the  FERC 

**Odier  dianges,  however,  would  be 
incorporated  into  the  revised  filing  requirements 
effective  witit  die  implementation  of  the  revised 
rata  methodologies. 


Accounts,  with  the  exception  of  a  minor 
technical  change  discussed  below. 

These  regulations,  to  the  extent 
modification  is  needed,  can  best  be 
revised  following  issuance  of  a  final  rule 
on  pipeline  rates.  After  issuance  of  a 
fin^  rule,  the  need  for  any  changes  in 
the  accounting  regulations  can  letter  be 
evaluated. 

The  Oil  Pipeline  Board  has  been 
regularly  granting  pipelines  waiver  of 
the  requirements  of  Instruction  3-2, 
relating  to  the  minimum  amount  for 
capitaUzation  of  property  acqtiisitions. 
St^  recommended  that  the 
Commission  increase  the  minimum 
amount  from  $500  to  $2,500.  The 
Commission  proposes  that  this  technical 
amendment  Im  made  effective  30  days 
after  issuance  and  publication  of  the 
final  rule  in  the  Federal  Register. 

C.  Alternative  Dispute  Resolution 

Further  evidencing  Congress’  goal  to 
reduce  the  time  and  expense  associated 
with  the  regulation  of  oil  pipeline  rates, 
section  1802(e)  of  the  Act  of  1992 
requires  that  the  Commission,  to  the 
maximum  extent  practicable,  establish 
alternative  dispute  resolution  (ADR) 
procedures,  including  “required 
negotiations  and  volimtary  arbitration,’’ 
for  use  early  in  a  contested  rate 
proceeding.®®  Any  rates  derived  from 
implementation  of  ADR  must  be 
considered  on  an  “expedited  basis.’’ ®^ 

The  Administrative  Dispute 
Resolution  Act  of  1990  (“ADRA”)  ®* 
amends  the  Administrative  Procedure 
Act®’  by  adding  a  new  subchapter  to 
provide  explicit  statutory  authorization 
allowing  federal  agencies  to  use  ADR 
techniques  in  lieu  of  litigation  to  resolve 
a  dispute  in  the  agency’s  administrative 
programs  when  all  the  participants  tp 
the  dispute  voluntarily  agree  to  its  use. 
ADR  methods  include  the  use  of  a 
neutral,  an  individud  who  functions  to 
aid  the  participants  in  resolving  the 
controversy.  The  ADRA  provides  that 
ADR  methods  may  include,  but  are  not 
limited  to.  settlement  negotiations, 
conciliation,  facilitation,  mediation, 
factfinding,  minitrials,  and  arbitration, 
or  any  combination  of  these,  as 
described  below: 

Conciliation  is  an  informal  process  in 
which  the  third  party  tries  to  bring  the 
parties  to  agreement  by  lowering 
tensions,  improving  commimications, 
interpreting  issues,  providing  technical 
assistance,  exploring  potential  solutions 
and  bringing  about  a  negotiated 

■^SecUoa  1802(e). 

**S  U.S.C  571-83,  M  amended  by  Public  Law 
102-354. 106  SUL  944  (August  26. 1992). 

•>5  U.S.C  551-557  (1988). 


settlement,  either  informally  or,  in  a 
subsequent  step,  through  formal 
mediation.  Ckmciliation  is  frequently 
used  in  volatile  conflicts  and  in 
disputes  which  the  parties  are  unable, 
unwilling  or  unprepared  to  come  to  the 
table  to  negotiate  their  differences.®® 
Facilitation  is  a  collaborative  process 
used  to  help  a  group  of  individuals  or 
parties  with  divergent  views  reach  a 
goal  or  complete  a  task  to  the  mutual 
satisfaction  of  the  participants.  The 
facilitates  functions  as  a  neutral  process 
expert  and  avoids  making  substantive 
contributions.  The  facilitator’s  task  is  to 
help  bring  the  parties  to  consensus  on 
a  number  of  complex  issues.®® 

Mediation  is  a  structured  process  in 
which  the  mediator  assists  the 
disputants  to  reach  a  negotiated 
settlement  of  their  differences. 

Mediation  is  usually  a  voluntary  process 
that  results  in  a  signed  agreement  which 
defines  the  future  oehavior  of  the 
parties.  The  mediator  uses  a  variety  of 
skills  and  techniques  to  help  the  parties 
reach  a  settlement  but  is  not  empowered 
to  render  a  decision.®® 

Factfinding  is  a  process  used  from 
time  to  time  primarily  in  public  sector 
collective  bargaining.  The  Fact  Finder, 
drawing  on  both  information  provided 
by  the  parties  and  additional  research, 
recommends  a  resolution  of  each 
outstanding  issue.  It  is  typically 
nonbinding  and  paves  the  way  for 
further  negotiations  and  mediation.®' 
The  minitrial  is  a  privately-developed 
method  of  helping  to  bring  about  a 
negotiated  settlement  in  lieu  of 
corporate  litigation.  A  typical  minitrial 
mi^t  entail  a  period  of  limited 
discovery  after  which  attorneys  present 
their  best  case  before  managers  with  the 
authority  to  settle  and  a  neutral  advisor 
who  may  be  a  retired  judge  or  other 
lawyer.  The  managers  then  enter 
settlement  negotiations.  They  may  call 
on  the  neutral  advisor  if  they  wish  to 
obtain  an  opinion  on  how  a  court  might 
decide  the  matter.®®  The  neutral  may 
also  be  called  upon  to  mediate  the 
dispute. 

Arbitration  is  a  relatively  formal 
process  in  which  parties  jointly  select 
the  decisionmaker  to  whom  they  turn 
over  the  decisionmaking.  The  a^itrator, 
after  hearing  each  side,  issues  a  decision 
following  the  procedures  agreed  to  in 
advance.  The  ADRA  provides  for  a 
binding  arbitration  with  limitations  that 

**  Administntive  Confmac*  of  the  U.S.. 
Souicebook:  Federal  Ageocy  Use  of  AltamatiTe 
Meana  of  Dispute  Resolutioa  (Office  of  the 
Chairman.  1987)  (Soun:rt>ook)  at  44. 

•»/d.at45. 

-Id. 

-Id. 

-Id. 
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protect  the  agency's  statutory  authority. 
The  ADRA’s  arbitration  pro^sion  is 
separately  described  ana  fully  discussed 
below. 

It  is  the  policy  of  the  Commission  to 
conclude  its  administrative  proceedings 
as  fairly,  effectively,  efficiently,  and 
expeditiously  as  possible.  To  that  end. 
the  Conunission  W  long  had  in  place 
flexible  settlement  regulations  that 
encourage  and  promote  the  use  of 
settlement  negotiations  and  other  means 
to  resolve  disputes.  The  Commission 
now  has  the  opportimity  to  further 
develop  and  refine  its  policies  to 
achieve  less  costly,  less  contentious, 
and  more  timely  decisions  in  its  oil 
pipeline  rate  proceedings.  Under  the 
existing  framework  for  ffie  review  and 
determination  of  its  proceedings,  the 
Conunission  intends  to  foster  the 
efiective  and  sound  use  of  iimovative 
ADR  procedures  piusuemt  to  the 
guidelines  established  in  the  ADRA. 

Consistent  with  the  Congressional 
mandate  contained  in  both  the  Act  of 
1992  and  the  ADRA,  the  Conunission 
encourages  participants  in  its  oil 
pipeline  proceedings  to  consider  the  use 
of  ADR  procediues  to  assist  them  in 
resolving  any  differences  among  them. 
ADR  techniques  are  informal 
procediues  based  on  the  informed 
consent  of  all  the  participants. 
Flexibility  is  the  mainstay  of  ADR. 

1.  Required  Negotiation 

The  Act  of  1992  provides  that  the 
Commission  shall  include  “required 
negotiations”  in  its  ADR  procedures.  In 
this  connection,  with  respect  to  all 
pipeline  rates  which  are  suspended,  the 
Commission  proposes  to  send  all 
protested  oil  pipeline  rate  filings  to  a 
settlement  judge  for  consideration  of 
appropriate  disposition  of  the  protest 
and  final  action  to  be  taken  on  the  rate 
filing  at  the  time  the  Conunission  issues 
a  suspension  order.  The  settlement 
judge  would  be  required  to  convene  a 
conference  of  all  interested  parties 
within  a  short  period  of  time.  Parties  to 
the  proceeding  would  be  required  to 
participate  in  the  resolution  of  these 
issues.  The  settlement  judge  would,  as 
necessary  and  appropriate,  and  as  may 
be  ^ded  by  Commission  requirements 
in  the  individual  proceedings,  submit 
status  reports  on  whether  settlement 
efforts  should  continue  or  whether 
formal  hearing  procedures  should 
commence.  The  Commission  would,  in 
appropriate  cases,  provide  time  limits 
on  the  settlement  judge. 

2.  Arbitration 

The  ADRA  establishes  procedures  for 
binding  arbitration  proceedings.  To  the 
extent  participants  wish  to  use  a 


different  arbitration  procedure,  they 
should  feel  frm  to  propose  one. 

a.  Applicability  to  commission 
proceedings.  Section  1802(e)  of  the  Act 
of  1992  requires  the  Comn^ion  to 
provide  vcuuntary  arbitration 
procedures  for  rate  matters  involving  oil 
pipelines.  The  Commission  believes  that 
the  form  of  binding  arbitration  provided 
in  the  ADRA  should  be  among  those 
ADR  techniques  available  to 
participants. 

b.  Authorization.  Participants  may  at 
any  time  submit  a  proposal  to  use 
binding  arbitration  to  resolve  all  or  part 
of  any  oil  pipeline  rate  matter  in 
controversy  Mfore  the  Conunission.  A 
proposal  to  use  binding  arbitration 
would  follow  the  proc^ures  to  be 
developed  consistent  with  the  ADRA 
and  the  Commission’s  responsibilities 
under  the  Act  of  1992.  The  proposal 
would  be  submitted  in  writing.  To 
enstire  that  the  use  of  arbitration  is  truly 
volimtary  on  all  sides,  the  Conunission 
would  not  require  any  person  to  consent 
to  an  arbitration  propo^  as  a  condition 
of  receiving  a  contract  or  benefit. 
Similarly,  no  company  regulated  by  the 
Conunission  may  impose  such  a 
condition.  Further,  an  arbitration 
proposal  would  be  required  to  have  the 
express  consent  of  all  interested  parties. 

Any  agreement  to  arbitrate  would  be 
enforceable  under  the  Arbitration  Act.”” 
The  Senate  Report  accompanying  the 
ADRA  states  that  the  purpose  of  section 
589  of  the  ADRA  is  to  coordinate  and 
clarify  the  relationship  between  the 
ADRA  and  the  existing  Arbitration  Act, 
and  stresses  that  the  existing  Arbitration 
Act  applies  to  enforcement  of  arbitration 
agreements  reached  pursuant  to  the 
ADRA.'® 

c.  Arbitrator.  Participants  in  an 
arbitration  proceeding  would  be  entitled 
to  select  the  arbitrator.  The  particular 
procedure  to  be  used  in  selecting  an 
arbitrator  is  not  provided;  however,  the 
arbitrator  is  required  to  meet  the 
requirements  of  a  neutral.  An  arbitrator, 
like  a  neutral  as  described  in  proposed 

§  342.9(e),  may  be  a  permanent  or 
temporary  officer  or  employee  of  the 
Federal  Government  (including  an 
administrative  law  judge),  or  any  other 


**9  U.S.C  1  (1962).  Section  4  of  the  Arbitration 
Act  provides  that 

“(a]  party  aggrieved  by  the  alleged  failure, 
ne^ect.  or  refusal  of  another  to  arbitrate  under  a 
written  agreement  for  arbitration  may  petition  any 
United  States  district  court  vdiich,  save  tot  such 
agreement,  would  have  furisdiction  under  title  28, 
in  a  dvil  action  or  in  admiralty  of  the  sul^ect  matter 
of  a  suit  arising  out  of  tiie  controversy  between  the 
parties,  for  an  order  directing  tiiat  such  arbitration 
proceed  in  the  manner  provided  for  in  such 
agreement  ** 

^S.  Rep.  No.  543, 101st  Cong.,  2d  Sess.  at  13, 
(1990). 


individual  acceptable  to  the 
participants.  The  arbitrator  must  have 
no  official,  financial  or  personal  conflict 
of  interest  with  respect  to  the  issues  in 
controversy,  unless  th^artidpants 
waive  this  restriction.  The  arbitrator’s 
duties  would  include  conducting 
hearings,  administering  oaths,  issuing 
subpoenas  to  compel  attendance  of 
witnesses  and  production  of  evidence  at 
hearing.  The  aroitrator  would  be 
expressly  authorized  to  make  dedsions 
on  rate  matters  subjed  to  arbitration.  As 
the  Senate  Report  to  the  ADRA  explains: 

This  section  is  intended  to  provide 
arbitrators  with  the  appropriate  authority  and 
flexibility  to  conduct  Mitral  proceedings  in 
an  informal  and  efficient  manner  and  to  keep 
the  arbitral  proceedings  from  becoming,  in 
essence,  full-blown  litigation  proceedings. 

An  arbitrator  should  not  use  the  authority 
granted  in  this  section  to  indulge  in  or  permit 
excessive  discovery.  Instead,  the  arbitrator 
should  make  appropriate  use  of  the  authority 
provided  in  this  se<^on  to  gather  the 
necessary  materials  and  information  to 
conduct  a  fair,  effactive  and  expeditious 
inquiry. 

The  section  also  limits  arbitrators  to  the 
subpoena  authority  granted  by  the 
Arbitration  Act  and  to  the  agency  sponsoring 
the  arbitral  proceeding.  This  language  is 
intended  to  ensure  that  the  same  practices 
and  body  of  law  apply  to  all  arbitrations  of 
disputes  with  fedei^  agencies,  whether 
initiated  under  the  ADR  subcfaapter  in  Title 
5  or  the  Arbitration  Act  in  Title  9.  It  is  also 
intended  to  ensure  that  federal  agencies  do 
not  gain,  as  a  consequence  of  this  Act,  any 
subpoena  powers  that  they  do  not  already 
possess.'* 

d.  Rules  of  conduct.  The  Commission 
proposes  to  incorporate  into  its  rules  the 
provisions  in  section  589  of  the  ADRA 
that  establish  basic  rules  for  the  conduct 
of  binding  arbitration  proceedings, 
including  hearing.  The  arbitrator  would 
set  the  time  and  place  for  the  hearing 
and  notify  the  participants.  A  record 
would  be  prepared,  if  desired,  and 
evidence  presented.  The  hearing  would 
be  conducted  expeditiously  and 
informally.  The  arbitrator  could  exclude 
evidence  that  is  irrelevant,  immaterial, 
unduly  repetitious  or  privileged. 
According  to  the  Senate  Report  to  the 
ADRA,  this  common  arbitrd  standard 
ensures  informal  and  expeditious 
proceedings.'”  Ex  parte 
communications  would  be  prohibited, 
allowing  the  arbitrator  to  impose 
sanctions  for  a  violation  of  this 
prohibition.  The  arbitrator  would  be 
required  to  issue  an  award  within  30 
days  of  the  close  of  the  hearing,  unless 
the  participants  and  arbitrator  agree 
otherwise. 


”/d. 

”/tf. 
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e.  Arbitration  awards.  The  ADRA 
provides  standards  for  the  issuance  and 
appeal  of  arbitral  awards.  The 
Commission  proposes  to  adopt  those 
standards.  The  award  should  be  in 
writing  and  include  a  brief,  informal 
disctission  of  the  factual  and  legal  basis 
for  the  award.  The  prevailing 
participants  should  file  the  award  with 
the  Commission  and  serve  all 
participants.  The  award  would  become 
final  30  days  after  it  is  served  on  all 
participants;  however,  the  Commission, 
upon  motion  or  otherwise,  could  extend 
this  period  for  and  additional  30*day 
period  upon  notice  of  the  extension  to 
all  participants. 

A  final  award  would  be  binding  on 
the  participants  and  may  be  enforced 
under  the  provisions  of  the  Arbitration 
Act,  as  amended  by  the  ADRA.  Under 
the  ADRA,  a  non-party  will  be  able  to 
seek  to  have  an  award  vacated  by  courts. 
The  ADRA  amended  section  10  of  the 
Arbitration  Act  to  provide  that  a  person 
who  was  not  a  party  to  an  arbitration 
proceeding  may  obtain  judicial  review 
of  the  award  upon  a  showing  that  the 
appealing  person  has  been  adversely 
amcted  or  agmeved.  In  addition,  that 
person  must  aemonstrate,  pursuant  to 
the  amended  Arbitration  Act,  that  die 
use  of  arbitration  or  the  award  is  clearly 
inconsistent  with  the  six  factors  in  the 
ADRA  that  govern  the  determination  to 
use  ADR  in  a  proceeding. 

/.  Vacating  an  award.  As  provided  in 
the  ADRA,  me  Commission  would 
establish  procedures  for  the 
Commission  to  vacate  an  award.  Any 
person  could  request,  within  10  days  of 
the  filing  of  an  award,  that  the 
Commission  vacate  the  award  and 
require  that  person  to  provide  notice  of 
the  request  to  all  participants. 

Responses  to  such  a  request  must  be 
filed  within  10  days  after  the  request  is 
filed.  The  Commission,  upon  request  or 
otherwise,  would  be  able  to  vacate  an 
arbitration  award  before  the  award 
becomes  final.  To  do  so,  it  must  issue 
a  written  order  to  that  effect. 

The  Commission’s  review  of  an 
arbitration  award  would  be  based  on  the 
statutory  standard  that  applied  to  the 
issues  resolved,  and  depends,  therefore, 
on  the  type  of  issues  involved.  The 
Commission  would  adopt  the  ADRA’s 
provision  that  the  award  need  only 
discuss  informally  the  factual  and  legal 
bases  for  the  award.  If  the  participants 
wish  to  require  that  an  award  include 
formal  findings  of  fact  and  conclusions 
of  law.  they  may  do  so  by  adopting  a 
different  standard. 

If  the  Commission  vacates  an 
arbitration  award,  a  party  to  the 
arbitration  proceeding  would  be  able  to 
petition  the  Commission  for  an  award  of 


the  attorney  fees  and  expenses  incurred 
in  connection  with  the  arbitration 
proceeding.  The  Commission  could 
award  the  petitioning  party  those  fees 
and  expenses  that  woilld  not  have  been 
incurred  in  the  absence  of  the 
arbitration  proceeding,  unless  the 
Commission  finds  that  special 
circumstances  make  the  award  unjiist. 

A  decision  by  the  Commission  to 
vacate  an  arbitration  award  would  not 
be  subject  to  judicial  review.  Moreover, 
such  a  decision  would  not  be  subject  to 
rehearing.  In  this  case,  rehearing  would 
not  be  provided  because  the 
Commission  itself  would  be  acting  on 
the  request  to  vacate  so  there  is  no 
occasion  to  be  reviewing  staff  action. 

VI.  Environmental  Analysis 

The  Commission  is  not  preparing  an 
environmental  assessment  or 
environmental  impact  statement  in  this 
proceeding  because  the  proposed  rules 
and  amendments  do  not  affect  the 
construction  or  operation  of  facilities 
and  deal  only  with  rate  filing 
requirements.  They  therefore  have  no 
significant  effect  on  the  human 
environment. 

Vn.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act 
generally  requires  the  Commission  to 
describe  the  impact  that  a  proposed  rule 
would  have  on  small  entities  or  to 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  An 
analysis  is  not  required  if  a  proposed 
rule  will  not  have  such  an  impact.'* 

Pursuant  to  section  605(b).  the 
Commission  certifies  that  the  proposed 
rules  and  amendments,  if  promulgated, 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Vm.  Comment  Procedures 

Copies  of  this  notice  of  proposed 
rulemaking  can  be  obtain^  ^m  the 
Office  of  Public  Information,  room  3104, 
941  North  Capitol  Street  NE., 
Washington,  DC  20426.  Anv  person 
desiring  to  file  comments  snould  submit 
an  original  and  fourteen  (14)  copies  of 
such  comments  to  the  Federal  ^ergy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426  not  later  than  30  days  after  the 
date  of  publication  in  the  Federal 
Register. 

Tne  full  text  of  this  notice  of  proposed 
rulemaking  also  is  available  throu^  the 
Commission  Issuance  Posting  System 
(QPS),  an  electronic  bulletin  board 


^*5  U.S.a  601-612. 
U.S.C  605(b). 


service,  which  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  203-1397.  To 
access  QPS,  communications  software 
should  be  set  to  use  300, 1200,  or  2400 
bps,  full  duplex,  no  parity,  8  data  bits, 
and  1  stop  bit.  QPS  can  dso  be  accessed 
at  9600  bps  by  dialing  (202)  208-1781. 
The  full  text  of  this  notice  will  be 
available  on  QPS  for  30  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street  NE., 
Washington,  DC  20426. 

As  stated  previously,  the  Commission 
intends  to  proceed  with  both  the 
ratemaking  and  the  filing  procedures 
parts  of  this  rulemaking  simultaneously. 
The  Commission  therefore  intends  to 
complete  the  deliberative  process  in  this 
docket,  and  issue  a  final  rule,  no  later 
than  October  24, 1993,  the  deadline 
established  by  Congress  for  issuance  of 
the  rule  on  ratemaking  methodology. 

IX.  Information  Collection 
Requirements 

Office  of  Management  and  Budget 
(0MB)  regulations  require  OMB  to 
approve  certain  information  collection 
requirements  imposed  by  agency 
rules. While  these  propo^  rules  and 
amendments  contain  no  new 
information  collection  requirements  we 
expect  the  proposed  rule  will  revise  and 
reduce  the  reporting  requirements  \mder 
existing  FERC-550,  Oil  Pipeline  Rates: 
Tariff  Filings  (1902-0089). 

The  Commission  uses  the  data 
collected  imder  FERC-550  to  investigate 
the  rates  charged  by  oil  pipeline 
companies  subject  to  its  jurisdiction, 
determine  the  reasonableness  of  rates, 
and  prescribe  just  and  reasonable  rates. 

Because  of  tne  proposed  revisions  and 
expected  reduction  in  public  reporting 
bu^en  under  FERC-550,  the 
Commission  is  submitting  a  copy  of  the 
proposed  rule  to  OMB  for  its  review  and 
approval.  Interested  persons  may  obtain 
information  on  these  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  Street  NE.,  Washfogton, 
DC  20426  (Attention:  Michael  Miller, 
Information  Policy  and  Standards 
Branch.  (202)  208-1415,  FAX  (202)  208- 
2425;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget)  (Attention: 
Desk  Officer  for  Federal  ^ergy 


”5  CFR  1320.13. 
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Regulatory  Commission),  Washington. 
DC  20503. 

List  ofSubiects 
18  CFR  Part  341 

Maritime  carriers.  Pipelines. 

Reporting  and  recordlcMping 
requirements. 

18  CFR  Parts  342,  343,  344,  345,  347, 

360  and  361 

Pipelines.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  352 

Pipelines,  Reporting  and 
recordkeeping  requirements,  Uniform 
System  of  Accoimts. 

18  CFR  Part  375 

Authority  delegations  (Government 
agencies).  Seals  and  insignia.  Simshine 
Act. 

In  consideration  of  the  foregoing,  the 
Commission  gives  notice  of  its  proposal 
to  amend,  remove  or  revise  parts  341, 
342,  343,  344,  345,  347,  352,  360,  361 
and  375,  diapter  I,  title  18,  Code  of 
Federal  Regulations,  as  set  forth  below. 
By  direction  of  the  Commission. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

The  following  amendments  are 
proposed  to  be  effective  30  days  after 
publication  of  the  final  rule  in  the 
Federal  Register. 

1.  Part  341  is  revised  to  read  as 
follows: 

PART  341-OlL  PiPEUNE  TARIFFS: 
OIL  PIPELINE  COMPANIES  SUBJECT 
TO  SECTION  6  OF  THE  INTERSTATE 
COMMERCE  ACT  AND  CARRIERS 
JOINTLY  THEREWITH 

Sec. 

341.0  Application;  definitions. 

341.1  Means  of  filing. 

341.2  Filing  requirements. 

341.3  Form  of  tariff. 

341.4  Filing  requirements  for  amendments 
to  tarifis. 

341.5  Cancellation  of  tariffi  and  rates. 

341.6  Adoption  rule. 

341.7  Concurrences. 

341.8  Terminal  and  other  services. 

341.0  Index  of  tariffs. 

341.10  Intermediate  applicatkm  of  rates. 

341.11  Rejection  of  tarift  and  other  filed 
materials. 

341.12  Informal  submissions. 

341.13  Withdrawal  of  proposed  tariff 
publications. 

341.14  Special  permission. 

341.15  Long  or  short  haul  or  aggregate  of 
intermediate  rates. 

Anthority:  42  U.S.C  7101-7352;  49  U.S.C 
1-27. 


f  341.0  Applieatlon;  deflnitiona. 

(a)  General  application.  (1)  Tariffs  are 
for  the  information  and  use  of  the 
general  public.  Each  carrier  must 
publish,  post,  and  file  tariffs  which 
contain  in  clear,  complete,  and  specific 
form  all  the  rules  and  regtilations 
governing  the  rates  and  charges  for 
services  performed  in  accoitfonce  with 
the  tariff.  Tariffs  will  be  published  in  a 
manner  that  ensures  the  tariffs  are 
readable  and  that  their  terms  and 
conditions  are  easy  to  tmderstand  and 
apply.  The  Commission  reserves  the 
riwt  to  reject  any  tariff  publication  or 
other  document  that  is  not  in 
compliance  with  the  law,  or  to  require 
modification,  correction,  or  reissuance. 

(2)  This  part  contains  regulations 
issued  by  the  Federal  Energy  Regulatory 
Commission  under  authority  of  &e 
Interstate  Commerce  Act  (ICA)  to  govern 
the  construction  and  filing  of  tariffs  of 
oil  pipeline  companies  fiUng  under  the 
ICA.  These  regulations  are  in 
conformance  with  Title  XVm  of  the 
Energy  Poli^  Act  of  1992. 

(3)  All  tariffs  filed  on  or  after  [insert 
30  days  after  date  of  publication  of  the 
final  rule  in  the  Federal  Register]  must 
conform  to  the  rules  of  this  part.  Tariffs 
which  are  on  file  as  of  [insert  30  days 
after  date  of  publication  of  the  final  rule 
in  the  Federal  Register]  will  not  have  to 
be  reissued  solely  to  conform  to  this 
part. 

(4)  Each  common  carrier  oil  pipeline 
must  post  and  maintain  a  complete  and 
current  set  of  all  proposed,  current,  and 
suspended  tariffs  which  it  has  issued  or 
to  which  it  is  a  party,  togethw  with  an 
index.  The  carrier  must  identify  in  its 
posted  tariff  files  any  tariff  publication 
under  suspension  and  investigation. 

Each  carrier  must  afford  inquirers  an 
opportunity  to  examine  its  tariffs  and 
must  provide  a  system  of  supervision 
that  will  insure  the  continu^ 
maintenance  of  the  tariff  files  in  a 
proper  and  readily  accessible  form. 

(b)  Definitions.  (1)  Local  rate.  The 
term  “local  rate”  means  a  rate  for 
service  over  the  lines  or  routes  of  only 
one  carrier. 

(2)  Local  tariffs.  “Local  tariffs"  are 
those  which  contain  local  only  rates. 

(3)  Joint  rate.  The  term  “joint  rate" 
means  a  rate  that  applies  for  service 
over  the  lines  or  routes  of  two  or  more 
carriers  made  by  an  agreement  between 
the  carriers,  effected  by  a  concurrence  or 
power  of  attorney. 

(4)  Joint  tariffs.  “Joint  tariffs"  are 
those  which  contain  only  joint  rates. 

(5)  Throu^  rates.  The  term  “through 
rate"  means  the  total  rate  from  point  of 
origin  to  destination.  It  may  be  a  local 
rate,  a  joint  rate,  or  a  combination  of 
separately  established  rates. 


(6)  Posting.  The  terra  “post”  or 
“posting"  means  making  a  copy  of  an 
oil  pipeline  company’s  tariff  available 
during  regular  business  hours  for  public 
inspection  in  a  convenient  form  and 
place  at  the  oil  pipeline  company’s 
principal  office  and  offices  where 
business  is  conducted  with  affected 
shippers. 

(7)  Proportional  rates.  The  term 
“proportional  rates"  means  rates 
published  to  apply  only  to  traffic  having 
a  prior  transportation  movement,  a 
subsequent  transportation  movement,  or 
both. 

(8)  Rule.  The  term  “rule"  means  any 
regulation,  term,  or  condition  of  service 
which  applies  to  any  rate  or  service 
provided  by  the  pipeline  under  its 
common  carrier  obligation. 

(9)  Subscriber.  The  term  "subscriber” 
means  a  party  who  voluntarily  or  upon 
reasonable  request  is  furnished  at  least 
one  copy  of  a  particular  tariff 
publication  (including  reissues)  by  the 
publishing  carrier  or  agent.  The  term 
does  not  pertain  to  requests  for  a  copy 
of  a  tariff  without  a  request  for  future 
amendments  thereto. 

(10)  Tariff  publication.  ‘Tariff 
publication”  includes  all  parts  of  a  filed 
tariff  or  tariff  supplement. 

§341.1  Means  of  filing. 

Filings  must  be  made  with  the 
Secretary  of  the  Commission  at  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  Filings  made  by  mail  must  be 
addressed  to  the  “Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,"  with  the  envelope  clearly 
marked  as  containing  “Oil  Pipeline 
Tariffs.” 

§  341 .2  Rling  roqulromants. 

All  tariff  publications  must  be  filed 
with  the  Commission  and  mtist  comply 
with  the  following  requirements: 

(a)  Number  of  copies.  (1)  Three  copies 
of  each  tariff,  supplement,  and  letter  of 
transmittal  toge^er  with  any  required 
justification,  must  be  filed  with  the 
Commission. 

(2)  The  carrier  must  provide  each 
shipper  or  subscriber  a  copy  of  the  tariff 
publication  as  well  as  any  tariff 
justification,  submitted  by  first-class 
mail,  or  by  other  means  of  transmission 
agreed  upon  in  writing,  at  the  same  time 
it  is  sent  to  the  Commission  for  filing. 

(b)  Notice  period.  All  tariffs,  or 
supplements  to  tariffs  (except  for 
adoption  notices,  adoption 
supplements,  and  tariff  indexes,  filed 
\mder  §§  341.6  and  341.9),  must  be  filed 
with  the  Commission  and  posted  not 
less  than  thirty  (30)  days  nor  more  than 
sixty  (60)  days  prior  to  the  proposed 
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effective  date,  unless  a  different  notice 
period  is  authorized  by  the  Commission. 

(c)  Transmittal  letter.  (1)  Letters  of 
transmittal  must  contain  a  statement 
describing  the  filing  that  is  being 
submitted  and  fully  explain  any  changes 
to  the  pipeline’s  rates,  rules,  terms  or 
conditions  of  service.  In  addition,  the 
transmittal  letter  must  state  if  a  waiver 
is  being  requested,  and  specify  the  rule, 
policy  or  order  requested  to  be  waived. 
The  carrier  must  also  identify  the 
tariffis)  or  supplement  numberfs)  and 
the  proposed  effective  date  of  the  tariff 
publication. 

(2)  Letters  of  transmittal  must  also 
contain  the  following  certification: 

I  hereby  certify  that  I  have  on  or  before  this 
day  sent  one  copy  of  each  publication  listed 
hereon  to  each  subscriber  thereto  by  first- 
class  mail,  or  by  other  means  of  transmission 
agreed  upon  in  writing.  , 

(3)  If  there  are  no  subscribers  to  the 
tariff  publication  being  submitted  for 
filing,  the  letter  of  transmittal  must  so 
certify. 

(4)  A  pipeline  filing  a  tariff 
publication  who  requests  a  receipt  for 
such  filing  must  submit  a  duplicate 
copy  of  the  letter  of  transmittal  marked 
“Receipt  requested.”  Such  a  request 
must  also  contain  a  postage  paid,  self- 
addressed  return  envelope.  The  . 
Commission  will  return  one  copy  of  the 
letter  of  transmittal  showing  the  date  of 
receipt  to  the  requester. 

S  341.3  Form  of  tariff. 

(a)  Form,  size,  and  type.  (1)  All  tariffs 
and  supplements  thereto  must  be  in 
book  or  pamphlet  form  of  size  8V2  by  11 
inches  and  must  be  plainly  printed,  and 
legible  so  as  to  result  in  a  clear  and 
permanent  record.  Alterations  in  writing 
or  erasures  may  not  be  made  in  tariffs 

or  supplements  filed  with  the 
Commission  or  posted  by  the  carrier. 

(2)  The  tariff  publication  must  have  a 
margin  of  of  an  inch  on  the  binding 
edge. 

(b)  Contents  of  Tariff.  All  tariffs  must 
contain,  as  a  minimum,  the  following 
information  in  the  following  order: 

(1)  Title  Page.  The  title  page  of  each 
tariff  must  contain  the  following 
information: 

(i)  The  FERC  tariff  number 
designation  in  the  upper  right  hand 
comer,  numbered  consecutively,  and 
immediately  thereunder  will  be  shown 
the  FERC  tariff  number  designation  of 
the  tariff  that  is  canceled,  if  any; 

(ii)  The  exact  corporate  name  of  the 
carrier; 

(iii)  The  type  of  rates,  e.g.,  local,  joint, 
or  proportional  rates  and  ^e  commodity 
which  the  tariff  applies  on,  e.g.  cmde, 
petroleum  product,  jet  fuel; 


(iv)  Governing  tariffs,  e.g.  separate 
rules  and  regulations  tariffs,  if  any; 

(v)  If  the  tariff  is  issued  pursuant  to 
a  specific  Commission  order; 

(vi)  The  issue  date  must  be  shown  on 
the  lower  left  side  and  the  effective  date 
on  the  lower  right  side; 

(vii)  Eviration  date,  if  applicable; 

(viii)  The  name  of  the  issuing  officer 

or  duly  appointed  official  issuing  the 
tariff  as  well  as  the  complete  street  and 
mailing  address  of  the  carrier  and  the 
name  and  phone  niunber  of  the 
individual  responsible  for  compiling  the 
tariff  publication. 

(2)  Table  of  Contents.  Tariffs  of  more 
than  nine  pages  in  length  must  contain 
a  table  of  contents.  Table  of  Contents  for 
tariffs  of  less  than  ten  pages  in  length 
are  optional. 

(3)  A  list  of  participating  carriers. 

(4)  Index  of  Commodities,  if 
applicable. 

(5)  Explanatory  statements.  The  tariff 
must  contain  any  necessary  statements 
concerning  the  proper  application  of 
rates  and  mles  in  order  to  remove  any 
ambiguity  as  to  their  proper  application. 

(6)  Rules  governing  the  tariffs,  (i)  All 
of  the  rules,  which  in  any  way  affect  the 
rates  or  the  services  provided  for  in  the 
tariff  must  be  published  in  the  tariff.  A 
special  rule  affecting  a  particular  item  or 
rate  must  be  specifically  referred  to  in 
such  item  or  in  connection  with  such 
rate. 

(ii)  Each  rule  must  be  given  a  separate 
item  number  (e.g..  Item  No.  1),  and  the 
title  of  each  rule  must  be  shown  in 
distinctive  type. 

(iii)  Except  as  provided  in  §  341.10, 
no  rule  will  be  included  which  in  any 
way  substitutes  for  any  rate  named  in 
the  tariff,  a  rate  fo\md  in  any  other  tariff. 
No  rule  will  provide  that  traffic  of  any 
nature  will  be  "transported  only  by 
special  agreement”  or  any  other 
provision  of  similar  meaning. 

(iv)  Where  it  is  not  desirable  or 
practicable  to  include  the  governing 
rules  and  regulations  in  the  rate  tariff, 
such  rules  and  regulations  may  be 
separately  published  in  a  general  rules 
tariff.  Rate  tariffs  that  do  not  contain 
rules  and  regulations  must  make 
specific  reference,  by  FERC  Tariff 
number,  to  the  governing  general  rules 
tariff. 

(v)  When  joint  rate  tariffs  refer  to  a 
separate  governing  rules  tariff  such 
separate  tariff  must  be  concurred  in  by 
all  joint  carriers,  as  reflected  in  §  341.7. 

(7)  Statement  of  Rates.  Only  one  rate 
will  be  on  file  for  each  service  rendered. 
Rates  must  be  stated  in  a  clear  and 
explicit  form  in  cents,  or  in  dollars  and 
cents,  per  barrel  or  other  specified  unit. 
The  rates  must  be  arranged  with  the 
names  or  designations  of  the  places 


from  and  to  which  they  apply  all 
arranged  in  a  simple  and  systematic 
manner.  Any  related  services  performed 
by  the  carrier  must  be  clearly  identified 
and  explained  in  connection  with  the 
rates.  Duplicative  or  conflicting  rates  for 
the  same  service  are  prohibited. 

(8)  Routing.  Routing  over  which  the 
rates  apply  must  be  stated  in  such  a 
manner  that  the  actual  routes  may  be 
definitely  ascertained. 

(9)  Explanation  of  abbreviations  and 
reference  marks.  Reference  marks, 
abbreviations,  and  note  references  must 
be  explained  at  the  end  of  each  tariff 
publication.  U.S.  Postal  Service  state 
abbreviations  and  other  commonly  used 
abbreviations  need  not  be  explained. 

(10)  Changes  to  be  indicated  in  tariff 
or  supplement,  (i)  All  tariff  publications 
must  clearly  identify  where  changes 
have  been  made,  in  close  proximity  to 
the  change,  in  existing  rates  or  charges, 
rules,  regulations  or  practices,  or 
classifications  by  use  of  one  of  the 
following  letter  designations  or  uniform 
symbols: 


Description 

Option  1 

Option  2 

Increase . 

t 

[1] 

Decrease . 

4. 

IDl 

Change  in  wording  only 

▲ 

(WJ 

Cancel  . 

■ 

[C] 

Reissued  item . 

□ 

(R) 

Unchanged  rate . 

(U) 

New  . 

>1 

INI 

(ii)  Reissued  items  must  be  designated 
with  the  number  of  the  tariff 
supplement  in  the  square  in  which  the 
item  was  first  issued  or  amended  or  if 
the  letter  designation  is  used,  the 
number  of  the  supplement  must  be 
shown  in  connection  with  the  letter.  In 
addition,  the  references  must  be 
explained  at  the  end  of  the  tariff.  For 
example  "[R2]  Reissued  from 

Supplement  No.  2,  effective _ 

_ .  19 _ ^.” 

(iii)  The  symbols  and  letter 
designations  contained  in  paragraph 
(10)(i)  of  this  section  must  not  be  used 
for  any  other  piirpose. 

(iv)  When  a  change  of  the  same 
character  is  made  in  all  or  in 
substantially  all  rates  in  a  tariff  or 
supplement  or  page  thereof,  that  fact, 
and  the  natm^  of  such  change,  must  be 
indicated  in  distinctive  type  at  the  top 
of  the  title  page  of  such  issue,  or  at  the 
top  of  each  page,  respectively,  in  the 
following  manner:  "All  rates  in  this 
issue  are  increases,”  or  "All  rates  on 
this  page  are  reductions  vmless 

,  otherwise  indicated.” 

(v)  When  a  tariff  or  supplement, 
canceling  a  previous  tariff  publication, 
omits  points  of  origin  or  destination,  or 
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rates,  rules,  regulations,  or  routes  which 
were  contained  in  the  prior  tariff 
publication,  the  new  tariff  or 
supplement  must  indicate  the 
cancellation:  and  further,  if  such 
omissions  effect  changes  in  charges  or 
services,  that  &ct  must  be  indicated  by 
the  use  of  the  symbols  prescribed  in 
paragr^h  (10)(i)  of  this  section. 

(11)  Tariffs  ^ed  at  the  Commission 
are  required  to  be  consecutively 
numbered.  Likewise,  supplements  to  a 
tariff  are  required  to  be  consecutively 
niunbered. 

§341.4  Filing  requirements  for 
amendments  to  tariffs. 

(a)  Supplements  to  tariffs.  (1)  The 
number  of  supplements  will  be  limited 
to  one  effective  supplement  per  tariff 
except  that  cancellation,  postponement, 
adoption,  correction  and  suspension 
supplements  will  not  be  included  in  the 
limitation. 

(2)  Any  item  niunbers  that  are 
canceled  or  amended  must  be  clearly 
identified.  Reissued  items  from  prior 
supplements  must  also  be  brou^t 
forward  in  the  ciurent  supplement  and 
properly  referenced  with  the  symbols  in 
§  341.3(b)(10)(i).  Cancellation  of  an  item 
by  supplement  must  be  made  by 
bringing  forward  the  item  num^  with 
an  add^  capital  letter  suffix  in 
alphabetical  sequence.  For  example: 
“Item  445-A  cancels  Item  445.” 

(b)  Cancellation  supplements.  When 
tariffi  are  canceled  without  reissue,  a 
cancellation  supplement  must  be  filed. 

(c)  Postponement  supplements. 
Supplements  postponing  the  effective 
date  of  pending  tariff  filings  must  be 
filed  prior  to  the  proposed  effective  date 
of  the  filing.  No  postponement 
supplement  may  postpone  the  effective 
date  for  more  thian  30  days. 

(d)  Adoption  supplemertts.  An 
“adoption  supplement"  is  a  supplement 
filed  to  adopt  the  tariff  of  another 
carrier.  An  adoption  supplement  must 
be  filed  as  necessary  to  provide  the 
notice  required  in  section  341.6. 

(e)  Correction  supplements.  A 
“correction  supplement”  is  a 
supplement  filed  to  correct  a 
typographical  or  clerical  error.  A 
correction  supplement  is  not  counted  in 
the  number  of  effective  supplements 
allowed  per  tariff.  However,  only  three 

(3)  correction  supplements  are 
permitted  per  tariff. 

(f)  Suspension  supplements.  Within 
fifteen  days  of  the  oate  of  the 
suspension  order,  a  suspension 
supplement  must  be  filed  for  each  tariff 
or  part  thereof  suspended.  The 
suspension  supplement  must  also  be 
served  on  shippers  and  subscribers.  The 
supplemmit  must  contain  the  date  it  is 


issued  (no  effective  date  is  used). 

Fiirther,  it  must  contain  a  reproduction 
of  the  ordering  paragraphs  of  the 
Commission’s  suspension  order 
followed  by  a  statement  that  the  tariff  or 
portion  the^f  was  suspended  until  the 
date  stated  in  the  Commission’s  order 
and  reference  the  Commission’s  docket 
number  under  which  the  suspension 
order  was  issued. 

§34U  Cancellation  of  tariffs  and  rataa. 

Oil  pipeline  carriers  must  cancel  prior 
tariffs  and  rates  when  the  tariffs  are 
reissued.  When  a  tariff  is  canceled  in 
whole  or  in  part  by  a  supplement 
thereto,  the  supplement  miist  show 
where  the  rates  will  be  found  thereafter 
or  what  rates  will  thereafter  apply.  If  the 
service  in  connection  with  the 
particular  tariff  is  no  longer  in  interstate 
commerce,  the  tariff  or  supplement 
must  so  state. 

§341.6  Adoption nila. 

(a)  The  Commission  will  be  notified 
by  the  pipeline  when  there  is: 

(1)  A  change  in  legal  name  of  carrier 
or  when  all  carrier  properties  are 
transferred,  or 

(2)  A  change  in  ownership  of  only  a 
portion  of  the  carrier’s  property. 

(b)  Notification  of  these  occurrences 
must  be  by  tariff  publication  filed  as 
soon  as  possible  but  no  later  than  30 
days  following  such  occurrence.  Filing 
of  adoption  notices  and  adoption 
supplements  require  no  notice  period. 

(c)  Complete  adoption.  (1)  When  the 
legal  name  of  a  carrier  is  changed,  or 
when  ownership  of  all  the  carrier’s 
properties  is  transferred  to  another 
company,  the  adopting  carrier  must  file 
and  post  an  adoption  notice,  numbered 
in  its  own  FERC  Tariff  series,  reading  as 
follows; 

The _ (l^al  name  of  adopting 

carrier)  hereby  adopts  and  makes  its  own  ^ 

tariff  publicatioxu  ^ _ (name  of 

adopted  carrier),  effective _ (date). 

(2)  In  addition  to  the  above  adoption 
ncrti^,  the  adopting  carrier  must 
concurrently  file  a  consecutively 
numbered  supplement  to  each  of  the 
adopted  carriOT’s  tariffs  covered  by  the 
adoption  notice,  reading  as  follows: 

Effective _ (insert  date  shown  on 

adoption  notice)  this  tariff  publication 

becauM  the  tariff  of  the _ (legal 

name  of  adopting  carrier)  as  per  its  adoption 
notice  FERC  Na _ , 

(3)  Such  supplements  issued  under 
authority  of  tffis  section  must  contain  no 
other  matter,  and  must  refer  to  section 
341.6. 

(4)  Rates  applying  locally  on  the 
adopted  line(s)  must  be  transferred 
wit^  thirty  (30)  days  of  the  filing  of 


the  adoption  notices  and  supplements 
into  the  FERC  Tariff  series  of  the 
adopting  carrier  on  thirty  (30)  days’ 
notice  as  provided  for  in  §  341.2^). 
Changes  to  the  tariff(s>  can  be  made  at 
this  time  in  accordance  with  the  tariff 
filing  requirements  contained  in  this 
part 

(d)  Partial  adoption.  (1)  When  the 
ownership  of  only  a  portion  of  a 
carrier’s  properties  is  transferred  to 
another  carrier,  the  carrier  which  will 
thereafter  own  the  properties  (adopting 
carrier)  must  file  and  post  an  adoption 
notice,  numbered  in  its  ovm  FERC  Tariff 
series,  containing  the  statement  as 
follows: 

The _ (legal  name  of  adopting 

carrier)  hereby  ^opts  and  makes  its  own,  the 

tariffs  of _ (legal  name  of  adopted 

carrier)  for  the  following  transportation 

movement(s) _ (identify  by  FERC 

tariff  number,  origin,  and  destination 

poinUs)),  effective _ (date  of 

adoption). 

(2)  If  there  is  a  point  on  the 
transferred  portion  which  will  also 
continue  to  remain  a  point  on  the 
former  owner’s  line,  a  reference  must  be 
provided  in  connection  with  the  name 
of  that  point,  explaining  the  common 
junction  point 

(3)  In  addition  to  the  above  adoption 
notice,  the  former  owner  (adopted 
carrier)  must  immediately  file  a 
consecutively  niunbered  supplement  to 
each  of  its  tariffs  covered  by  ffie 
adoption  notice,  reading  as  follows: 

Effective _ (date  of  adoption 

notice)  this  tariff  became  the  tariff  of  the 

_ (legal  name  of  adopting 

carrier)  for  the  following  transportation 

movement(s) _ (or^n  and 

destinaticm  point(s)),  effective _ (date 

of  adoption),  as  per  its  adoption  notice  FQtC 
tariff  numbw _ , 

(4)  Adoption  supplements  must 
contain  no  other  matter,  and  must  refer 
to  §341.6. 

(5)  Rates  applying  locally  on  the 
adopted  portion  must  be  transferred 
within  30  days  of  the  filing  of  the 
adoption  notices  and  supplements  into 
the  FERC  Tariff  series  of  the  adopting 
carrier  on  30  days’  notice  as  prorided 
for  in  §  341.2(b).  Where  rates  are 
transferred  from  tariffe  of  the  adopted 
carrier  to  tariffs  of  the  adopting  carrier, 
the  adopting  carriers  must  est^lish  the 
rates  in  its  tariffs  and  the  adopted 
carrier  must  cancel  the  corresponding 
rates  from  its  tariffs  effective  on  the 
same  date  with  a  reference  to  the  FERC 
Tariff  number  of  the  adopting  carrier  for 
rates  applying  thereafter.  Chuiges  to  the 
tariff[s)  will  ^  made  in  accordance  with 
the  t^ff  filing  requirements  contained 
in  this  part. 
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f341.7  ConctnrenoM. 

(a)  A  concurrence  is  the  agreement  of 
a  carrier  to  participate  in  the  joint  rates 
or  regulations  published  by  another 
carrier. 

(b)  Concurrences  must  be  maintained 
at  carrier’s  offices  and  produced  upon 
request.  Cancellations  or  changes  to 
concurrences  affecting  FERC  tariffs, 
must  be  shown  in  those  tariffs. 

|34U  Tarmtnat  and  other  services. 

Specific  rules  mrist  be  published  in 
the  tariff  for  services  (e.g.  regulations 
governing  the  specifications, 
prorationing  of  capacity,  demurrage, 
odorizaticm,  carrier  liabiUty,  quality 
bank,  reconsignment,  in-transit 
transfers,  storage,  loading  and 
unloading,  glaring,  terminalling, 
batching,  blending,  commingling, 
connection  policy  and  all  other  charges, 
services,  allowances,  absorptions  and 
rules  which  in  any  way  increase  or 
decrease  the  amount  to  be  paid  on  any 
shipment  or  which  increase  or  decrease 
the  value  of  service  to  the  shipper.) 
Tariffi  authorizing  such  services  or 
providing  charges  or  allowances  related 
to  those  services  must  clearly  show  their 
application. 

§34U  IndM of tartffa. 

(a)  Each  carrier  must  publish  as  a 
separate  tariff  publication,  under  its 
Fl^C  Tariff  numbering  system,  a 
complete  index  of  all  effective  tariffe  to 
whi^  U  is  a  party,  either  as  initial, 
intermediate,  (x  delivering  carrier.  The 
index  must  be  arranged  in  sections  as 
indicated  in  paragraphs  (b),  (c),  and  (d), 
of  this  section  and  must  show  as  to  each 
tariff:  _ 

(1)  the  FERC  Tariff  number, 

(2)  the  full  name  of  issuing  carrier  or 
agent. 

(3)  the  type  of  tariff  or  description  of 
the  traffic  to  which  it  applies,  including 
origin  and  destinatioi^oints,  and 

(4)  whether  the  tariff  contains  rates  for 
transportation  by  mode  other  than 
pipeline. 

fo)  The  first  section  of  a  tariff  index 
will  contain  a  list  of  all  tariffo  in  which 
the  carrier  is  an  initial  carrier  in  the 
following  order:  Specific  commodity 
tariffs,  general  commodity  tariffo,  and 
miscellaneous  tariffs  (e.g.  rules  and 
regulations,  terminal  services,  and 
transfors) — arranged  alphabetically. 

(c)  The  second  section  of  a  tariff  index 
will  contain  a  list  of  all  tariffe  in  which 
the  cairier  is  a  delivering  carrier 
arranged  in  the  manner  described  in  the 
first  section.  This  section  must  also 
include  those  tariffs  in  which  the  carrim 
is  an  intermediate  carrier,  if  any. 

(d)  Ihe  third  section  of  a  tariff  index 
will  contain  a  complete  list  of  the  FERC 


Tariff  nximbers  of  the  pipeline’s  own 
effective  tariffs  arranged  in  numerical 
order. 

(e)  The  index  must  be  kept  current  by 
supplements  numbered  consecutively 
which  may  be  issued  quarterly.  At  a 
minimum,  the  index  must  be  reissued 
every  four  years. 

(f)  The  title  page  of  each  index  and 
supplement  thereto,  must  contain  the 
issue  date  but  not  the  effective  date.  The 
thirty  (30)  days’  notice  period  contained 
in  $  341.2(b)  does  not  apply  to  indexes 
and  their  supplements. 

f  341.10  bitomMdiate  appilcatlon  of  rates. 

(a)  Tariffs  may  provide  for  the 
application  of  rates  from,  or  to. 
intermediate  points. 

(b)  If  the  intermediate  point  is  to  be 
us^  on  a  continuous  basis,  then  the 
carrier  must  file  a  tariff  publication 
applicable  to  the  transportation 
movement  within  30  days  of  the  start  of 
such  service. 

1341.11  Rejection  of  tariffs  and  other  filed 
materials. 

(a)  The  Commission  may  reject  tariffs 
or  any  other  material  submitt^  for 
filing  which  fail  to  comply  with  the 
requirements  set  forth  in  this  part  or 
violate  any  statute,  rule  or  order  of  the 
Commission. 

(b)  The  FERC  Tariff  number  assigned 
to  a  tariff  publication  which  has  b^n 
rejected  may  not  be  used  again.  The 
tariff  publication  filed  in  its  place  must 
bear  the  following  notation:  "Issued  in 

lieu  of _ (here  identify  the 

rejected  tariff  publication),  rejected  by 
the  Commission." 

5341.12  Informal  submissions. 

Oil  pipeline  carriers  may  informally 
submit  tariffs  or  material  relating  thereto 
for  suggestions  of  Staff  prior  to  the 
official  filing. 

§341.13  Withdrawal  of  proposed  tariff 
publlcatiorw. 

A  proposed  tariff  publication  which  is 
not  yet  effective  may  be  withdrawn  at 
any  time  by  notice  to  the  Commission, 
made  by  a  letter  addressed  to  the 
Secretary  with  a  certification  that  all 
shippers  have  been  notified  by  copy  of 
such  notice  of  withdrawal. 

§341.14  Special  permission. 

(a)  Procedure  for  requesting  waiver  of 
notice  and  tori ff  requirements  under 
section  6  of  the  Interstate  Cbmmerce 
Act.  (1)  Filing  (^tariffs  simultaneously 
with  applications.  Applications  for 
waiver  of  Section  6(3)  of  the  Interstate 
Commerce  Act  must  be  filed 
concurrently  with  the  tariff  publication 
being  proposed.  *1110  letter  of  transmittal 
conveying  this  filing  must  prominently 


identify  the  filing  as  requesting  a  waiver 
\mder  section  6(3)  of  the  Interstate 
Commerce  Act  The  application  must 
describe  in  detail  any  unusual 
circumstance  or  emergency  situation 
which  may  aid  the  Commission  in 
evaluating  the  application.  If  shortened 
notice  period  is  requested,  the  applicant 
must  state  the  emorgency  situation 
which  would  require  shortened  of  the 
statutory  notice.  All  applications  for 
waiver  of  the  notice  requirements  must 
be  filed  by  the  carrier  at  agent  that  holds 
authority  to  file  the  propoeed  changes. 

If  the  application  raqu^ts  permission  to 
make  changes  in  joint  tarifb  it  must  also 
state  that  it  is  made  on  behalf  of  all 
carriers  party  to  the  proposed  change. 
Tariff  publications  issued  on  short 
notice  must  contain  the  following 
statement  on  the  Title  Page(s): 

Issued  on _ (insert  number  J  days 

notice  under  authority  of  18  CFR  341.14. 

This  tariff  publication  is  conditionally 
accepted  subject  to  refund  pending  a  thirty 
review  period. 

(2)  Tariff  publication  conditionally 
accepted  subject  to  refund.  To  permit 
short-notice  filings  to  become  effective 
as  requested,  the  tariffs  filed 
concurrently  with  a  special  permission 
request  for  ^ort  (Id&s  than  30  days) 
notice  will  be  conditionally  accepted  for 
filing,  and  will  be  made  subject  to 
refund  until  the  Commission  has  had  a 
full  30  days  review  period  in  which  to 
process  the  filing.  Refunds  will  be 
collected  with  intnest  as  calculated 
according  to  §  340.1  of  this  chapter.  The 
refund  (^ligation  will  automatically 
terminate  with  no  refunds  due  at  the 
end  of  the  foil  30-day  notice  period 
absent  an  order  to  the  contra^  issued  by 
the  Commission. 

(3)  Special  permission  granted.  The 
special  permission  requested  will  be 
deemed  automatically  granted  at  the 
end  of  the  full  30-day  notice  period 
absent  an  order  denying  such  request. 

§341.15  Long  and  short  haul  or  aggregate 
of  intermediate  rates. 

(a)  Requests  for  relief  frtnn  the 
provisions  of  section  4  of  the  Interstate 
Commerce  Act,  allowing  the  pipeline  to 
charge  a  greater  amoimt  for  a  shorter 
distance  over  the  same  line  or  route  in 
the  same  direction,  or  to  charge  any 
greater  compensation  as  a  through  rate 
that  the  aggregate  of  the  intenne^ate 
rates,  may  be  filed  by  any  oil  pipeline 
carrier.  Such  revest  wiU  be  deemed 
granted  unless  the  Commission  denies 
the  request  within  15  days  of  the  filing. 

(b)  The  infrxmation  to  be  provided  to 
the  Commission  upon  filing  of  a  request 
for  section  4  relief  must  contain  the 
following  information: 
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(1)  The  nanie(s)  of  the  carrierfs)  for 
which  the  relief  is  being  requested. 

(2)  The  FERC  tariff  numberfs)  which 
contain  the  rates  or  charges  referred  to 
in  the  application,  and  identification  of 
all  the  particular  and  related  rates  in 
question  delineating  origin  and 
destination  points. 

(3)  An  accurate  and  complete 
statement  giving  the  basis  and  reasoning 
why  section  4  relief  is  necessary. 

(4)  A  statement  that  the  lower  rates  for 
longer  than  for  shorter  hauls  over  the 
same  line  or  route  are  reasonably 
compensatory. 

(5j  A  map  showing  the  pipeline(s)  and 
origin  and  destination  points  in 
question  and  other  pertinent 
information. 

(c)  Applications  for  section  4  relief 
and  the  attendant  information  must  be 
filed  concurrently  with  the  tariff  or  tariff 
supplement  filing  establishing  those 
rates.  The  transmittal  letter  conveying 
this  filing  to  the  Commission  must 
prominently  identify  the  filing  as 
reouesting  section  4  relief. 

(d)  Tariffs  or  supplements  filed 

containing  fourth-section  rates  must 
plainly  state  on  the  title  page  of  the 
tariff  or  supplement  that  the  rate(s) 
contained  therein  contravene  section  4 
of  the  ICA.  > 

(e)  All  carriers  ar^ereby  authorized, 
in  the  making  up  of  throu^  rates  by 
aggregating  intermediate  rates,  to  round 
the  resultant  through  rate  to  the  nearest 
0.5  or  whole  cent. 

PART  342— LONQ-ANOSHORT-HAUL 
AND  AGGREGATE-OF-INTERMEDIATE 
RATE&-PIPEUNES— (REMOVED] 

2.  Part  342  is  removed  and  reserved. 

PART  343— POSTING  TARIFFS  OF 
COMMON  CARRIER  PIPEUNES- 
[REMOVED] 

3.  Part  343  is  removed. 

4.  Part  344  is  revised  to  read  as 
follows: 

PART  344— FlUNG  QUOTATIONS  FOR 
GOVERNMENT  SHIPMENTS  AT 
REDUCED  RATES 

Sec 

344.1  Applicability. 

344.2  Manner  of  submitting  quotations. 

Authority:  42  U.S.C  7101-7352;  49  U.S.C 

1-27. 

f  344.1  Applicability. 

The  provisions  of  this  pcul  will  apply 
to  quotations  or  tenders  made  by  all 
pipeline  common  carriers  to  the  United 
States  Government,  or  any  agency  or 
department,  thereof,  for  the 
transportation,  storage,  or  handling  of 
petroletim  and  petroleum  products  at 


reduced  rates  as  permitted  by  section  22 
of  the  ICA.  Excepted  are  filines  which 
involve  information,  the  disclosure  of 
which  would  endanger  the  national 
security. 

f 344.2  Mannar  of  aubmitting  quotatlona. 

a.  Copies.  Exact  copies  of  the 
quotation  or  tender  must  be  submitted 
to  the  Commission  concurrently  with 
the  submittal  of  the  quotation  or  tender 
to  the  Federal  department  or  agency  for 
whose  accoimt  the  quotation  or  tender 
is  offered  or  the  proposed  services  are 
to  be  rendered. 

b.  Filing  in  duplicate.  All  quotations 
or  tenders  must  be  filed  in  duplicate. 
One  of  these  copies  must  be  signed  and 
both  copies  must  clearly  indicate  the 
name  and  official  title  of  the  officer 
executing  the  dociunent. 

c.  Filing  procedure.  Both  copies  must 
be  filed  with  a  letter  of  transmittal 
which  prominently  indicates  that  the 
filing  is  in  accordance  with  section  22 
of  the  ICA.  The  filing  must  be  filed  with 
the  Secretary  and  addressed  to  the 
"Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington.  DC  20426,"  with  the 
envelope  marked  as  containing  "Oil 
Pipeline  Tariffs — Section  22 
Quotations.”  A  pipeline  who  requests  a 
receipt  for  the  accompanying 
documentation  must  submit  the  letter  of 
transmittal  in  duplicate  and  include  a 
postage-paid,  sel^addressed  envelope. 
One  copy  showing  date  of  receipt  by  the 
Commission  will  m  returned  to  the 
reouester. 

а.  Numbering.  The  copies  of 
quotations  or  tenders  which  are  filed 
with  this  Commission  by  each  carrier 
must  be  numbered  consecutively. 

e.  Supersession  of  a  quotation  or 
tender.  A  quotation  or  tender  which 
supersedes  a  prior  quotation  or  tender 
must,  by  a  statement  shown 
immediately  under  the  number  of  the 
new  document,  cancel  the  prior 
document  number. 

PART  34&-SECTION  5a 
APPUCATtON&-{REMOVED] 

5.  Part  345  is  removed. 

PART  347— COMPEimVE  BIDS  OIL 
PIPEUNE— (REMOVED] 

б.  Part  347  is  removed. 

PART  352— UNIFORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR  OIL 
PIPEUNE  COMPANIES  SUBJECT  TO 
THE  PROVISIONS  OF  THE 
INTERSTATE  COMMERCE  ACT 

7.  The  authority  citation  for  part  352 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  12,  20. 


8.  Part  352,  instruction  3-2  of  the 
Instructions  for  Carrier  Property 
Accounts  is  revised  to  read  as  follows: 

Instructions  for  Carrier  Property 
Accoimts 

•  *  •  •  * 

3-2.  Minimum  Rule,  (a)  To  avoid 
tmdue  refinement  in  accounting, 
carriers  must  charge  to  operating 
expenses  acquisitions  of  property  (other 
than  land)  including  additions  and 
improvements  costing  less  than  $2,500. 
Expenditures  made  under  a  general  plan 
will  not  be  parceled  to  meet  the 
minimum  nor  will  related  items  be 
combined  to  avoid  the  minimum. 

(b)  An  amount  of  less  than  $2,500 
may  be  adopted  for  purposes  of  this  rule 
provided  the  carrier  first  notifies  the 
Commission  of  the  amount  it  proposes 
to  adopt  and  thereafter  makes  no  change 
in  the  amount  unless  authorized  to  do 
so  by  the  Commission. 
***** 

PART  36&-REPORTINQ  OF  DATA 
FOR  INITIAL  PIPEUNE  VALUATION— 
(REMOVED] 

9.  Part  360  is  removed. 

PART  361— REGULATIONS 
GOVERNING  THE  REPORTING  OF 
PROPERTY  CHANGES,  PIPEUNE 
CARRIERS— (REMOVED] 

10.  Part  361  is  removed. 

The  following  amendments  are 
proposed  to  be  effective  365  days  after 
publication  of  the  final  rule  in  ffie 
Federal  Register. 

1.  Part  342  is  added  to  read  as  follows: 

PART  342— OIL  PIPEUNE  RATE 
METHODOLOGIES  AND  PROCEDURES 

Sec. 

342.0  Applicability. 

342.1  Definitions. 

342.2  Ratemaking  methodologies. 

342.3  Indexing. 

342.4  Other  methods. 

342.5  Protests  and  complaints. 

342.6  Filing  of  protests  and  responses. 

342.7  Commission  action  on  rate  filings  in 
absence  of  protest. 

342.8  Commission  action  on  complaints. 

342.9  Alternative  dispute  resolution  in  oil 
pipeline  rate  matters. 

Authority:  5  U.S.C  571-83;  42  U.S.C 
7101-7532;  49  App.  U.S.C  1-85;  42  U.S.C 
7172  note. 

1342.0  Applicability. 

The  Commission’s  Rules  of  Practice 
and  Procedure  will  govern  procedural 
matters  in  oil  pipeline  proceedings 
under  the  Interstate  Commerce  Act, 
except  to  the  extent  a  procedural  rule  is 
specified  in  this  part,  in  which  case  the 
rule  in  this  part  will  govern. 
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1342.1  Definitions. 

(a)  Protest — A  filing  challenging  a  rate 
change  filed  under  section  15(7)  of  the 
Interstate  Commerce  Act. 

(b)  Complaint — ^A  filing  challenging 
an  existing  rate  under  section  13(1)  of 
the  Interstate  Commerce  Act. 

f342JZ  RatenMrtdng  methodology. 

Each  pipeline  subject  to  the 
jurisdiction  of  the  Commission  imder 
the  Interstate  Commerce  Act  must 
establish  its  rates  subject  to  such  Act 
pursuant  to  §§342.3  and  342.4. 

S3424  Indeidno. 

A  pipeline  must  establish  rates 
pursuant  to  this  section,  rmless  §  342.4 
applies. 

(a)  Information  Required  to  be  Filed 
with  Tariff.  The  pipeline  must  provide 
a  compilation  sho^ng  the  proposed 
new  rate,  the  prior  rate  and  the  allowed 
ceiling  for  the  same  movement.  No  other 
information  is  required  to  accompany 
the  propoaed  new  tariff. 

(b)  Rate  Changes.  The  rate  charged  by 
a  pipeline  may  be  changed,  at  any  time, 
to  a  level  whidi  does  not  exceed  the 
ceiling  established  by  §  342.3(c),  upon 
compliance  with  the  applicable  filing 
and  notice  requirements  and  with 

§  342.3(a). 

(c)  Derivation  of  the  Ceiling  Level.  The 
change  in  the  ceiling  level  will  be 
derived  by  a  pipeline  in  accordance 
with  the  following: 

(1)  A  pipeline  vrill  average  the  final 
revised  quarterly  values  for  the  most 
recent  calendar  year  of  the  Cross 
Domestic  Product,  Implicit  price 
Deflator  (GIM*— IPD)  published  by  the 
U.S.  Department  of  Commerce,  Bureau 
of  Economic  Analysis. 

(2)  The  pipeline  will  then  average  the 
quarterly  values  of  the  CDP-IPD  for  the 
next  previous  calendar  year. 

(3)  The  pipeline  will  then  compute 
the  ratio  the  quarterly  average  of  the 
CDP-IPD  for  the  most  recent  year  to  that 
of  the  next  previous  year.  The  ratio  so 
derived  will  be  used  by  the  pipeline  to 
determine  the  total  increase  or  decrease, 
for  the  current  year,  from  the  previous 
year's  established  ceiling  for  each 
individual  tariff  rate. 

(d)  Rate  Decreases.  If  the  ceiling  level 
computed  pursuant  to  §  342.3(c)  is 
below  the  existing  filed  rate  of  a 
pipeline,  the  pipeline  must,  within  30 
days  of  the  publication  by  the 
Commerce  Department  of  the  final 
revised  GDP-D*D  for  the  4th  quarter  of 
each  year,  file  to  reduce  its  existing  rates 
to  or  mIow  the  new  ceiling. 

(e)  Notice  Period.  A  pipeline  must 
provide  at  least  30  days’  notice  of  the 
effective  date  of  a  rate  change  filed 
under  this  section,  except  as  modified 


by  special  permission  requested 
pursuant  to  §  341.14  of  this  Chapter. 

§342.4  Other  mettuMis. 

(a)  Cost-of-service  rates.  A  pipeline 
may  establish  rates  pursuant  to  this 
section  if  It  shows  that  it  has  been 
affected  by  such  substantial 
unforeseeable  and  imcontrollable 
extraordinary  circumstances  that 
application  of  the  index  provided  in 
§  342.3  would  fail  to  result  in  a  just  and 
reasonable  rate  within  the  meaning  of 
the  Interstate  Commerce  Act.  A  pipeline 
must  at  a  minimum  submit  information 
concerning  such  extraordinary 
circumstances  and  costs  incurred  in 
sufficient  detail  to  demonstrate  the 
severity  of  the  adverse  impact  upon  the 
financial  condition  of  the  pipeline.  A 
pipeline  that  makes  such  a  showing  may 
establish  the  rate(s)  in  question  bas^ 
upon  the  cost  of  providing  the  service 
covered  by  the  rate(s).  Provided,  that  a 
rate  established  pursuant  to  this  section 
can  be  subsequently  changed  only  in 
accordance  with  §  342.3,  unless  the 
pipeline,  in  conjunction  with  and 
relevant  to  such  subsequent  change, 
makes  a  showing  fulfilling  the 
reouirements  of  this  section. 

(d)  Initial  base  rates  for  new  service. 
Initial  base  rates  for  new  service  must  be 
charged  at  the  rate  agreed  upon  between 
the  pipeline  and  the  shipper.  Any 
changes  to  such  rates  must  be  in 
accordance  with  §  342.3. 

(c)  Market-based  rates.  Nothing  in  this 
section  will  preclude  a  pipeline  from 
charging  market-based  rates  upon 
establishing  that  it  lacks  significant 
market  power  in  the  market  in  which  it 
proposes  to  charge  such  rates. 

§  342.5  Protests  and  complaints. 

This  section  applies  to  protests  and 
complaints  filed  under  the  Interstate 
Commerce  Act. 

(a)  Standing  to  File  Protest.  The 
Commission  will  accept  for  filing  only 
those  protests  filed  by  persons  with 
standing.  Protests  filed  by  persons 
without  standing  will  be  dismissed. 
Except  as  provided  in  paragraph  (a)  (2), 
(3)  and  (4)  of  this  section,  no  person  will 
have  standing  unless  it  ships,  has 
attempted  to  ship,  or  plans  to  ship,  over 
the  route  covered  by  the  rate(s)  or  is 
affected  by  the  practice  in  question. 

(1)  Each  person  with  standing  must 
file,  along  ^th  the  protest,  a  verified 
statement  that  it  has  shipped,  attempted 
to  ship  or  plans  to  ship  over  the  route 
in  question. 

(2)  A  person  that  competes  with  a 
pipeline  will  have  standing  to  file  a 
protest  only  with  respect  to  a  claim  that 
the  pipeline  is  engaging  in  anti¬ 
competitive  practices  in  violation  of  the 


Interstate  Commerce  Act.  Such  a  claim 
must  be  supported  in  the  protest  by  a 
verified  statement  containing  specific 
facts  to  demonstrate  the  nature  and 
extent  of  the  alleged  anticompetitive 
practices. 

(3)  A  person  that  does  not  fulfill  the 
requirements  of  paragraph  (a)(1)  or  (2)  of 
this  section,  will  have  standing  to  file  a 
protest  only  upon  a  showing  that  the 
rate  or  practice  soiight  to  be  challenged 
causes  the  person  substantial  economic 
injury  and  that  no  other  party  can 
adequately  represent  such  person’s 
interests.  Suoi  a  showing  must  be 
supported  by  a  verified  statement 
containing  specific  facts. 

(4)  State  regulatory  commissions  or 
other  affected  State  or  Federal  agencies 
will  have  standing  to  file  a  protest  under 
this  section. 

(b)  Other  Requirements  for  Filing 
Protests  or  Complaints.  (1)  Rates 
established  under  §342.3.  A  protest  or 
complaint  filed  against  rates  established 
pursuant  to  §  342.3  must  allege  specific 
facts  showing  that  the  rates  violate  a 
provisicm  of  the  Interstate  Commerce 
Act,  or  of  these  regulations,  or  that  the 
filing  contains  typographical  or 
computation  errors.  The  Commission 
will  not  consider  an  allegation,  whether 
made  in  a  protest  or  a  complaint,  that 
the  rates  to  not  reflect  the  pipeline’s 
actual  cost-of-service;  provided, 
however,  that  a  protestant  or 
complainant  will  be  heard  upon  a  claim, 
supported  by  specific  facts,  that  because 
of  a  substantial  change  in  the  economic 
circumstances  ot  or  the  nature  of  the 
service  provided  by.  the  oil  pipeline 
which  were  a  basis  for  the  rate,  the  rata 
or  the  application  of  the  index  to  the 
rate  is  not  just  and  reasonable  within 
the  meaning  of  the  Interstate  Commerce 
Act;  provided,  further,  that  in  any 
proceeding  upon  such  a  clcdm  the  fact 
that  the  rate  level  is  within  the 
applicable  ceiling  will  constitute  a 
prime  facie  showing  that  the  rate  is  just 
and  reasonable.  This  subparagraph  will 
not  apply  to  a  complaint  under  section 
13(1)  of  the  Interstate  Commerce  Act 
against  a  rate  in  effect  on  the  effective 
date  of  this  part,  and  which  has  not 
been  deemed  just  and  reasonable  under 
title  XVin  of  the  Energy  Policy  Act  of 
1992  or  determined  to  be  just  and 
reasonable  by  previous  Commission 
order. 

(2)  Rates  establisbed  under  §  342.4.  A 
protest  or  complaint  filed  against  rates 
established  pursuant  to  §  342.4  must 
allege  specific  facts  showing  that  the 
rates  violate  a  provisicm  of  the  Interstate 
Commerce  Act  or  of  the  Commission’s 
regulations;  or  does  not  reflect  the 
pipeline’s  cxist-of-service  applicable  to 
the  movement  In  question. 
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(3)  Non-rate  matters.  A  protest  or 
complaint  filed  against  a  pipeline’s 
operations  or  practices,  other  than  rates, 
must  allege  specific  facts  showing  that 
the  operations  or  practices  violate  a 
provision  of  the  Interstate  Commerce 
Act,  or  of  the  Commission’s  regulations. 

(4)  A  protest  or  complaint  that  does 
not  meet  the  requirements  of  paragraph 

(b)  (1).  (2).  or  (3)  of  this  section, 
whichever  is  applicable,  will  be 
dismissed. 

1342.6  Filing  of  proteata  and  responses. 

(a)  Any  protest  to  a  rate  filing  by  an 
oil  pipeline  must  be  filed  not  later  than 
10  days  after  the  filing  of  such  rate 
change. 

(b)  The  pipeline  may  file  an  answer  to 
a  protest  no  later  than  5  days  from  the 
filing  of  the  protest. 

(c)  Commission  action,  including  any 
hearings  or  other  proceedings,  on  a 
protest  will  be  limited  to  the  issues 
raised  in  such  protest.  If  a  filing  is 
protested,  the  Commission  will 
determine  within  30  days  of  the  tariff 
filing  whether  to  initiate  a  formal 
investigation. 

{342.7  Commission  action  on  rats  filing  in 
abssncs  of  protest 

A  filing  for  a  rate  which  is  not 
protested  and  which  has  been  made  in 
accordance  with  all  applicable 
requirements  will  be  permitted  to  go 
into  effect  without  suspension  upon  the 
expiration  of  the  applicable  notice 
period;  provided,  ^at  the  Commission 
may  suspend  the  effective  date  of  a  rate 
filing  proposing  to  change  a  rate  that  is 
currently  subject  to  investigation  and 
refund. 

{  342.8  Commission  action  on  complaints. 

(a)  The  pipeline  must  file  a  response 
to  a  complaint  no  later  than  30  days 
after  the  filing  of  such  complaint. 

(b)  Commission  action,  including  any 
hearings  or  other  proceedings,  on  a 
complaint  will  be  limited  to  the  issues 
rais^  in  such  complaint. 

1342.9  Attsmstivs  disputs  resolution  in  oil 
pipsiins  rats  matters. 

In  addition  to  the  provisions  in 
$$  385.601-385.603  of  this  chapter 
pertaining  to  settlement  of  cases  before 
the  Commission,  the  following 
provisions  are  applicable  to  oil  pipeline 
rate  matters. 

(a)  Conferences.  The  Commission  or 
other  decisional  authority,  upon  motion 
or  otherwise,  may  convene  a  conference 
of  the  participants  in  a  proceeding  at 
any  time  for  any  purpose  related  to  the 
conduct  or  disposition  of  the 
proceeding,  including  submission  and 
consideration  of  offers  of  settlement  or 


the  use  of  alternative  dispute  resolution 
procedures. 

(b)  Required  Negotiation.  The 
Commission  or  other  decisional 
authority  may  require  parties  to  enter 
into  good  faith  negotiations  to  settle  oil 
pipeline  rate  matters.  'The  Commission 
will  refer  all  protested  rate  filings  to  a 
settlement  judge  pursuant  to  §  385.603 
of  this  chapter  for  recommended 
resolution.  Failure  to  participate  in  such 
negotiations  in  good  faith  will  be 
grounds  for  decision  against  the  party  so 
failing  to  participate  on  any  issue  that 

is  the  subject  of  negotiation  by  other 
parties. 

(c)  Alternative  Dispute  Resolution.  (1) 
Participants  may,  subject  to  the 
limitations  of  paragraph  (c)(2)  of  this 
section,  use  alternative  means  of  dispute 
resolution  to  resolve  all  or  part  of  any 
pending  matter  if  the  participants  agree. 
The  alternative  means  of  dispute 
resolution  will  use  voluntary 
procedures  that  supplement,  rather  than 
Umit,  other  available  dispute  resolution 
techniques. 

(2)  The  Commission  will  consider  not 
using  an  alternative  dispute  resolution 
proceeding  if: 

(i)  A  definitive  or  authoritative 
resolution  of  the  matter  is  required  for 
precedential  value; 

(ii)  The  matter  involves  or  may  bear 
upon  significant  questions  of  policy  that 
require  additional  procedures  before  a 
final  resolution  may  be  made,  and  the 
proceeding  would  not  likely  serve  to 
develop  a  recommended  policy; 

(iii)  Maintaining  established  policies 
is  of  special  importance; 

(iv)  The  matter  significantly  affects 
persons  or  organizations  who  are  not 
parties  to  the  proceeding; 

(v)  A  full  public  record  of  the 
proceeding  is  important,  and  a  dispute 
resolution  proceeding  cannot  provide  a 
record;  or 

(vi)  'The  Commission  must  maintain 
continuing  jurisdiction  over  the  matter 
with  authority  to  alter  the  disposition  of 
the  matter  in  the  light  of  changed 
circumstances,  and  a  dispute  resolution 
proceeding  would  interfere  with  the 
Commission’s  fulfilling  that 
requirement. 

(3)  If  one  or  more  of  the  factors 
outlined  in  paragraph  (c)(2)  of  this 
section  is  present,  dtemative  dispute 
resolution  may  nevertheless  be  used  if 
the  alternative  dispute  resolution 
proceeding  can  be  structured  to  avoid 
the  identified  factor  or  if  other  concerns 
significantly  outweigh  the  identified 
factor. 

(4)  A  determination  to  use  or  not  to 
use  a  dispute  resolution  proceeding  is 
not  subject  to  judicial  review. 


(5)  Settlement  agreements  reached 
through  the  use  of  alternative  dispute 
resolution  will  be  subjec:t  to  the 
provisions  of  $  385.602  of  this  chapter, 
unless  the  decisional  authority,  upon 
motion  or  otherwise,  orders  a  different 
procedure. 

(d)  Definitions. — (1)  Alternative 
means  of  dispute  resolution  means  any 
procedure  that  is  used,  in  lieu  of  an 
adjudication,  to  resolve  oil  pipeline  rate 
issues  in  controversy,  including  but  not 
limited  to,  settlement  negotiations, 
conciliation,  facilitation,  mediation, 
factfinding,  minitrials,  and  arbitration, 
or  any  combination  thereof; 

(2)  Award  means  any  decision  by  an 
arbitrator  resolving  the  issues  in 
(xrntroversy; 

(3)  Dispute  resolution  communication 
means  any  oral  or  written 
communication  prepared  for  the 
purposes  of  a  dispute  resolution 
proceeding,  including  any  memoranda, 
notes  or  work  product  of  the  neutral, 
parties  or  non-party  participant.  A 
written  agreement  to  enter  into  a 
dispute  resolution  proceeding,  or  a  final 
written  agreement  or  arbitral  award 
reached  as  a  result  of  a  dispute 
resolution  proceeding,  is  not  a  dispute 
resolution  commimication; 

(4)  Dispute  resolution  proceeding 
means  any  alternative  means  of  dispute 
resolution  that  is  used  to  resolve  an 
issue  in  controversy  in  which  a  neutral 
may  be  appointed  and  specified  parties . 
participate; 

(5)  In  confidence  means  information 
is  provided: 

(i)  With  the  expressed  intent  of  the 
source  that  it  not  be  disclosed,  or 

(ii)  Under  circumstances  that  create  a 
reasonable  expectation  on  behalf  of  the 
source  that  the  information  will  not  be 
disclosed; 

(6)  Issue  in  controversy  means  an 
issue  which  is  or  is  anticipated  to  be 
material  to  a  decision  in  a  proceeding 
before  the  Commission  and  which  is  the  ' 
subject  of  disagreement  between 
participants  who  would  be  substantially 
affected  by  the  decision  or  between  the 
Commission  and  any  such  participants; 

(7)  Neutral  means  an  individual  who, 
with  respect  to  an  issue  in  controversy, 
functions  specifically  to  aid  the  parties 
in  resolving  the  controversv; 

(e)  Neut^s.  (1)  A  neutral  may  be  a 
permanent  or  temporary  officer  or 
employee  of  the  Federal  Government 
(induding  an  administrative  law  judge), 
or  any  other  individual  who  is 
acceptable  to  the  participants  to  a 
dispute  resolution  proceeding.  A  neutral 
must  have  no  offidal,  financial,  or 
personal  conflict  of  interest  with  respect 
to  the  issues  in  controversy,  except  that 
a  neutral  who  is  not  a  government 
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employee  may  serve  if  the  interest  is 
fully  disclosed  in  writing  to  all 
participants  and  all  participants  agree. 
(2)  A  neutral  serves  at  die  will  of  the 


(i)  Termination  of  alternative  dispute 
resolution  proceeding.  (1)  The 
decisional  authority,  upon  motion  or 
otherwise,  may  terminate  any  ADR 
proceeding  by  issuing  an  order  to  that 
effect. 


the  particular  case  to  outweigh  the 
inte^ty  of  dispute  resolution 
proceedings  in  general  by  reducing  the 
confidence  of  participants  in  future 
cases  that  their  communications  will 
remain  confidential;  or 


among  the  Commission's  administrative 
law  judges,  from  rosters  kept  by  the 
Federal  Mediation  and  Conciliation 
Service,  the  Administrative  Conference 
of  the  United  States,  the  American 
Arbitration  Association,  or  from  any 
other  source. 

(f)  Submission  of  proposal  to  use 
alternative  dispute  resolution.  (1)  The 
participants  may  at  any  time  during  a 
procee^g  submit  a  written  proposal  to 
use  alternative  means  of  dispute 
resolution  to  resolve  all  or  part  of  any 
matter  in  controversy  or  anticipated  to 
be  in  controversy  before  the 
Commission. 

(2)  For  matters  set  for  hearing,  a 
proposal  to  use  alternative  means  of 
dispute  resolution  must  be  filed  ivith 
the  presiding  administrative  law  judge. 

(3j  Proposals  involving  binding 
arbitration  miist  be  filed  with  the 
Secretary  for  consideration  by  the 
Commission. 

(4)  For  all  other  matters,  a  proposal  to 
use  alternative  means  of  dispute 
resolution  may  be  filed  with  the 
Secretary  for  consideration  by  the 
appropriate  decisional  authority. 

(5)  The  appropriate  decisional 
authority  will  issue  an  order,  approving 
or  denying  a  proposal  to  use  alternative 
means  of  dispute  resolution.  Denial  of  a 
proposal  to  use  alternative  dispute 
resolution  will  be  in  the  form  of  an 
order  and  will  identify  the  specific 
reasons  for  the  denial.  A  proposal  to  use 
alternative  dispute  resolution  is  deemed 
approved  unless  an  order  denying 
approval  is  issued  within  30  days  after 
the  proposal  is  filed. 

(6)  Any  request  to  modify  a 
previously-approved  ADR  proposal 
must  follow  the  same  procedure. 

(g)  Contents  of  proposal.  A  proposal 
to  use  alternative  means  of  dispute 
resolution  must  be  in  writing  and 
include: 

(1)  A  general  identification  of  the 
issues  in  controversy  intended  to  be 
resolved  by  the  proposed  alternative 
dispute  resolution  method; 

(2)  A  description  of  the  alternative 
dispute  resolution  method(s)  to  be  used; 

(3)  The  signatures  of  all  participants 
or  evidence  otherwise  indicating  the 
consent  of  all  participants;  and 

(4)  A  certificate  of  service. 

(h)  Monitoring  the  alternative  dispute 
resolution  proceeding.  The  decisional 
authority  may  order  reports  on  the 
status  of  the  dtemative  dispute 
resolution  proceeding  at  any  time. 


(2)  A  decision  to  terminate  an 
alternative  dispute  resolution 
proceeding  is  not  subject  to  judicial 
review. 

(j)  Confidentiality  in  Dispute 
Resolution  Proceedings.  (1)  Except  as 
provided  in  paragraphs  (j)  (4)  and  (5)  of 
this  section,  a  neutm  in  a  ^spute 
resolution  proceeding  will  not 
volimtarily  disclose,  or  through 
discovery  or  compulsory  process  be 
reqviired  to  disclose,  any  information 
concerning  any  dispute  resolution 
commimication  or  any  communication 
provided  in  confidence  to  the  neutral, 
unless; 

(1)  All  participants  in  the  dispute 
resolution  proceeding  and  the  neutral 
consent  in  writing; 

(ii)  The  dispute  resolution 
communication  has  already  been  made 
public; 

(iii)  The  dispute  resolution 
commimication  is  reqmred  by  statute  to 
be  made  public,  but  a  neutral  should 
make  the  communication  public  only  if 
no  other  person  is  reasonably  available 
to  disclose  the  communication;  or 

(iv)  A  court  determines  that  the 
testimony  or  disclosure  is  necessary  to: 

(A)  Prevent  a  manifest  injustice; 

(B)  Help  establish  a  violation  of  law; 
or 

(C)  Prevent  harm  to  the  public  health 
or  safety  of  sufficient  magnitude  in  the 
particular  case  to  outweigh  the  integrity 
of  dispute  resolution  proceedings  in 
generm  by  reducing  the  confidence  of 
participants  in  future  cases  that  their 
communications  will  remain 
confidential. 

(2)  A  participant  in  a  dispute 
resolution  proceeding  must  not 
volimtarily  disclose,  or  through 
discovery  or  compulsory  process  be 
required  to  disclose,  any  information 
concerning  any  dispute  resolution 
communication;  imless: 

(i)  All  participants  to  the  dispute 
resolution  proceeding  consent  in 
writiim; 

(ii)  tne  dispute  resolution 
communication  has  already  been  made 
public; 

(iii)  The  dispute  resolution 
communication  is  required  by  statute  to 
be  made  public; 

(iv)  A  court  determines  that  the 
testimony  or  disclosure  is  necessary  to: 

(A)  Prevent  a  manifest  injustice; 

(B)  Help  establish  a  violation  of  law; 
or 

(C)  Prevent  harm  to  the  public  health 
and  safety,  of  sufficient  magnitude  in 


(v)  The  dispute  resolution 
commimication  is  relevant  to 
determining  the  existence  or  meaning  of 
an  agreement  or  award  that  resulted 
from  the  dispute  resolution  proceeding 
or  to  the  enforcement  of  the  agreement 
or  award. 

(3)  Any  dispute  resolution 
commimication  that  is  disclosed  in 
violation  of  paragraph  (j)  (1)  or  (2)  of 
this  section  will  not  be  admissible  in 
any  proceeding  relating  to  the  issues  in 
controversy  with  respect  to  which  the 
communication  was  made. 

(4)  The  participants  may  agree  to 
alternative  confidential  procedures  for 
disclosmes  by  a  neutral.  The 
participants  must  inform  the  neutral 
before  the  commencement  of  the 
dispute  resolution  proceeding  of  any 
modifications  to  the  provisions  of 
paragraph  (j)(l)  of  this  section  that  will 
govern  the  confidentiality  of  the  dispute 
resolution  proceeding.  If  the 
participants  do  not  so  inform  the 
neutral,  paragraph  (j)(2)(i)  of  this  section 
will  a^ly. 

(5)  ifa  demand  for  disclosure,  by  way 
of  discovery  request  or  other  legal 
process,  is  made  upon  a  neutral 
regarding  a  dispute  resolution 
communication,  the  neutral  will  make 
reasonable  efforts  to  notify  the 
participants  of  the  demand.  Any 
participant  who  receives  the  notice  and 
within  15  calendar  days  does  not  offer 
to  defend  a  refusal  of  the  neutral  to 
disclose  the  requested  information 
waives  any  objection  to  the  disclosure. 

(6)  Nothing  prevents  the  discovery  or 
admissibility  of  any  evidence  that  is 
otherwise  discoverable,  merely  because 
the  evidence  was  presented  in  the 
course  of  a  dispute  resolution 
proceeding. 

(7)  Paragraphs  (j)  (1)  and  (2)  of  this 
section  will  have  no  effect  on  the 
information  and  data  that  are  necessary 
to  document  any  agreement  reached  or 
order  issued  pursuant  to  a  dispute 
resolution  proceeding. 

(8)  Paragraph  (j)  (1)  and  (2)  of  this 
section  will  not  prevent  the  gathering  of 
information  for  research  and 
educational  purposes,  in  cooperation 
with  other  agencies,  governmental 
entities,  or  dispute  resolution  programs, 
so  long  as  the  participants  and  the 
specific  issues  in  controversy  are  not 
identifiable. 

(9)  Paragraph  (j)  (1)  and  (2)  of  this 
paragraph  will  not  prevent  use  of  a 
dispute  resolution  communication  to 
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resolve  a  dispute  between  the  neutral  in 
a  dispute  resolution  proceeding  and  a 
participant  in  the  proceeding,  so  long  as 
the  communication  is  disclosed  only  to 
the  extent  necessary  to  resolve  the 
dispute. 

(k).  Arbitration.  (1)  The  participants 
may  at  any  time  submit  a  written 
proposal  to  use  binding  arbitration 
under  the  provisions  of  this  Rule  to 
resolve  all  or  part  of  any  matter  in 
controversy,  or  anticipated  to  be  in 
controversy,  before  the  Commission. 

(2)  The  proposal  must  be  submitted  os 
provided  in  below. 

(3)  The  proposal  must  be  in  writing. 

(4)  An  arbitration  proceeding  imder 
this  rule  may  be  monitored  and 
terminated. 

(5)  No  person  may  be  required  to 
consent  to  arbitration  as  a  condition  of 
entering  into  a  contract  or  obtaining  a 
benefit.  All  interested  parties  must 
expressly  consent  to  art>itration  under 
this  rule. 

(6)  An  agreement  to  arbitrate  a  matter 
pursuant  to  this  provision  will  be 
enforceable  pursuant  to  the  Arbitration 
Act  (9  U.S.C.  4).  and  no  action  will  be 
dismissed  nor  will  relief  be  denied  on 
the  groimds  that  the  matter  is  against 
the  United  States  or  that  the  United 
States  is  an  indispensable  party. 

(7)  The  participants  to  an  arbitration 
proceeding  are  entitled  to  select  the 
arbitrator.  The  arbitrator  must  be  a 
neutral. 

(8)  An  arbitrator  to  whom  a  dispute  is 
referred  under  this  section  may: 

(i)  Regulate  the  course  of  and  conduct 
arbitral  hearings; 

(ii)  Administer  oaths  and  affirmations; 

(iii)  Compel  the  attendance  of 
witnesses  and  the  production  of 
evidence  to  the  extent  the  Commission 
is  authorized  by  law  to  do  so;  and 

(iv)  Make  awards. 

(v)  The  arbitrator  will  set  a  time  and 
place  for  the  hearing  on  the  dispute  and 
must  notify  the  participants  not  less 
than  5  days  before  the  hearing. 

(vi)  Any  participant  wishing  that 
there  be  a  record  of  the  hearing  must: 

(A)  Prepare  the  record; 

(B)  Notify  the  other  participants  and 
the  ^itrator  of  the  preparation  of  the 
record; 

(C)  Furnish  copies  to  all  identified 
partidpants  and  the  arbitrator;  and 

(D)  Pay  all  costs  for  the  record,  imless 
the  participants  agree  otherwise  or  the 
arbitrator  determines  that  the  costs 
should  be  apportioned. 

(vii)  Participants  to  the  arbitration  are 
entitled  to  be  beard,  to  present  evidence 
material  to  the  controversy,  and  to 
cross-examine  witnesses  appearing  at 
the  hearing. 

(viii)  The  arbitrator  may,  with  the 
consent  of  the  participants,  conduct  all 


or  part  of  the  hearing  by  telephone, 
television,  computer,  or  other  electronic 
means,  if  each  participant  has  an 
opportunity  to  participate. 

(uc)  The  nearing  must  be  conducted 
expeditiously  and  in  an  informal 
manner. 

(x)  The  arbitrator  may  receive  any  oral 
or  documentary  evidence,  except  that 
irrelevant,  immaterial,  imduly 
repetitious,  or  privileged  evidence  may 
be  excluded  by  the  arbitrator. 

(xi)  The  arbitrator  will  interpret  and 
apply  relevant  statutory  and  regulatory 
requirements,  legal  precedents,  and 
poli^  directives. 

(xii)  No  interested  person  will  make 
or  knowingly  cause  to  be  made  to  the 
arbitrator  an  imauthorized  ex  parte 
commimication  relevant  to  the  merits  of 
the  proceeding,  unless  the  participants 
agree  otherwise.  If  a  commimication  is 
made  in  violation  of  this  prohibition, 
the  arbitrator  will  ensure  that  a 
memorandum  of  the  communication  is 
prepared  and  made  a  part  of  the  record, 
and  that  an  opportunity  for  rebuttal  is 
allowed.  Upon  receipt  of  such 
communication,  the  arbitrator  may 
require  the  ofiending  participant  to 
show  cause  why  the  claim  of  the 
participant  should  not  be  resolved 
agednst  the  participant  as  a  result  of  the 
improper  conduct 

(xiiij  The  arbitrator  will  make  the 
award  within  30  days  after  the  close  of 
the  hearing  or  the  date  of  the  filing  of 
any  briefs  authorized  by  the  arbitrator, 
whichever  date  is  later,  unless  the 
participants  and  the  arbitrator  agree  to 
some  other  time  limit. 

(9)(i)  The  award  in  an  oil  pipeline  rate 
arbitration  proceeding  will  include  a 
brief,  informal  discussion  of  the  factual 
and  l^al  basis  for  the  award. 

(ii)  The  prevailing  participants  must 
file  the  award  with  the  Commission, 
along  with  proof  of  service  on  all 
participants. 

(iii)  Ibe  award  in  an  arbitration 
proceeding  will  become  final  30  days 
after  it  is  filed,  unless  the  award  is 
vacated.  The  Commission,  upon  motion 
or  otherwise,  may  extend  the  30-day 

eriod  for  one  additional  30-day  period 

y  issuing  a  notice  of  the  extension 
before  the  end  of  the  first  30-day  period. 

(iv)  A  final  award  is  binding  on  the 
participants  to  the  arbitration 
proceeding,  and  may  be  enforced 
pursuant  to  the  Arbitration  Act  (9  U.S.C 
9-13).  No  action  brought  to  enforce  an 
award  will  be  dismis^  nor  will  relief 
be  denied  on  the  grounds  that  the  matter 
is  against  the  United  States  or  that  the 
United  States  is  an  indispensable  party. 

(v)  An  award  may  not  serve  as  an 
estoppel  in  any  other  proceeding  for  any 
issue  that  was  resolved  in  the 


proceeding.  The  award  also  may  not  be 
used  as  precedent  or  otherwise  be 
considered  in  any  factually  unrelated 
proceeding  or  in  any  other  arbitration 
proceeding. 

(10) (i)  Within  10  days  after  the  award 
is  filed,  any  person  may  file  a  request 
with  the  Commission  to  vacate  an 
arbitration  award  and  must  serve  the 
request  to  vacate  on  all  participants. 
Responses  to  such  a  request  are  due  10 
days  after  the  request  is  filed. 

(11)  Upon  request  or  otherwise,  the 
Commission  may  vacate  any  award 
issued  under  this  rule  before  the  award 
becomes  final  by  issuing  an  order  to  that 
efiect,  in  which  case  the  award  will  be 
null  and  void. 

(iii)  $  385.2202  of  this  chapter 
regarding  separation  of  functions 
applies  with  respect  to  a  decision  to 
vacate  an  arbitration  award. 

(iv)  If  the  Commission  vacates  an 
award,  a  party  to  the  arbitration  may, 
within  30  days  of  the  action,  petition 
the  Commission  for  an  award  of 
attorney  fees  and  expenses  incurred  in 
connection  with  the  arbitration 
proceeding.  The  Commission  will  award 
the  petitioning  party  those  fees  and 
expenses  that  would  not  have  been 
incurred  in  the  absence  of  the 
arbitration  proceeding,  unless  the 
Commission  finds  that  special 
circumstances  make  the  award  unjust. 

(v)  An  arbitration  award  vacated 
under  this  paragraph  will  not  be 
admissible  in  any  proceeding  relating  to 
the  issues  in  controversy  wi^  respect  to 
which  the  award  was  made. 

(vi)  A  decision  by  the  Commission  to 
vacate  an  arbitration  award  is  not 
subject  to  rehearing  or  judicial  review. 

PART  375--THE  COMMISSION 

2.  The  authority  citation  for  part  375 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  U.S.C  717- 
717w,  3301-3432;  16  U.S.C  791-828r,  791a 
note.  2601-2645;  42  U.S.C  7107-7532. 

3.  In  §  375.303,  the  introductory  text 
and  paragraphs  (c)  and  (d)(1)  are  revised 
to  read  as  follows: 

{375.303  DelagationtotheChM 
Accountant 

The  Commission  authorizes  the  Chief 
Accountant  or  the  Chief  Accountant's 
designee  to: 

***** 

(C)  Pass  upon  applications  to  increase 
the  size,  add  to  or  combine  property 
units  of  public  utilities,  licensees, 
natural  gas  companies  and  oil  pipeline 
companies. 

(d)  *  *  * 
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(1)  Relating  to  Annual  Report  Nos.  1, 
IF,  2, 2A.  and  6,  and, 

***** 

1375.306  [Removed] 

4.  Section  375.306  is  removed  and 
reserved. 

5.  In  §  375.307,  the  introductory  text 
is  revised  and  paragraph  (g)  is  added  to 
read  as  follows: 

1375.307  Delegation  to  the  Director  of  the 
Office  of  Pipeline  and  Producer  Regulation. 

The  Commission  authorizes  the 
Director  or  the  Director’s  designee  to: 

***** 

(g)  Take  the  following  actions  relating 
to  the  regulation  of  oil  pipelines  under 
the  Interstate  Commerce  Act: 

(1)  grant  or  deny  petitions  for  waiver 
of  annual  charges; 

(2)  accept  any  imcontested  item 
which  has  been  filed  consistent  with 
Commission  regulations  and  policy; 

(3)  reject  any  filing  which  patently 
fails  to  comply  with  applicable  statutory 
reqmrements  and  with  ail  applicable 
Commission  rules,  regulations  and 
orders  for  which  a  waiver  has  not  been 
granted;  and 

(4)  refer  any  matter  to  the  Commission 
which  the  Director  believes  should  be 
acted  upon  by  the  Commission. 

Appendix  A— Commission  Opinion  No. 
154-B  Rate  Base  Calculation 

Note. — ^This  appendix  will  not  appear  in 
the  Code  of  Federal  Regulations. 

*rhis  schedule  is  for  ratemaking 
ptuposes  only.  The  1983  "Cost  of 
Reproduction  New"  is  directly  finm  the 
Caper’s  1983  Valuation  Docket  for  that 
year.*  Complete  a  separate  schedule  for 
each  system.  i 

Name  of  system; 


Item 

1983 

1993* 

Plant 

1  Cost  of  Reproduction 
New*. 

2  Land. 

3  Rights  of  Way. 

4  AFUDC  . 

N/A 

5  Additions  at  Cost . 

N/A 

6  Total  plant. 

Accrued  Depreciation: 

7  Plant  in  Service. 

8  Rights  of  Way. 

9  AFUDC  . 

N/A 

10  Retirements . 

N/A 

11  Total  depreciation. 

12  Accumulated  De¬ 
ferred  Income  Taxes. 

Working  capital; 

13  Material  and  Sup¬ 
plies. 

*  Applicable  only  to  pipelines  in  existence  before 
January  1, 1984. 


Item 

1983 

1993* 

14  Prepayments. 

15  011  Inventory. 

16  Total  working  cap¬ 
ital. 

17  Accmed  Deferred  In¬ 
come. 

N/A 

1 8  Amortization  of  Start¬ 
ing  Rate  Base  Write- 
Up. 

19  Total  Equity  Rate 

N/A 

Base  (L6-L11-L12  4- 
L16+L17-L18. 

20  Parent  Company  Eq¬ 
uity  Capitalization. 

N/A 

21  Ecjuity  Rate  Base 
(L19  X  L20). 

N/A 

*  Applicable  only  to  piplelines  In  existence 
before  January  1. 1984. 

‘This  calculation  sheet  is  for  one  year  only 
(1993).  It  is  intended  only  as  a  sample  to 
demortstrate  the  form.  It  may  be  necessary  to 
calculate  each  intervening  year  between  1983 
and  the  current  year  to  derive  the  current 
years'  figures.  If  calculations  have  previously 
E>een  filed  for  intervening  years,  only  those 
years  beginning  with  the  last  filing  to  the 
current  year  neM  be  shown. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-4678-7] 

National  Oil  and  Hazardoua 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete 
Pesticide  Lab  (Yakima)  fi‘om  the 
National  Priorities  List:  request  for 
comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  10  announces  its 
intent  to  delete  the  Pesticide  Lab 
(Yakima)  from  the  National  Priorities 
List  (NPL)  and  requests  public  comment 
on  this  proposed  action.  'The  NPL 
constitutes  appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Ckimprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended. 

EPA  and  the  State  of  Washington 
Department  of  Ecology  (Ecology)  have 
determined  that  response  actions  have 
been  carried  out  under  the  Resource 
Conservation  and  Recovery  Act  (RC31A), 
that  the  Site  poses  no  significant  threat 
to  public  he^th  or  the  environment  and, 
therefore,  further  remedial  measures 
pursuant  to  CERCLA  are  not 
appropriate. 


DATES:  Comments  concerning  this  Site 
may  be  submitted  on  or  before  August 
12, 1993. 

ADDRESSES:  Comments  may  be  mailed 
to:  Sean  Sheldrake,  Environmental 
Protection  Agency,  1200  6th  Avenue, 
Mail  Stop;  HW-113,  Seattle, 

Washington  98101. 

Comprehensive  information  on  this 
Site  is  available  through  the  Region  10 
public  docket  which  is  available  for 
viewing  at  the  Yakima  Site  information 
repositories  at  the  following  locations: 
Washington  Department  of  Ecology, 
Central  Regional  Office,  attn.  John 
Jones,  106  South  6th  Avenue,  Yakima, 
Washington  98902. 

United  States  Environmental  Protection 
Agency,  Region  10  Hazardous  Waste 
Division — ^Records  Center,  attn:  Lynn 
Williams,  1200  6th  Avenue,  Seattle, 
Washington  98101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sean  Sheldrake,  U.S.  EPA  Region  10, 
1200  6th  Avenue,  Mail  Stop:  HW-113, 
Seattle,  Washington  98101,  (206)  553- 
1220. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

n.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  of  Intended  Site  Deletion 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  10  announces  its  intent  to 
delete  a  site  firom  the  National  Priorities 
List  (NPL),  Appendix  B  of  the  National 
Oil  and  Hazardous  Substances 
Contingency  Plan  ("NCP”),  40  CFR  part 
300,  and  requests  comments  on  this 
deletion.  EPA  identifies  sites  on  the 
NPL  that  appear  to  present  a  significant 
risk  to  hiiman  health  or  the 
environment.  EPA  has  the  discretion  to 
use  its  authorities  rmder  CERCLA  or 
RCRA,  or  to  designate  a  state  with 
remedial  authorities  to  accomplish 
appropriate  cleanup  at  sites  listed  on 
the  NPL.  As  descried  in  §  300.425(e)(3) 
of  the  NCP,  sites  deleted  fi-om  the  NPL 
remain  eligible  for  F\md-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
actions. 

EPA  plans  to  delete  the  Pesticide  Lab 
(Yakima)  Site  at  3706  West  Nob  Hill 
Bouleva^,  Yakima,  Washington  98902 
from  the  NPL. 

EPA  will  accept  comments  on  this 
Site  for  thirty  days  after  publication  of 
this  notice  in  the  Federal  Register. 

Section  n  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  m  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
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discusses  the  Pesticide  Lab  (Yakima) 

Site  and  explains  how  the  Site  meets  the 
deletion  criteria. 

n.  NPL  Deletion  Criteria 
Section  300.425(e)  of  the  NCP,  40  CFR 
300.425(e),  provides  that  releases  may 
be  deleted  ^m  or  recategorized  on  the 
NPL  where  no  further  response  is 
appropriate.  In  making  a  determination 
to  delete  a  release  from  the  NPL,  EPA 
shall  consider,  in  consultation  with  the 
state,  whether  any  of  the  following 
criteria  have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

tii)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  action  by 
responsible  parties  is  appropriate,  or 
(lii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  wpropriate. 

Even  if  a  site  is  deleted  ^m  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  site  above 
levels  that  allow  for  unlimited  use  and 
unrestricted  exposiue,  EPA’s  policy  is 
that  a  subsequent  review  of  the  site  will 
be  conducted  at  least  every  five  years 
after  the  initiation  of  the  remedial  action 
at  the  site  to  ensure  that  the  site  remains 
protective  of  public  health  and  the 
environment.  In  the  case  of  this  Site, 
where  hazardous  substances  are  not 
above  health  based  levels  and  future 
access  does  not  require  restriction, 
operation  and  maintenance  activities 
and  five-year  reviews  will  not  be 
conducted.  However,  if  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  finm  a  site  deleted 
from  the  NPL,  the  site  may  be  restored 
to  the  NPL  without  the  application  of 
the  Hazard  Ranking  System. 

m.  Deletion  Procedures 

The  following  procedures  were  used 
for  the  intended  deletion  of  this  Site:  (1) 
A  notice  was  published  in  the  local 
newspapers  and  distributed  to 
appropriate  federaL  state  and  local 
offid^  and  other  interested  parties 
announcing  a  30-day  public  comment 
period  on  ^A’s  clean  closure 
determination  under  RCRA  and  the 
proposed  No  Further  Action  dedsion 
under  CERCLA  (no  public  comments 
were  received  in  opposition  to  EPA’s 
findings);  (2)  EPA  Ri^on  10  believes 
that  the  remedial  investigation  showed 
that  the  releases  at  the  Site  pose  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  EPA  issued 


a  No  Further  Action  Record  of  Decision 
(ROD)  after  the  public  comment  period 
ended;  (3)  Ecology  has  concurred  with 
the  ROD  and  the  proposed  deletion 
dedsion;  and  (4)  all  relevant  documents 
have  been  made  available  for  public 
review  in  the  local  Site  information 
repositories. 

Deletion  of  the  Site  fixim  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  to  assist  Agency 
management.  As  mmitioned  in  Set^on 
n  of  this  Notice,  40  CFR  300.425(e)(3) 
states  that  deletion  of  a  site  finm  the 
NPL  does  not  predude  eligibility  for 
future  Fund-financed  response  actions. 

For  deletion  of  this  Site,  EPA’s 
Regional  Office  will  accept  and  evaluate 
public  comments  on  EPA’s  Notice  of 
Intent  to  Delete  before  making  a  final 
dedsion  to  delete.  The  Agency  will 
prepare  a  Responsiveness  Summary 
where  significant  public  comments  are 
addressed. 

A  deletion  occurs  when  the  Regional 
Administrator  places  a  final  notice  in 
the  Federal  Register.  Generally,  the  NPL 
will  refled  deletions  in  the  final  update 
following  the  Notice.  Public  notices  and 
copies  of  the  Responsiveness  Summary 
will  be  made  available  to  local  residents 
by  the  Regional  office. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  site  sxunmary  provides 
the  Agency’s  rationale  for  the  intention 
to  delete  this  Site  from  the  NPL. 

A.  Site  Characteristics 

'The  Site  listed  on  the  NPL  as  the 
Pestidde  Lab  (Yakima)  Site  is  located 
within  the  Yaldma  Agricultural 
Research  Laboratory  (YARL)  in  the  dty 
of  Yakima,  Yakima  County,  Washington. 
Approximately  50,000  people  are 
located  in  Yaldma.  The  Research 
Laboratory  consists  of  numerous  office 
and  laboratory  research  buildings, 
warehouses,  storage  sheds,  maintenance 
buildings  and  greenhouse/hothouse 
buildings  occupying  approximately 
15%  of  an  approximately  10  acre  parcel 
in  Yakima.  The  remaining  acreage  is 
used  for  cultivation  of  row  crops  and 
firuit  trees.  YARL  is  situated  in  a 
residential  area  within  one-half  mile  of 
three  schools,  two  hospitals  and  three 
shopping  centers.  The  Site  consists  of  a 
septic  tank,  disposal  pipe,  washdown 
pad  and  drainfield  system  tised  for  the 
disposal  of  dilute  pe^dde  compounds 
used  at  the  YARL. 

B.  History 

The  research  laboratory,  originally  an 
orchard,  has  been  in  operation  since 
1961.  The  primary  activity  at  the 


laboratory  involves  the  development  of 
insect  control  technologies  that  benefit 
fruit  and  vegetable  agriculture  in  the 
Pacific  Northwest.  Records  indicate  that 
the  area  was  sprayed  with  various 
pesticide  compoimds  including 
persistent  chlorinated  hydroca^n 
pesticides  such  as  DDT,  Dieldrin,  and 
Lindane.  Workers  at  the  laboratory  used 
a  modified  septic  and  drainfield  system 
to  discharge  dilute  waste  pesticide 
compoimds.  The  system  consisted  of  a 
300  gallon  concrete  septic  tank  which 
drained  a  conventional  toilet/sink  and 
an  outside  concrete  surface  washdown 
pad.  Tank  effluent  was  discharged 
through  a  tile  drain  connected  to  a  sink 
in  a  storage  shed.  Approximately  5,000 
gallons  of  rinsate  from  equipment 
.cleaning  operations  and  less  than  250 
gallons  of  residual  pesticide  solutions 
were  discharged  into  the  system 
annually  for  about  20  years  (from  1965 
to  1985).  Diluted  pesticides  known  to 
have  been  introduced  into  tha  system 
with  wastewater  include  but  are  not 
limited  to  Guthion,  Sevin,  Malathion, 
Parathion,  Tetraethylpyrophosphate 
(TEPP),  DDT,  Temik,  Methoxychlor, 
Kelthane,  Lindane,  Captan,  Cyprez  and 
Benelate.  Heavy  metals,  include  lead 
arsenate,  and  pesticide  concentrates 
were  never  discharged  to  the  septic 
tank/drainfield  system.  The 
unpermitted  discharges  resulted  in 
investigations  under  RCRA  and 
CERCKA  at  the  YARL  facility.  There 
were  concerns  that  pesticides  and 
solvents  had  leached  into  the 
uppermost,  shallow,  drinking-water 
aquifer  because  of  the  presence  of 

^\]R£\ubmitted  a  RCRA  A 
permit  application  in  September  1980 
and  received  interim  status.  A 
preliminary  assessment  and  site 
investigation  (PA/SI)  was  conducted  in 
June  1982.  Field  work  for  the  PA/SI  was 
limited  to  shallow  soil  sampling  and  a 
failed  attempt  to  drill  to  groundwater. 
'The  PA/SI  concluded  that  soil  was 
contaminated  due  to  discharges  finm 
the  septic  system  and  that  groundwater 
contamination  was  likely,  based  on  an 
assumed  groundwater  depth  of  20  feet 
(Later  the  correct  depth  was  determined 
to  be  35  feet).  Based  on  the  results  of  the 
PA/SI,  the  Site  was  proposed  for  the 
NPL  in  December  1982  and  finalized  on 
September  8, 1983  (48  FR  40658).  The 
Site  is  currently  on  the  NPL,  bas^  on 
the  original  1982  Hazard  Ranking  Score 
of  29.33. 

On  June  2, 1988,  a  RCRA  Facility 
Assessment  (RFA)  was  completed 
which  included  a  preliminary 
characterization  of  the  conditions  at  the 
Site,  identified  additional  work  needed 
to  fully  characterize  the  Site,  and 
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described  the  results  from  a  visual 
inspection.  The  RFA  assessed  exposure 
pathways  that  may  be  of  concern  given 
the  natiire  of  the  releases  at  the  Site  and 
the  substances  released.  Preliminary  on¬ 
site  sampling  identified  pesticides  in 
septic  tank  water  and  the  surrounding 
subsurface  soil.  The  report  concluded 
that  the  extent  of  groimdurater  and  soil 
contamination  could  not  be  assessed 
without  more  information. 

C.  Characterization  of  Risk 

Prior  to  remediation,  the  preliminary 
environmental  pathways  of  concern 
related  to  the  hazardous  waste  disposal 
system  were  groundwater,  on-site  soils 
and  possibly  surface  wator. 

In  1988,  YAKL  removed  the 
drainfield,  sampled  soil  within  and 
outside  the  excavated  drainfield  area, 
sampled  and  gathered  additional 
groundwater  monitoring  and  sampling 
information  from  four  mtmitoring  wells 
and  performed  in-situ  amiifer  testing. 
Sampling  was  conducted  for  a  lengthy 
list  of  primary  and  indicator  parameters 
developed  to  determine  groundwater 
quality  and  to  monitor  to  the  presence 
of  the  compounds  believed  to  nave  been 
discharged  throu^  the  septic  tank/ 
drainfield  system. 

The  results  of  the  study  indicated  that 
the  groundwater  was  generally 
uncontaminated  and  that  the  likelihood 
to  groundwater  contamination,  as  a 
result  of  the  hazardous  waste  disposal 
activities,  was  very  low  at  the  Site.  The 
study  detected  a  variety  of  hazardous 
pesticides  and  carriw  solvents  in  the 
tank  sludge  and  drainfield.  Based  on 
these  data,  EPA  decided  that  the  Site 
was  subject  to  the  requirements  to 
hazardous  vraste  treatment,  stmege,  and 
disposal  (TSD)  frkcilities,  under  RCRA. 

D.  Remedial  Action  Selected  and 
Implemented  Under  RCRA 

Based  on  the  hazard  ranking  score 
and  the  initial  groundwater  data,  clean 
closiire  pursuant  to  RCRA  requirements 
for  interim  status  facilities  (40  CFR  part 
265)  was  imdertaken  instead  of 
initiating  either  a  subpart  B  application 
under  RCRA  or  conducting  a  Remedial 
Investigation  and  Feasibility  Study 
pursuant  to  CERCLA.  Hiis  approach  is 
consistent  with  Ecology’s  Kd^el  Toxics 
Control  Act  Cleanup  Regulations. 

An  initial  closure  plan  (’’cleanup 
plan”)  for  the  septic  tank  and  drainfield, 
including  a  monitoring  plan  for 
sampling  and  analyzing  groxmdwater 
and  soil,  had  been  subtotted  by  YARL 
to  EPA  in  January  1985.  Four 
groundwater  monitoring  wells  were 
installed  in  April  1988  at  the  Site.  With 
site  risks  further  characterized,  a  final 
revised  closure  plan  was  submitted  on 


September  12, 1989  to  approval.  Tlie 
September  12, 1989  final  draft  Ckwure 
Plan  was  rele^d  for  public  comment 
in  December  1989.  No  comments  were 
received.  The  Closure  Plan  was 
approved  on  January  30, 1990.  As 
required  by  the  approved  Qosure  Plan, 
thm  additional  wells  were  drilled  and 
completed  by  July  1990. 

The  principu  elemmits  of  the  Closure 
Plan  focused  on  removing  the  potential 
sources  of  contamination  through 
removal  and  disposal  of  the  septic  tank 
contents,  excavation  and  removal  of  the 
septic  tank  itself,  washdown  pad 
removal,  additimud  beck^imd  soil 
sampling,  excavation  and  removal  of 
contaminated  soil  to  obtain  cleanup 
levels,  confirmational  soil  sampling 
aroimd  the  removed  structures, 
installation  of  groundwater  monitoring 
wells  and  one  year  of  groundwater 
sampling.  Calculation  of  cleanup  levels 
for  contaminants  at  this  Site  were  based 
on  EPA’s  proposed  RCRA  subpart  S 
standards  as  described  in  55  30798, 

July  27, 1990.  Where  cleanup  levels  to 
specific  contaminants  were  not 
identified,  consistent  with  subpert  S, 
the  Agency  approved  cleanup  levels 
based  on  a  cumulative  noncardnogenic 
risk  esthnate  of  less  than  1.0  assuming 
daily  intake  and  a  lifetime  increment^ 
cancer  risk  of  less  than  one  in  a  million 
(within  EPA’s  and  Ecology’s  acceptable 
risk  range  for  carcinogms). 

Approximately  40  cubic  yards  of 
contaminated  soil  containing  pesticides 
above  the  cleanup  levels  were  removed 
from  the  former  tank/ped  area  and 
disposed  of  at  a  permitted  hazardous 
waste  TSD  facility.  Two  background 
samples  taken  during  the  initi^  closure 
phase  (tank/pad  removal)  show  low 
parts-per-billion  levels  of  pesticide 
residuals  such  as  Dieldrin  and  DDT. 
These  and  similar  substances  are 
expected  to  be  foxmd  in  this  aree  due  to 
historical,  legal  application  of  pesticides 
totally  unrelated  to  the  former  YARL 
septic  disposal  practices. 

Confirmational  analysis  of  samples  of 
remaining  soil  has  not  detected 
significant  concentrations  of  PCBs, 
volatile  organics  semi-volatile  organics 
or  metals.  Oiganophosphorus 
pesticides,  identified  in  the  tank 
contents,  were  not  present  in  significant 
quantities  in  Site  soils.  Final 
confirmational  soil  sampling  indicated 
that  average  EHDT  and  Dield^ 
concentrations  were  below  cleanup 
levels.  Endrin  and  Endosulfan  were 
several  orders  of  magnitude  (100  to  1000 
times)  below  cleanup  levels,  and  other 
organochlorine  pesticides  were  not 
detected. 

Analytical  data  based  on  quarterly 
monitoring  (45  valid  samples  in  5 


quarters)  indicate  groundwater 
concentrations  of  DDT,  Dieldrin  and 
other  regiUated  pesticides  did  not 
exceed  health-based  criteria  at  cleanup 
levels.  No  organic  compounds  were 
detected.  Minor  quantities  of  metals, 
including  mercury,  vanadium,  and  zinc, 
were  detected  below  the  maximum 
contaminant  levels  (MCLs)  to  drinking 
water. 

Confirmational  monitoring  of  soil  and 
groundwater  demonstrate  tlto  no 
significant  risk  to  public  health  or  the 
environment  is  posed  by  residual 
materials  remaining  at  &e  Site  and 
operation  and  maintenance  activities  are 
not  required  at  the  Site.  Based  cm  the 
removal  of  contaminated  equipment  and 
excavation  of  contaminated  soil.  EPA 
and  Ecology  believe  that  hazardous 
substances  have  been  removed  from  the 
Site  so  as  to  allow  for  \mlimited  use  and 
unrestricted  exposxire  within  the  Site, 
that  the  Site  is  protective  of  public 
health  and  the  environment  and  no 
further  remedial  action  is  needed  at  the 
Site.  Accordingly,  EPA  will  not  conduct 
“five-year  reviews”  at  this  Site. 

No  environmental  risk  has  been 
identified  for  this  Site.  For  example,  no 
critical  habitats  or  endangered  species 
or  habitats  of  endangered  species  have 
been  identified  for  this  Site. 

One  of  the  three  criteria  for  deletion 
specifies  that  EPA  may  delete  a  site 
from  the  NPL  if  the  “remedial 
investigation  has  shown  that  the  release 
poses  no  significant  threat  to  public 
health  or  the  environment  and, 
therefore,  taking  of  remedial  measures  is 
not  appropriate.”  EPA,  with 
concurrence  of  Ecology,  believes  that 
this  criterion  to  deletion  has  been  met 
The  abbreviated  Remedial  Investigation 
and  Record  of  Decision  for  the  Site 
conclude  that  there  is  no  significant 
threat  to  public  health  or  the 
environment  and  therefore  no  further 
remedial  acticm  is  necessary.  Therefore, 
EPA  is  proposing  deletion  of  this  Site 
from  the  NPL.  Documents  supporting 
this  action  are  available  from  the  docket 

Dated:  June  2, 1993. 

Gerald  A.  Emison, 

Acting  Regional  Administrator,  Region  10. 

[FR  Doc.  93-16544  Filed  7-12-93;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

PIIM  Docket  No.  9»-201;  RM-8213,  RM- 
B2S2] 

Radio  Broadcasting  Services;  Walia 
Waiia  and  WaRsburg,  WA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  two  mutually  exclusive 
rule  making  petitions.  The  first  was 
filed  by  Walla  Walla  Christian 
Board^ters  proposing  the  allotment  of 
Channels  256A  and  270A  at  Walla 
Walla,  Washington,  as  the  community’s 
fifth  and  sixth  local  commercial  FM 
transmission  services.  The  second  was 
filed  by  Brett  E.  Miller  proposing  the 
allotment  of  Channel  270C3  at 
Waitsburg,  Wa.shington,  as  its  first  local 
aural  transmission  service.  See 
Supplementary  Information  infra. 

DATES:  Comments  must  be  filed  on  or 
before  August  30, 1993,  and  reply 
comments  on  or  before  September  14, 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultants,  as  follows:  John  F. 

Garziglia,  Esq.,  Pepper  &  Corazzini, 

1776  K  Street,  NW.,  suite  200, 
Washington,  DC  20006  (Counsel  for 
Walla  Walla  Christian  Broadcasters); 
and  Brett  E.  Miller,  11608  Blossomwood 
Court,  Moorpark,  California  93021 
(Petitioner  for  Waitsburg,  WA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-201,  adopted  Jime  24, 1993,  and 
released  July  8, 1993.  'The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  test  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

Channels  256A  and  270A  can  be 
allotted  to  Walla  Walla  in  compliance 
with  the  Commission’s  minimum 
distance  separation  requirements  at  the 


same  reference  coordinates  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channels  256A  and 
270A  at  Walla  Walla  are  North  Latitude 
46-04-12  and  West  Longitude  118-19- 
48.  Channel  270C3  can  ^  allotted  to 
Waitsburg  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements  with  a  site 
restriction  of  2.2  kilometers  (1.4  miles) 
southwest  to  avoid  a  short-spacing  to 
Station  KTSL,  Channel  270C3,  Medical 
Lake,  Washington.  The  coordinates  for 
Channel  270C3  at  Waitsburg  are  North 
Latitude  46-15-10  and  118-09-56. 

Since  Waitsbmg  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian  border,  concvurence  by  the 
Canadian  government  has  been 
requested. 

^visions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  public  should  note 
that  fi'om  the  time  a  Notice  of  Pro(>osed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  ^ 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  93-16579  Filed  7-12-93;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  93-182,  RM-8269] 

Radio  Broadcasting  Services; 
Columbiana,  AL 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  Tlus  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Coliunbiana 
Broadcasting  Company,  requesting  the 
allotment  of  FM  Channel  268A  to 
Columbiana,  Alabama,  as  that 
community’s  first  local  aural 
transmission  service.  Coordinates  used 
for  this  proposal  are  33-10-04  and  86- 
38-45. 

DATES:  Comments  must  be  filed  on  or 
before  August  30, 1993,  and  reply 


comments  on  or  before  September  14, 
1993. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner’s  counsel,  as  follows:  Richard 
J.  Hayes,  Jr.,  Esq.,  13809  Black  Meadow 
Road,  Greenwood  Plantation, 
Spotsylvania,  VA  22553. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
93-182,  adopted  June  18, 1993,  and 
released  July  8, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC’s 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi'om  the  Commission’s 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  public  should  note 
that  firom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  93-16580  Filed  7-12-93;  8:45  am] 
BILUNO  CODE  STIS-OI-M 


47  CFR  Part  73 

[MM  DockM  No.  93-185,  RM-8249] 

Radio  Broadcasting  Sarvicas;  Estas 
Park,  CO 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
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filed  by  Hambric  Associates,  seeking  the 
allotment  of  Channel  271A  to  Estes 
Park,  Colorado,  as  that  community’s 
first  local  FM  service.  Coordinates  used 
for  this  proposal  are  40-22-22  and  105- 
33-45. 

DATES:  Commmits  must  be  filed  on  or 
before  August  30, 1903,  and  reply 
comments  on  or  before  Septembw  14. 
1993. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FOC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Hambric 
Associates,  Attn.:  M.R.  Hamlxic,  10976 
E.  Crestline  Place.  Englewood, 

80111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  WFOmUTION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-185,  adopted  June  18, 1993,  and 
released  July  8, 1993.  The  fiill  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC’s 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857— 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacrts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Mkhael  C  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc  93-16581  Filed  7-12-93;  8:45  ami 
BiusM  coot  <na-ot-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parte  1823  and  1852 

Drug  and  Alcohol  Taating  of 
Contractor  Employaaa 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Proposed  rule. 

SUMMARY:  NASA  today  publishes  a 
proposed  rule  to  implement  the  Qvil 
Space  Employee  Testing  Act  of  1991 
(’’the  Act”),  which  requires  NASA 
contractors  to  institute  and  maintain  a 
program  for  achieving  a  drug  and 
alcohol-firee  workforce.  Contractor 
programs  shall  provide  for 
preemployment,  reasonable  sxispicion, 
random,  post-ecddent,  and  periodic 
recurring  (follow-up)  testing  of 
contractor  employees  responsible  for 
safety-sensitive,  security,  or  National 
security  functions  for  use,  in  violation 
of  law  or  Federal  regulation,  of  alcohol 
or  a  controlled  substance. 

DATES:  Comments  must  be  submitted  in 
writing  on  or  before  September  13, 

1993. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  David  Sudduth, 
Procurement  Policy  Division  (Code  HP), 
Office  of  Procurement,  NASA 
Headquarters,  300  E  Street,  SW., 
Washington,  DC  20546.  Comments 
regarding  pap>erwork  reduction,  in 
addition  to  being  forwarded  to  the 
designated  Agency  point  of  contact,  may 
also  be  sent  to  the  (Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Jonas  Neihardt,  Desk  Officer  for  NASA, 
telephone  (202)  395-4814,  3235  NEOB, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Sudduth,  Procurement  Policy 
Division  (Code  HP),  Office  of 
Procurement,  NASA  Headquarters, 
Washington,  DC  20546,  (202)  358-0485. 

SUPPLEMENTARY  INFORMATION: 
Background 

NASA  is  publishing  a  proposed  rule 
establishing  NASA’s  policies  and 
requirements  regarding  the 
development,  implementation,  and 
maintenance  of  a  drug-  and  alcohol-free 
workplace  by  contractors  and 
subcontractors  performing  work  for 
NASA. 

The  Civil  Space  Employees  Testing 
Act  of  1991,  Ihiblic  Law  102-195,  sec. 
21, 105  Stat.  1616  to  1619  (’’the  Act”), 
was  signed  into  law  by  the  President  on 
December  8, 1991.  The  Act  requires 


NASA  to  prescribe  regulations  within 
18  months  Ouna  9, 1993)  that  require 
testing  of  both  NASA  employees  and 
NASA  contracts  mnployees  conducting 
safety-sensitive,  security,  and  National 
security  functioos  for  use,  in  violatkm 
of  law  or  Federal  regulation,  of  alcohol 
or  a  controlled  substance.  For  purposes 
of  this  proposed  rule,  the  term 
"controlled  substance”  means  a 
controlled  substance  in  schedules  1 
through  V  of  section  202  of  the 
Controlled  Substances  Act  (21  U.S.C 
812),  and  as  further  defined  in 
regulations  at  21  CFR  1308.11-1308.15. 
Consistent  with  the  "Mandatory 
Guidelines  for  Federal  Workpl^  Drug 
Testing  Programs”  (“HHS  Guidelines”), 
published  by  the  Department  of  Health 
and  Human  Services  (53  FR  11970),  and 
NASA’s  proposed  regulations  far  testing 
of  NASA  employees  in  accordance  with 
the  Act,  the  contractor’s  drug  testing 
program  shall  test  for  the  use  of 
marijuana  and  cocaine.  NASA  may,  at 
some  point,  publish  regulations 
requiring  contractor  testing  programs  to 
test  for  phencyclidines,  amj^etamines, 
and  opiates,  but  such  testing  is  not  part 
of  this  rulemaking. 

Section  21(g)(l  j  of  the  Act  preempts 
inconsistent  state  and  local  laws. 

The  Act  mandates,  among  other 
things,  privacy  in  collection  techniques, 
incorporation  of  the  HHS  Guidelines 
and  comparable  safeguards  for  alcohol 
testing,  quantified  confirmation  of  any 
initial  positive  result,  collection  of  split 
samples  of  body  fluid  specimens, 
confidentiality  of  test  results,  and 
scientifically  random  selection  of 
employees  to  be  tested.  The  Act  requires 
preempioyment,  random,  post-accident, 
and  reasonable  suspicion  testing; 
]>eriodic  recurring  (follow-up)  testing  is 
discretionary.  NASA  has  elected  to 
make  periodic  recurring  (follow-up) 
testing  a  component  of  NASA’s  testing 
requirements.  The  regulations  require 
contractors  to  establish  and  maintain  a 
rehabilitation  program  which,  at  a 
minimum,  provides  for  the 
identification  and  opportimity  for 
treatment  of  those  covered  employees  in 
need  of  assistance  in  resolving  problems 
due  to  misuse  of  alcohol  or  controlled 
substances. 

The  contractor’s  program  shall 
provide,  where  appropriate,  for  the 
suspension,  disqualification,  or 
dismissal  of  any  employee  in  any 
instance  where  a  test  conducted  and 
confirmed  under  the  contractor’s 

Erogram  indicates  that  such  employee 
as  used,  in  violation  of  applicable  law 
or  Federal  regulation,  alcohol  or  a 
controlled  substance.  Any  covered 
contractor  employee  determined  to  have 
used,  in  violation  of  applicable  law  or 
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Federal  regulation,  alcohol  or  a 
controlled  substance  shall  not  be 
permitted  to  perform  the  duties  which 
such  employee  performed  prior  to  the 
date  of  such  determination.  The 
contractor’s  program  shall  further 
prohibit  any  employee  horn  working  in 
a  sensitive  position  on  a  NASA  contract, 
imless  such  employee  has  completed  an 
appropriate  program  of  rehabilitation 
and  the  contractor  has  obtained  the 
approval  of  the  NASA  contracting 
officer. 

The  regulations  shall  apply  to  all 
NASA  prime  contracts  and  to  any 
subcontract(s)  where  work  is  performed 
by  an  employee  in  a  sensitive  position. 

The  regulations  require  the 
contracting  officer  to  comply  with  the 
procedures  of  FAR  23.506  regarding  the 
suspension  of  contract  payments,  the 
termination  of  the  contract  for  default, 
and  debarment  and  suspension  of  a 
contractor  relative  to  the  failure  to 
comply  with  these  drug  and  alcohol 
testing  requirements.  The  specific 
causes  for  suspension  of  contract 
payments,  termination  of  the  contract 
for  default,  and  debarment  and 
suspension  are:  (1)  The  contractor  fails 
to  institute  and  maintain  a  program  for 
achieving  a  drug*  and  alcohol-fiee  work 
force  in  accordance  with  the 
regulations;  or  (2)  such  a  number  of 
contractor  employees  having  been 
convicted  of  violations  of  criminal  drug 
statutes  or  substantive  evidence  of 
alcohol  abuse  or  misuse  occurring  in  the 
workplace,  as  to  indicate  that  the 
contractor  has  failed  to  make  a  good 
faith  efiort  to  provide  a  drug-  and 
alcohol-free  workforce. 

NASA  has  established  a  “Mission 
Critical  Space  Systems  Personnel 
Reliability  Program.”  This  program  is 
designed  to  ensure  that  personnel 
assigned  to  mission-critical  positions/ 
duties  relating  to  the  Space  Shuttle  and 
other  critical  space  systems,  including 
Space  Station  Freedom,  designated 
Expendable  Launch  Vehicles  (ELV’s), 
designated  payloads.  Shuttle  Carrier 
Aircraft,  and  other  designated  resources 
that  provide  access  to  space,  meet 
suitability  screening  requirements  prior 
to  unescorted  access  to  areas  where  the 
Space  Shuttle  and/or  any  of  the  other 
systems  are  located.  The  Space  Shuttle 
and  other  systems  are  “mission  critical 
space  systems."  The  regulations  provide 
that  any  employees  performing  in 
positions  designated  as  “mission 
critical”  pursuant  to  the  clause  set  forth 
in  the  NASA  FAR  Supplement  at  18- 
52.246-70,  “Mission  CMtical  Space 
Systems  Personnel  Reliability  ^ogram” 
(if  the  clause  is  applicable  to  the  subject 
contract),  shall  be  subject  to  the  drug 
and  alcohol  testing  requirements. 


At  the  time  of  enactment  of  the  Act. 
NASA  already  had  implemented  a  Drug- 
Free  Workplace  Program  (DFWP)  as 
mandated  by  Executive  Order  12564, 
dated  September  15, 1986,  and  section 
503  of  Public  Law  100-71,  dated  July 
11. 1987,  to  govern  drug  testing  and 
address  the  use  of  illegd  drugs  by 
NASA  employees. 

The  Act  requires  certain  changes  to 
the  existing  NASA  drug  testing  rules  for 
NASA  employees  (e.g..  it  requires  split 
sample  collections  and  preemployment 
testing  regulations,  neither  of  which  are 
currently  mandated  by  Executive  Order 
12664  or  section  503  of  Pub.  L.  100-71), 
as  well  as  regulations  covering  alcohol 
testing  for  NASA  employees.  NASA  is 
separately  publishing  in  the  Federal 

Register  a  Notice  of  Proposed  _ 

Rulemaking  (NPRM)  amending  14  CFR 
part  1272,  which  includes  the  new  drug 
testing  (i.e.,  split  sample  collections  and 
preemployment)  and  alcohol  testing 
requirements  for  NASA  employees. 

Since  the  Act  reqmres  the  same 
testing  criteria  for  ^th  NASA 
employees  and  covered  NASA 
contractors,  the  contractor’s  testing 
program  shall  be  consistent  with  the 
testing  procedures  for  NASA  employees 
being  published  in  the  NPRM  amending 
14  CFR  part  1272. 

Starting  Date  for  Drug  and  Alcohol 
Testing  of  NASA  Contractors 

NASA  requests  comments  on  the 
amoimt  of  time  that  contractors  will 
need,  following  contract  award,  to  begin 
their  drug  and  alcohol  testing  programs 
in  order  to  meet  the  requirements  of  the 
proposed  contract  clause.  Based  on 
these  comments,  NASA  will  include  in 
the  final  rule  guidance  to  NASA 
contracting  officers  on  the  amount  of 
time  that  is  considered  reasonable  for 
implementing  the  required  testing. 

Procedural  Requirements 
Executive  Order  12291 

E.0. 12291,  entitled  “Federal 
Regulation,”  requires  that  regulations  be 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  prior  to  their 
promulgation.  The  Director,  OMB,  by 
memorandum  dated  December  14. 1984, 
exempted  certain  agency  procurement 
regulations  firom  E.0. 12291.  The  NPRM 
falls  into  one  of  the  types  of  regulations 
exempted  by  OMB.  Nevertheless,  NASA 
submitted  tffis  proposed  rule  to  OMB  for 
review  because  of  its  relationship  to  the 
proposed  testing  requirements  for 
NASA  civilian  employees. 

Review  Under  the  Regulatory  Flexibility 
Act 

The  NPRM  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980. 


Public  Law  96-354,  which  requires 
preparation  of  a  re^latory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

'The  NPRM  reflects  the  minimum 
requirements  to  be  folly  compliant  with 
the  requirements  of  The  Civil  Space 
Employees  Testing  Act  of  1991,  Public 
Law  102-195,  section  21, 105  Stat  1616 
to  1619.  TTie  NPRM  establishes  no 
agency  discretionary  regulations  or 
requirements  beyond  the  minimiun 
requirements  imposed  upon  the  agency 
by  statute  that  requires  testing  of  both 
NASA  employees  and  NASA  contractor 
employees  conducting  safety-sensitive, 
security,  and  National  security 
functions  for  use.  in  violation  of  law  or 
Federal  regulation,  of  alcohol  or  a 
controlled  substance.  Therefore,  NASA 
certifies  that  the  NPRM  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
beyond  the  requirements  of  the  Act. 

Review  Under  the  Paperwork  Reduction 
Act 

NASA  believes  that  minimal 
recordkeeping  requirements  are  being 
imposed  by  the  NPRM.  NASA, 
therefore,  will  be  requesting  an  OMB 
clearance  for  the  NPRM  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et.  seq.). 

List  of  Subjects  in  48  CFR  Parts  1823 
and  1852. 

Government  procurement. 

Deidre  A.  Lee, 

Associate  Administrator  for  Procurement. 

1.  The  authority  citation  for  48  CFR 
parts  1823  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C  2473(c)(1). 

PART  1823— ENVIRONMENT, 
CONSERVATION.  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

2.  Subpart  1823.5  is  added  to  read  as 
follows: 

Subpart  1823.570— Drug-  and  Alcohol-Free 
Workforce 

1823.570- 1  Scope  of  subpart. 

1823.570- 2  Definitions. 

1823.570- 3  Contract  clause. 

1823.570- 4  Suspension  of  payments, 
termination  of  contract,  and  debarment 
and  suspension  actions. 

Subpart  1 823.570  Drug-  and  Alcohol- 
Free  Workforce 

1823.570- 1  Scope  of  eubpart 
This  subpart  sets  forth  NASA 

requirements  for  mandatory  drug  and 
alcohol  testing  of  certain  contractor 
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personnel.  This  subpart  implements 
section  203,  National  Aeronautics  and 
Space  Act  of  1958,  as  amended,  42 
U.S.C.  2473,  72  Stat.  429;  Qvil  Space 
Employee  Testing  Act  of  1991,  Public 
Law  102-195,  section  21, 105  Stat.  1616 
to  1619. 

1823.570- 2  DefinMona. 

As  used  in  this  subpart  employee  and 
controlled  substance  are  as  defined  in 
FAR  23.503.  The  use  of  a  controlled 
substance  in  accordance  with  the  terms 
of  a  valid  prescription,  or  other  uses 
authorized  by  law  shall  not  be  subject 
to  the  requirements  of  this  section. 

Employee  in  a  sensitive  position 
means  a  contractor  or  subcontractor 
employee  who  has  been  granted  access 
to  classified  information;  a  contractor  or 
subcontractor  employee  in  other 
positions  that  the  contractor  or 
subcontractor  determines  could 
reasonably  be  expected  to  affect  safety, 
security.  Nation^  security,  or  functions 
other  than  the  foregoing  requiring  a  high 
degree  of  trust  and  confidence. 

1823.570- 3  Contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  1852.223-74,  "Drug-  and 
Alcohol-Free  Workforce,”  in  all 
solicitations  and  contracts  that  require 
contractor  employees  to  have  access  to 
classified  information;  perform  in 
positions  responsible  for  safety- 
sensitive,  security,  or  National  security 
functions  in  the  performance  of  work 
under  a  Government  contract;  perform 
in  positions  designated  “mission 
critical”  pursuant  to  the  “Mission 
Critical  Space  Systems  Personnel 
Reliability  Program”  clause  set  forth  at 
1852.246-70;  or  when  the  contracting 
officer  determines  that  the  clause  is 
necessary  for  the  purpose  of  protecting 
the  health  or  safety  of  those  using  or 
affected  by  the  product  of,  or 
performance  of,  the  contract. 

(b)  The  clause  shall  not  apply  to 
commercial  or  commercial  type 
products  as  contemplated  in  FAR 
11.001.  The  clause  shall  not  apply  to  a 
contract,  or  to  the  part  of  a  contract,  that 
is  performed  outside  of  the  United 
States  and  its  territories  and 
possessions.  The  clause  shall  not  apply 
to  any  contract  below  the  small 
purc^se  threshold  as  set  forth  in 
section  4(11)  of  the  Office  of  Federal 
Prociuement  Policy  Act  (41  U.S.C.  403). 

1823.570- 4  Suspension  of  payments, 
termination  of  contract,  and  debarment  and 
suspansion  actions. 

(a)  The  contracting  officer  shall 
comply  with  the  procedures  of  FAR 
23.506  regarding  the  suspension  of 
contract  payments,  the  termination  of 


the  contract  for  default,  emd  debarment 
and  suspension  of  a  contractor  relative 
to  failure  to  comply  with  NFS 

1852.233— 74,  Drug-  and  Alcohol-Free 
Workforce. 

(b)  For  purposes  of  NFS  1852.233-74, 
Drug-  and  Alcohol-Free  Workforce,  the 
specific  causes  for  suspension  of 
contract  payments,  termination  of  the 
contract  for  default,  and  debarment  and 
suspension  of  the  contractor  are: 

(1)  The  contractor  foils  to  comply 
with  the  specific  requirements  of 
paragraphs  (b).  (c),  (d)  and  (e)  of  the 
contract  clause  set  forth  at  NFS 

1852.233- 74;  or 

(2)  Such  a  number  of  contractor 
employees  having  been  convicted  of 
violations  of  criminal  drug  statutes  or 
substantive  evidence  of  alcohol  abuse  or 
misuse  occurring  in  the  workplace,  as  to 
indicate  that  the  contractor  has  failed  to 
make  a  good  faith  effort  to  provide  a 
drug-  and  alcohol-fiee  wortdorce. 

PART  1852— SOUCiTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  1852.223-74  is  added  to 
read  as  follows: 

1 852.223-74  Drug-  and  alcohol-frea 
workforce. 

As  prescribed  in  1823.570-3,  insert 
the  following  clause: 

Drug-  and  alcohol-free  workforce  (xxxx  1993) 

(a)  Definitions.  As  used  in  this  clause  the 
terms  employee,  controlled  substance,  and 
employee  in  a  sensitive  position,  are  as 
defined  in  NFS  1823.570-2. 

(b)  The  Contractor  shall  institute  and 
maintain  a  program  for  achieving  a  drug-  and 
alcohol-free  workforce.  As  a  minimum,  the 
program  shall  provide  for  preemployment, 
reasonable  suspicion,  random,  and  post¬ 
accident  testing  of  contractor  employees  in 
sensitive  positions  for  use,  in  violation  of  law 
or  Federal  regulation,  of  alcohol  or  a 
controlled  substance.  NASA  Management 
Instruction  (NMI)  3792.3B,  "NASA  Plan  for 

a  Drug-Free  Workplace,”  dated  December  17, 
1991,  in  Appendix  C  of  the  NMI,  sets  forth 
guidelines  that  NASA  follows  in  making 
determinations  as  to  which  of  its  employees 
are  in  sensitive  positions.  Contractors  may 
follow  these  NASA  guidelines  in  making 
determinations  as  to  which  of  its  employees 
performing  on  this  contract  are  “employee(s) 
in  a  sensitive  position,"  and  are  thus  subje^ 
to  the  testing  requirements  of  this  clause. 

Any  employees  performing  in  positions 
designated  as  “mission  critical”  pursuant  to 
the  clause  set  forth  at  1852.246-70,  "Mission 
Critical  Space  Systems  Persormel  Reliability 
Program”  (if  the  clause  is  applicable  to  this 
contract),  shall  be  subject  to  the  testing 
requirements  of  this  clause.  The  Contractor’s 
drug  testing  program  shall  test  for  the  use  of 
marijuana  and  cocaine.  The  Contractor's  drug 
testing  program  shall  conform  to  the 
"Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs” 


published  by  the  Department  of  Health  and 
Human  Services  (53  FR 11970),  April  11, 

1988,  and  the  requirements  set  forth  in  14 
CFR  part  1272,  "Procedures  for  NASA  Drug 
Testing  and  Alcohol  Testing  Programs.” 

(c)  The  Contractor’s  program  shall  provide, 
where  appropriate,  for  the  suspension, 
disqualification,  or  dismissal  of  any 
employee  in  any  instance  where  a  test 
conducted  and  confirmed  under  the 
Contractor’s  program  indicates  that  such 
employee  has  u^,  in  violation  of  applicable 
law  or  Federal  regulation,  alcohol  or  a 
controlled  substance. 

(d)  Any  such  employee  determined  to  have 
used,  in  violation  of  applicable  law  or 
Federal  regulation,  alcohol  or  a  controlled 
substance  after  the  initiation  of  contract 
performance  who  engaged  in  such  use  while 
on  duty;  or  prior  to  such  use  had  undertaken 
or  completed  a  rehabilitation  program 
describe  in  paragraph  (e)  of  this  clause;  or 
following  such  determination,  refuses  to 
undertake  such  a  rehabilitation  program;  or 
following  such  determination,  fails  to 
complete  such  a  rehabilitation  program,  shall 
not  be  permitted  to  perform  the  duties  which 
such  individual  performed  prior  to  the  date 
of  such  determination.  The  Contractor’s 
program  shall  further  prohibit  any  such 
employee  from  working  in  a  sensitive 
position  on  a  NASA  contract,  unless  such 
employee  has  completed  a  program  of 
rehabilitation  desr^bed  in  paragraph  (e)  of 
this  clause  and  the  Contractor  has  obtained 
the  approval  of  the  Contracting  Officer. 

(e)  The  Contractor  shall  institute  and 
maintain  an  appropriate  rehabilitation 
program  which  shall,  as  a  minimum  provide 
for  the  identification  and  opportunity  for 
treatment  of  employees  whose  duties  include 
responsibility  for  safety-sensitive,  security,  or 
National  security  functions  who  are  in  need 
of  assistance  in  resolving  problems  with  the  * 
use  of  alcohol  or  controll^  substances. 

(f)  The  requirements  of  this  clause  shall 
take  precedence  over  any  state  or  local 
Government  laws,  rules,  regulations, 
ordinances,  standards,  or  orders  that  are 
inconsistent  with  the  requirements  of  this 
clause. 

(g)  This  clause  shall  apply  to  the  prime 
contract  and  to  any  subrantract  where  work 
is  performed  by  an  employee  in  a  sensitive 
position. 

(End  of  clause) 
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SDMMARV:The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  far  a  petition  to  add  the  Alaska 
breeding  peculation  of  the  dovekie  (AJ/e 
alle)  to  tlM  List  of  Endangered  and 
Threatened  Wildlife.  The  Service  finds 
the  petition  did  not  present  substantial 
information  indicating  the  requested 
action  m^  be  wairanled.  The  Alaska 
breeding  population  of  dovekies  does 
not  meet  the  definition  of  species  under 
section  3(15)  of  the  Endangered  ^ecies 
Act. 

DATES:  The  finding  announced  in  this 
notice  ww  made  on  July  6, 1993. 
Comments  and  materials  related  to  this 
petition  finding  may  be  submitted  to  the 
Field  Office  at  the  address  listed  below 
until  further  notice. 

ADDRESSES:  Information,  comments,  or 
questions  <conceming  the  Alaska 
dovekie  petition  may  be  submitted  to 
the  Field  Supervisor,  Anchorage 
Ecological  Slices  Field  Ofiic»,  U.S. 
Fish  and  Wildlife  Service,  605  West  4th 
Avenue,  room  G-62,  Anchorage,  Alaska 
99501.  The  petition,  finding,  supporting 
data,  and  comments  will  be  available  for 
public  inspechon,  by  appointment, 
during  normal  business  hoius  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jean  Cochrane,  Endangered  Species 
Specialist  at  the  above  address 
(telephone  907/271-2888). 

SUPPLEMENTARY  WFORMATION: 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Actnf  1973,  as  amended  (16 
U.S.C  1531-1544)  (Act),  requires  that 
the  Service  make  a  finding  on  whether 
a  petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scnentific  or 
commercial  information  indicating  the 
petitioned  action  may  be  warranted.  To 
the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
receipt  of  the  petition,  and  the  findiing 
is  to  be  promptly  published  in  the 
Federal  Register.  If  the  finding  is 
positive,  the  Service  is  also  required  to 
promptly  commence  a  status  review  of 
the  species. 

On  March  29, 1663,  Mr.  Scott  Felker 
submitted  a  letter  to  the  Secretary  of  the 
Interior  petitioning  the  Service  to  list 
the  Alaska  breeding  population  of 
dovekies  as  an  endangered  species  * 
pursuant  to  the  Act.  The  petition  was 
received  on  April  7. 1993.  The 
petitioner  descaibes  dovekies  in  Alaska 
as  endangered  because  of  their  very  low 
numbers  and  great  distance  to  the 
nearest  breeding  colonies. 

This  finding  »  based  on  various 
documents,  including  published  and 
impublished  studies,  agency 


documents,  and  literatiue  syntheses. 
Researchers,  wildlife  managers,  and 
local  residents  familiar  with  the  species 
were  interviewed.  All  dexmments  on 
which  this  finding  is  based  are  on  file 
in  the  Service’s  Erological  Services 
Field  Office  in  Anchorage,  Aladca. 

Any  species  that  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range  may  be  decided  an 
endangered  specnes  under  the  Act.  The 
term  “specnes**  is  defined  by  the  Art  to 
include  "subspeedes  *  *  *  and  any 
distinrt  population  s^ment  of  any 
species  which  interbreeds  when 
mature”  (16  U.S.C.  1532(16)). 

Dovekies  breed  in  the  Palearctic  at 
Greenland.  Iceland,  Russia,  and,  in 
Nerrway,  at  Jan  Mayen  Island,  Bear 
Island  and  Spitsbei^n  (American 
Onuthologist’s  Union  [A.O.U.]  1963). 
They  prot^ly  breed  on  Bering  Sea 
islancfe  in  Alaska  and  possibly  in 
Canada  (A.O.U.  1983,  Smith  1973,  Day 
et  al.  1988).  They  winter  in  the  North 
Atlantic  and  are  seen  infrequently  south 
to  Bermuda  and  the  Mediterranean  Sea 
(A.O.U.  1983).  Dovekies  are  also  seen 
infiequently  along  the  Arctic  coast  of 
Alaska  and  Canada  and  in  the  interior 
of  northeastern  North  America  (A.O.U. 
1983),  and  in  southwestern  Ala^ 
(Kessel  and  Gibson  1978).  Thus,  the 
Service’s  primary  objertive  was  to 
determine  whether  the  petition 
presented  substantial  information  that 
indicated  dovekies  in  Alaska  meet  the 
definition  of  species  under  seciion  3(15) 
of  the  Art. 

The  dovekie,  a  high-Arrtic  member  of 
the  akidae  or  auk  family  of  sea  birds, 
breeds  in  greatest  abundance  at  large 
colonies  in  Greenland.  Evans  (1984a) 
estimated  the  total  population  size  for 
Greenland  may  be  in  he  region  of  B-25 
million  pairs.  Farther  east,  a  few  pairs 
remain  in  colonies  in  Iceland,  and  in 
Norway,  50,000  pairs  nest  at  Jan  Mayen, 
10,000  pairs  at  Bear  Island,  and 
400,000-1.6  millicm  pairs  at  Spitsbergen 
(Evans  1984b).  In  the  Russian  nigh 
Arctic:,  they  nest  at  Novaya  Zemlya  (10- 
50,000  pairs),  Franz  Josef  Island 
(250,000  pairs)  and  ^rvemaya  Zemlya 
on  the  Laptev  Sea  (>75,000  pairs) 
(Golovkin  1984).  Dovekies  from  Franz 
Josef  Island  and  possibly  Servemaya 
Zemlya  are  considered  a  distinrt 
subspecies,  Alle  alle  polaris,  slightly 
larger  than  the  more  widespread  A.  a. 
alle  (Stenhouse  1930,  Vaurie  1965, 
Cramp  1984,  all  in  Day  et  aL  1966). 

Day  et  al.  (1988)  reviewed  the 
distributiem  and  subspecnes  of  the 
dovekie  in  Alaska  and  summarized  the 
following.  No  ornithologist  has 
dcxnimented  successful  nesting  in 
Alaska,  but  recent,  repeated  dovekie 
observations  at  auklet  colonies  on  Little 


Diomede.  JCing,  St.  Lawrence  and  St. 
Matthew  islands  suggest  that  dovekies 
are  attempting  to  breed  at  these  sites. 

The  wintering  area  lor  Alaska  dovekies 
is  not  knoum.  'The  relative  scarcity  of 
dovekie  sightings  at  sea  in  Alaska, 
despite  thousands  of  hours  of  pelagic 
seabird  surveys  in  the  past  15  years, 
indicates  how  rare  they  are  in  Alaska 
(Day  et  al.  19B8).  Day  et  al.  (1988) 
conclude  that  all  10  Alaska  dovekie 
specimens  they  examined  are  the 
nominate  race  A.  ci.  alle,  rejecting  the 
original  identification  of  one  St. 
Lawrence  Island  birds  as  A.  a.  polaris 
(Sealy  et  al.  1971). 

While  dovekies  have  not  been 
documented  breeding  in  Canada  they 
are  commcmly  sighted  along  the  coast 
from  Bafiin  Bay  and  Davis  Strait  to 
Hudson  Bay,  and  rarely  sighted 
westward  to  Banks  and  Victoria  Islands. 
Northwest  Territories  and  north  to 
Melville  and  Ellesmere  Islands  (Smith 
1973.  Godfrey  1986).  Smith  (1973) 
reported  that  Native  residents  of 
western  Victoria  Island  and  Banks 
Island,  Northwest  Territories,  have  local 
names  for  dovekies.  which  they  see 
almost  evory  year. 

The  Servic:e  evaluated  the  petition’s 
premise  that  dovekies  in  Alaska  are  a 
significant  population  segment  distinct 
from  abunclant  populations  in 
Greenland,  Norway  and  Russia.  The 
petitioner  states  that  “the  fart  that 
various  Native  groups  (at  Little  Diomede 
and  St.  Lawrence  islands]  have  given 
the  dovekie  E^mo  names  indicates 
they  must  have  once  been  more 
common  than  today.”  Further,  since  the 
presiuned  Alaska  breeding  sites  are 
nearly  2,000  miles  from  the  closest 
documented  breeding  cmlony,  the 
petitioner  states  that  neighboring 
populations  would  not  be  e:q>erted  to 
naturally  reestablish  the  Alaska 
population  if  it  were  extirpated. 

All  available  published  records, 
dating  bac:k  to  tne  first  half  of  this 
century,  indicate  that  dovekies  have 
always  been  rare  in  Alaska.  Gabrielson 
and  Lincoln  (1959)  fbimd  only  one 
record  for  the  species  in  Alaska  and  Fay 
and  Cade  (1959)  did  not  record  dovekies 
at  St  Lawrence  Island.  In  the  Alaska 
Seabird  Management  Plan,  the  Service 
estimated  that  only  10  dovekies  breed  in 
Alaska  (U.S.  Fish  and  Wildlife  Service 
1991),  although  the  source  of  this 
estimate  was  not  dcxnimented  (V. 
Mendenhall.  U.S.  Fish  and  Wildlife 
Service,  Anchorage.  AK,  pers.  comm.). 

R.  Menadelook  ccklerted  a  dovekie 
specimen  at  Little  Diomede  Island  in 
1948  (Hanna  1961).  He  claimed  the 
dovekie  “is  very  xare  on  this  island,  its 
cxx;urrenc:e  being  in  my  estimation 
about  one  in  50.000  of  other  auklets” 
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(Hanna  1961:338).  Holmes  (1968:86) 
observed  a  dovekie  at  St.  George  Island 
in  1958  and  was  told  at  the  time  by  local 
Natives  that  they  "usually  see  a  few 
every  year."  He  conclude  dovekies 
were  uncommon  inhabitants  of  the 
Bering  Sea  islands.  And  in  1965, 
Breckenridge  (1966)  was  shown  a 
captured  dovekie  on  Little  Diomede 
Island.  Based  on  comments  from  Native 
hunters,  Breckenridge  (1966)  concluded 
that  a  very  small  population  of  dovekies 
had  been  nesting  on  Little  Diomede  for 
some  years. 

Bedard  (1966)  spent  eight  months  on 
St.  Lawrence  Island  in  1965  and  1966  ' 
and  saw  five  dovekies.  He  reported  local 
Natives’  claims  that  dovekies  are 
present  in  small  numbers  year  after 
year.  Bedard  presumed  that  dovekies 
spend  the  winter  in  the  Bering  Sea. 

“The  only  time  for  their  reaching  the 
Bering  Sea  is  during  their  post-breeding 
dispersal  in  the  early  fall  when  several 
water  routes  are  opened  between  their 
breeding  grounds  ]in  Greenland  or 
Russia]  and  the  Bering  Strait.  It  is  also 
apparent  that  this  process  must  be 
repeated  with  some  regularity  in  order 
to  account  for  their  continuous 
presence,  at  least  in  the  St.  Lawrence 
Island  waters."  In  other  words,  Bedard 
thought  dovekies  are  routinely 
dispersing  in  small  numbers  nom  their 
major  brewing  grounds  to  Alaska, 
where  they  apparently  remain  to  nest 
occasionally.  Bedard  (1966)  provides  no 
evidence  that  dovekies  were  ever  more 
abundant. 

Finally,  Sealy  et  al.  (1971)  reviewed 
the  evidence  for  dovekies  on  St. 
Lawrence  Island  and  concluded  the 
species  had  arrived  recently  on  the 
island.  "Their  small  numbers  and  bi- 
radal  characters  (now  identified  as  A.  a. 
alle,  but  earlier  confused  with  the 
similar  A.  a.  polaris]  indicate  that  these 
pioneers  reached  this  area  very  recently. 
While  some  breeding  colonies  may  have 
become  established  already  on  some  of 
the  islands,  their  numbers  are  probably 
augmented  occasionally  also  by  the 


arrival  of  new  immigrants  firom  the 
North  Atlantic  centers.  Specimens  have 
been  taken  in  recent  years  along  the 
potential  dispersion  routes  by  which 
these  birds  must  pass  to  reach  the 
Bering  Sea;  e.g.,  *  *  *  Northwest 
Territories  *  •  Barrow,  Alaska  •  *  * 
and  New  Siberian  Islands  *  *  *"  (Sealy 
et  al.  1971:332). 

Alaskan  ornithologists  consider 
dovekies  peripheral,  "invasive”  or 
naturally  rare  in  Alaska  (personal 
commvmications  with  B.  Kessel,  D. 
Gibson  and  E.  Murphy,  University  of 
Alaska.  Fairbanks;  A.  Fowler.  T. 
DeGange,  V.  Mendenhall  and  J.  Piatt, 
U.S.  Fish  and  Wildlife  Service, 
Anchorage,  AK;  A.  Sowls,  U.S.  Fish  and 
Wildlife  Service.  Homer,  AK;  and  R. 
Day,  Alaska  Biological  Research, 
Fairbanks,  AK).  Native  elders  from 
Gambell,  St.  Lawrence  Island,  report 
that  a  few  dovekies  are  seen  locally  and 
they  nest  on  the  local  mountain  (W. 
James,  Sr..  G.  Koonoka,  and  C  Ungott, 
pers.  comm.).  None  of  the  Gambell 
informants  have  noticed  a  decline  in 
dovekies.  Elders  frcm  Savoonga,  St. 
Lawrence  Island,  report  seeing  "a  few” 
dovekies  locally  ana  three  informants 
have  seen  them  nesting  on  the 
moimtains  near  town  (A.  Akeya,  A. 
Alowa,  N.  Alowa,  F.  Kingeekuk,  Sr.,  E. 
Kogassagon,  and  E.  Toolie,  pers. 
comm.).  Five  of  the  Savoonga  elders 
(ages  50-80  years)  believe  dovekies 
were  more  common  in  the  past,  but 
none  have  heard  of  dovekies  being 
harvested.  S.  Steinaker  (U.S.  Bureau  of 
Land  Management,  Fairbanks,  AK,  pers. 
comm.)  interviewed  residents  at  Little 
Diomede  in  1985  and  1987,  and  was 
told  that  dovekies  had  always  been  rare 
there.  Despite  searching  for  dovekies, 
she  saw  only  two.  Dovekies  are 
occasionally  caught  by  Natives  netting 
auklets  for  food  at  Little  Diomede  (A. 
Fowler  and  J.  Piatt,  U.S.  Fish  and 
Wildlife  Service,  Anchorage.  AK  and  S. 
Steinaker.  pers.  comm.). 

In  summary,  ornithologists  and 
marine  bird  specialists  uniformly 


classify  Alaska  dovekies  as  a  peripheral 
immigrant  to  the  Bering  Sea  ^m  the 
species’  enormous  brewing  colonies  in 
Greenland  and  Russia.  Bas^  on 
available  anecdotal  information, 
summarized  above,  dovekies  have  been 
rare  in  Alaska  since  at  least  the  1940s. 
Due  to  their  historical  and  present 
rarity,  the  Service  concludes  that 
doveldes  in  Alaska  do  not  constitute  a 
significant  component  of  the  species’ 
overall  population. 

The  Service  finds  that  the  data 
contained  in  the  petition,  referenced  in 
the  petition,  and  otherwise  available  to 
the  Service  do  not  present  substantial 
scientific  or  commercial  information 
indicating  that  the  petitioned  action 
may  be  warranted.  Dovekies  in  Alaska 
do  not  meet  the  definition  of  a  species 
or  distinct  population  segment  xmder 
section  3(15)  of  the  Act.  Hence,  the 
Service  finds  that  Alaska  breeding 
dovekies  should  not  be  listed  as 
endangered  or  threatened  under  the  Act. 

References  Cited 

A  complete  list  of  all  the  references 
cited  herein,  as  well  as  others,  is 
available  upon  request  from  the 
Anchorage  Ecological  Services  Field 
Office  (see  ADDRESSES  section). 
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Authority:  16  U.S.C  1531-1544. 

Dated:  July  6, 1993. 

Richard  N.  Smith, 

Director,  U.S.  Fish  and  Wildlife  Service. 
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OEPARTMENT  OF  AGRtOULTimE 
Forest  Service 

Exemptions  of  Bristow  Cabin  and 
Bristow  Roadside  Salvage  Timber 
Sales  From  Appeal 

AGBtCV:  Foveet  Service.  USDA. 

ACTION:  Notification  that  a  salvage 
timber  project  to  recover  insect-killed 
timber  is  eimmpt  from  appeal  under  the 
provisions  of  36  CFR  part  217. 

SUMMARY:  A  mountain  pine  beetle 
epidemic  in  the  Bristow  Creek  drainage 
(Qrmpartment  4)  on  the  Fisher  River 
Ranger  District.  Kootenai  National 
Forest,  has  killed  approximately  20  to 
100  percent  of  the  lodgepole  pine 
within  the  analjrsis  area.  In  February 
1993.  the  Fisher  River  District  Ranger 
proposed  e  salvage  timber  sale  to 
recover  damaged  timber  in  the  afiected 
area.  The  District  Ranger  has 
determined,  through  an  environmental 
analysis  documented  in  the  Dedsion 
Memo  and  project  file  for  the  Bristow 
Cabin  and  Roadside  Salvage  Timber 
Sales,  that  there  is  good  cause  to 
expedite  these  actions  to  rehabilitate 
National  Forest  System  lands  and 
recover  damaged  resouroes.  Salvage  of 
hi^-vahie.  dmd  lodgepole  pine  that  is 
suitable  as  house  logs  must  be 
accomplished  ouickly  to  avoid  further 
deterioration  of  the  house  logs.  In 
addition,  salvage  of  dead  lodgepole  pine 
m\ist  be  accomplished  quickly  to  avoid 
further  deterioration  of  the  timber,  to 
minimize  fire  danger  and  to  clear  road 
surfaces  and  ditches  to  allow  froe 
movement  of  seasonal  runofi  and 
decrease  erosion  potential. 

EFFECTIVE  DATE:  Effective  on  July  13, 
1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

Lawrence  Froberg.  Fisher  River  District 
Ranger.  Kootenai  National  Forest,  12557 
HWY.  37,  Libby,  MT  59923.  Telephone: 
406-293-7773. 


SUPPLEMENTARY  INFORMATION:  A 
mountain  pine  beetle  epidemic  occurred 
in  the  Bristow  Creek  drainage 
(Compartment  4)  on  the  Fisher  River 
Ranger  District  during  the  last  several 
years.  The  project  area  is  located  widiin 
Management  Areas  (MAJ 11, 12  and  15 
as  designated  by  the  Kootenai  Forest 
Plan  (September  1987j  as  suitable 
timberland  and  big  game  winter/ 
summer  range.  A  small  portion  of  the 
project  area  is  located  within  MA  18 
which  has  a  goal  to  maintain  existing 
vegetation  until  regeneration  can  he 
assured.  This  MA  allows  salvage  harvest 
to  prevent  the  spread  of  insects  and 
disease  to  adjacent  areas. 

This  proposal  is  designed  to  meet  the 
following  needs:  (1)  Clear  road  surfaces 
and  ditches  of  dead  lodgepole  pine  to 
enable  road  maintenance  to  be 
accomplished  without  harriers  of  down 
material,  allow  bee  movement  of 
seasonal  runoff  and  reduce  erosion 
potential;  (2)  minimize  fire  danger, 
protect  existing  regenerated  stands  and 
allow  access  for  fire  suppression  by 
reducing  dead  lodgepole  pine  fuel 
accumulatioDS  adjacent  to  system  roads; 
(3)  expedite  the  savage  of  high-value 
house  logs  before  these  products  are  no 
longer  merchantable  or  useable  for 
house  logs:  and  (4)  contribute  to  a  . 
continuing  supply  of  timber  for  industry 
by  salvaging  detul  lodgepole  pine  before 
it  deteriorates  in  value. 

An  interdisciplinary  team  was 
convened,  and  scoping  began  in 
February  1993.  Two  alternatives  were 
analyze^  no  treatment  (no  action)  and 
a  salvage  and  rehabilitation  prop>osal 
(proposed  acticm).  The  selected 
alternative  would  salvage  approximately 
730  thousand  board  feet  from 
approximately  221  acres.  Bristow  Cabin 
^vage  consists  of  helicopter  yarding  of 
quality  house  logs  on  approximately  125 
acres.  Bristow  Roadside  Salvage  consists 
of  salvaging  96  acres  of  dead  lodgepole 
pine  along  existing  system  roads 
through  use  of  conventional  tractor 
methods.  The  salvage  area  is  accessible 
from  existing  roads. 

The  salvage  timber  sale  project  is 
designed  to  accomplish  the  objectives  as 
quickly  as  possible  to  reduce  the 
potential  of  wildfire  and  to  recover 
merchantable  house  logs  before  they 
deteriorate  and  removri  becomes 
economically  infeasible.  To  expedite 
implementation  of  this  decision, 
procedures  outlined  in  36  CFR 


217.4(a)(ll)  are  being  followed.  Under 
this  Regulation  the  following  may  he 
exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena  *  *  * 
when  the  Regional  Forester  *  •  *  determines' 
and  gives  notice  in  the  Federal  Register  that 
good  cause  exists  to  exempt  such  decisions 
from  review  under  this  pairt. 

Based  upon  the  environmental 
analysis  documented  in  the  Decision 
Memo  and  the  project  file  for  the 
Bristow  Cabin  and  Roadside  Salvage 
Timber  Sales,  I  have  determined  that 
good  cause  exists  to  exempt  this 
decision  btim  administrative  review. 
Therefore,  upon  publication  of  this 
notice,  this  project  will  not  be  subject  to 
review  under  36  CFR  part  217. 

Dated:  July  7, 1993. 

Jack  A.  BlackweU, 

Acting  Deputy  Regionai  Forester,  Northern 
Region. 

(FR  Doc.  93-16514  Filed  7-12-93;  8:45  ami 

BILUNQ  CODC  WlO-lt-ll 


Exemption  of  7990  Blowdown  Salvage 
Timber  Sale  Project  From  Appeai 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notification  that  a  limber 
salvage  and  rehabilitation  project 
designed  to  recover  blown-down  timber 
is  exempt  from  provisions  of  36  CFR 
part  217. 

SUMMARY:  In  October  1991,  usually 
strong  winds  in  localized  areas  across 
the  Rexford  Ranger  District  of  the 
Kootenai  National  Forest  produced 
areas  of  wind-thrown  tim^r.  The 
Rexford  District  Ranger  proposed  a 
salvage  timber  sale  to  recover  damaged 
sawtimber  in  the  affected  area. 

The  District  Ranger  has  determined, 
through  a  Decision  Memo  and 
environmental  analysis  in  the 
supporting  project  file,  that  there  is 
good  cause  to  expedite  these  actions  to 
rehabilitate  National  Forest  System 
lands  and  recover  damaged  resources. 
Salvage  of  commercial  sawtimber 
within  the  area  affected  must  be 
accomplished  quickly  to  avoid  further 
deterioration  of  sawtimber  and  reduce 
the  risk  of  wildfire. 

EFFECTIVE  DATE:  Effective  on  July  13, 
1993. 
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FOR  FURTHER  MFORMATION  CONTACT: 

Drew  Bellon;  Rsxfbrd  District  Raiig»; 
Kootenai  National  Fwest;  1390  H^way 
93  North;  Eureka.  MT  59917. 

Telephonec  406-296->2539. 

SUFFLEMENTAIIY  MFORMATION:  Severe  . 
windshBins  on  October  16, 1991. 
damaged  approximately  22  acres  of 
timber  in  the  Briay  Crwk  area.  The 
wind-thrown  timbw  is  located  within 
lands  designated  as  suh^le  fot  timber 
management  and  assigned  to 
Management  Area  12  (Kootmai  Forest 
Plan,  September  1987).  In  the  winter  of 

1991.  the  Rexford  District  Ranger 
proposed  to  salvage  wind-damaged 
timber  in  the  Briery  Creek  area.  This 
proposal  is  designed  to  meet  the 
following  needs:  (1)  Recover  dead  and 
dying  timber  before  it  loses  its 
commercial  value.  (2)  rehabilitate  the 
affected  timber  stands,  and  (3)  reduce 
the  potential  for  wildfire  by  reducing 
fuel  loading.  An  interdisdplinmy  team 
was  convened,  and  scoping  began  in 

1992.  Two  alternatives  were  analyzed; 
no  treatment  (rra  action)  and  a  salvage 
and  rdrabilitation  proposal  (proposed 
action). 

The  selected  alternative  will  salvage 
approximately  158  MBF  of  dead  and 
damaged  tim^r  from  approximately  22 
acres.  AU  salvage  areas  are  accessible 
from  existing  roads;  no  road 
construction  or  reconstruction  will 
occur. 

The  sale  and  accompanying  work  is 
designed  to  accompli^  the  objectives  as 
quickly  as  possible  to  reduce  the  fuel 
accumulations  and  to  reco>w 
merchantable  sawtunber  before  it 
deteriorates  and  removal  becomes 
infeasible.  To  expedite  implementation 
of  this  decision,  procedures  outlined  in 
36  CFR  217.4(a){ll)  are  being  followed. 
Under  this  Regulation  the  following 
may  be  exempt  from  appeal: 

Decisions  related  to  rriiabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resoiBces  resulting  from  natural 
disasters  at  other  natural  phenomena,  such 
as  *  *  •  severe  wind  •  •  •  when  the 
Regional  Forester  *  *  *  determines  and 
gives  notice  in  the  Fedary  Kegjsliwr  that  good 
cause  exists  to  exempt  such  decisions  frtxn 
review  under  this  part 

Based  upon  the  information  presented 
in  the  7990  Blowdown  Salvage  Decision 
Memo  and  project  file.  I  have 
determined  thy  good  cause  exists  to 
exempt  this  decision  fiom 
administrative  review.  Therefore,  upon 
publication  of  this  notice,  this  project 


will  not  be  stfoject  to  review  under  36 
QTl  part  217. 

Dated  July  7, 1993. 

Jack  A.  Blackw^ 

Acting  Deputy  Regional  Poregter,  Northern 
Region. 

[FR  Doc.  93-16515  Filed  7-U-93;  8:45  am] 
BHJJNa  COM  Mia-tl-M 


Exemption  of  (aood  Crook  Blowdown 
Salvogo  Tlmbor  Solo  From  Appool 

agency:  Forest  Service.  USDA. 

ACTION:  Notification  that  a  timber 
salvage  and  rehabilitation  project 
desired  to  recovm-  blowu^own  timber 
is  exempt  horn  provisions  of  36  CFR 
part  217. 

SUMMARY:  On  October  16, 1991, 
unusually  strong  vrinds  in  localized 
areas  across  the  Rexford  Ranger  District 
of  the  Kootenai  National  Forest 
produced  areas  of  wind-thrown  timber. 
The  Rexfcml  District  Ranger  proposed  o 
salvage  timbw  sale  to  recovw  d^aged 
sawtimber  in  the  affected  aiee. 

The  District  Ranger  has  determined, 
through  the  Decision  Memoand 
environmental  analysis  in  the 
supporting  project  file,  that  there  ia 
go^  cause  to  expedite  these  actions  to 
rehabilitate  National  Forest  System 
lands  and  recover  damaged  resources. 
Salvage  of  commercial  sawtimber 
within  the  area  affected  must  be 
accomplished  ouickly  to  avoid  further 
deterioration  of  sawtimber  and  reduce 
the  risk  of  wildfire. 

EFFECnvs  DATE:  Effective  on  July  13, 
1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

Drew  Bellon;  Rexford  District  Ranger; 
Kootenai  National  Forest;  1299^  HWY.  93 
North;  Eureka,  MT  59917.  Telephone: 
(406) 296-2536. 

SUFPLEMENTARY  MFORMATION:  Severe 
windstorms  in  the  foil  of  1991  damaged 
approximately  25  acres  of  timber  in  the 
Gc^  Creek  area.  The  wind-thrown 
timber  is  located  within  lands 
dasipiiated  as  suitable  for  timber 
management  and  assigned  to 
Management  Area  12  (Kootwiai  Forest 
Plan.  Septembn- 1987).  In  the  winter  of 

1991,  the  Rexford  District  Ranger 
pnmosed  salvage  of  wind-dain^ed 
timber  in  the  Good  Creek  area.  Tim 
proposal  is  desired  to  meet  the 
following  needs:  il)  Recover  dead  and 
dymg  timber  before  it  loses  its 
coramorciai  value,  (2)  reduce  the 
potential  for  wildfire  by  reducing  foel 
loading,  and  (3)  r^ahiutate  the  affected 
timber  stands.  An  interdisciplinary  team 
was  ctmvenad,  and  scoping  began  in 

1992.  Two  alternatives  w«re  analyzed; 
no  treatment  (no  action)  and  a  salvage 


and  rehabilitation  proposal  (jmiposed 
action). 

The  selected  alternative  vrill  salvage 
approximately  200,000  board  feet  of 
dead  and  dashed  timber  frtnn 
approximately  25  acres.  All  salvage 
areas  an  accessible  from  existing  roads; 
no  road  construction  or  raconstzuctian 
will  occur. 

The  sale  and  accompanying  work  is 
designed  to  accompliw  the  objectives  as 
quidUy  as  possible  to  reduce  tlrn  friel 
accumulations,  and  to  recover 
merchttitable  sawtimber  before  It 
detericxates  and  nmoval  becomes 
infeasible.  To  expedite  implenmntation 
of  this  decision,  procedures  outlined  in 
36  CFR  217.4(a)(ll)  an  being  followed. 
Under  tins  Regulation  the  following 
may  be  exempt  from  appeal: 

Decisfons  related  to  lehabilitetion  of 
National  Ponet  System  lands  and  recovory  of 
forest  resources  resulting  from  natural 
disasters  or  other  natund  phenomena,  such 
as  •  •  *  severe  wind  •  •  *  when  the 
Regional  Forester  *  *  *  datennines  end 
gives  notice  in  the  Federal  Ragislar  that  good 
cause  exists  to  exempt  such  decisions  fr<m 
review  under  this  part 

Based  upon  the  information  presented 
in  the  Good  Creek  Salvage  Decision 
Memo  and  project  file,  I  have 
detymined  that  good  cause  exists  to 
exempt  this  decision  firom 
administrative  review.  Thwefoie,  up<Hi 
pubhcation  of  this  notice,  this  project 
will  not  be  subject  to  review  under  36 
CFR  part  217. 

Dated:  July  7, 1993. 

Jack  A.  Blackwall, 

Acting  Deputy  Reffonal  Forester,  Northern 
Reffon. 

(FR  Doc  93-16516  Filed  7-12-93;  8:45  ma] 
Btuaia  COM  ssie-ii-M 

Hawaii  Tropical  Foraat  Racovary  Task 
Forca 

agency:  Forest  Service,  USDA. 

ACnONc  Notice  of  meeting. 

SUMMARY;  The  Hawaii  Tropical  Forest 
Recovery  Task  Force  will  meet  in 
Honolidu,  Hawaii,  July  30, 1993. 9  ajn., 
to  5  p  jn.  The  Task  Force  is  composed 
of  12  mmnbers,  including  the 
Administrator  of  the  Department  of 
Land  and  Natural  Resources,  State  of 
Hawaii  and  eleven  otbms  appointed  by 
the  CoveziuH’  of  Hawaii  and  by  the 
Secretaries  of  Agriculture  and  Intacior. 
During  this  first  organizational  meeting, 
the  mendters  will  review  the  legislative 
intent  and  background  of  the  Task 
Force;  elect  a  c^irpersan;  and  deviM  a 
12-moyh  process  to  develop 
recommendyions  to  help  betiM 
steward — manage,  protect  and  use— the 
tropical  forests  of  Hawaii  throu^ 
expanded  assistance  and  resear^.  This 
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first  organizational  meeting  is  open  to 
observers  from  the  public;  however, 
participation  is  limited  to  Task  Force 
members.  Persons  who  wish  to  bring 
tropical  forest  recovery  matters  to  the 
attention  of  the  Task  Force  should  file 
written  statements  with  the  Task  Force 
before  or  after  the  meeting. 

DATES:  The  meeting  will  be  held  July  30, 
1993. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Land  and  Natural 
Resoiirces.  Chairman’s  Conference 
Room,  1151  Punchbowl  St.,  room  130, 
Honolulu,  Hawaii  96813.  Send  written 
comments  to  Michael  Buck, 
Administrator,  Division  of  Forestry  and 
Wildlife,  1151  Punchbowl  Street. 
Honolulu.  HI  96813,  (808)  587-0166; 
FAX:  (808)  587-0160. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerilyn  Levi,  Office  of  the  Deputy  Chief 
for  State  and  Private  Forestry,  (202) 
205-1683. 

Dated:  July  7, 1993. 

Michael  T.  Rains, 

Acting  Deputy  Chief. 

[FR  Doc  93-16524  Filed  7-12-93;  8:45  am) 

BaUNQ  CODE  3410-11-M 


Memorandum  of  Understanding  With 
Animal  and  Piant  Heaith  Inspection 
Service  on  Animal  Damage 
Management 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Forest  Service  gives 
notice  of  a  Memorandum  of 
Understanding  (MOU)  with  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS) — ^Animal  Damage  Control  unit. 
This  Memorandum  clarifies 
responsibilities  of  the  respective 
agencies  and  commits  them  to  fostering 
a  partnership  in  discharging  the  Federd 
obligation  imder  the  Animd  Damage 
Control  Act  of  March  2, 1931  (7  U.S.C. 
426-426b)  in  managing  wild  vertebrates 
causing  damage  on  National  Forest 
System  lands. 

The  MOU  recognizes  the  authority  of 
APHIS  and  state  agencies  to  conduct 
predator  control  activities  on  National 
Forest  System  lands.  It  further  clarifies 
the  role  of  each  Forest  Supervisor  in 
cooperating  with  APHIS  in  completing 
necessary  site-specific  environmental 
analysis  and  documentation  of  actions 
proposed  by  APHIS  and  providing 
mitigation  measures  to  ensure  that 
animal  damage  management  activities 
performed  by  APHIS  are  compatible 
with  direction  provided  in  forest  plans. 
EFFECTIVE  DATE:  This  Memorandum  of 
Understanding  was  signed  on  June  18, 


1993,  and  remains  in  effect  until 
superseded. 

FOR  FURTHER  INFORMATION  CONTACT. 
Interested  parties  may  obtain  single 
copies  of  the  Memorandum  of 
Understanding  by  writing  or  calling 
Tom  Darden,  Wildlife  and  Fisheries, 
USDA  Forest  Service,  P.O.  Box  96090, 
Washington.  DC  20090-6090;  (202)  205- 
1275. 

Dated:  July  7, 1993. 

George  M.  Leonard, 

Associate  Chief. 

[FR  Doc.  93-16474  Filed  7-12-93;  8:45  am] 


Transportation  and  Related  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  August  5, 1993, 
9:30  a.m.,  in  the  Herbert  C  Hoover 
Building,  room  1617M(2),  14th  Street  & 
Pennsylvania  Avenue.  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to 
technical  questions  whi^  affect  the 
level  of  export  controls  applicable  to 
transportation  and  related  equipment  or 
technology. 

Agenda:  General  Session 

1.  Opening  Remarks  by  the  Chairman  or 
Commerce  Representative. 

2.  Introduction  of  Members  and  Visitors. 

3.  Presentation  of  Papers  or  Comments  by 
the  Public 

4.  Discussion  of  recent  revisions  to  the 
Export  Administration  Regulations. 

5.  Discussion  of  preparation  for  COCOM 
List  Review  and  Missile  Technology  Control 
Regime  (MTCR)  Aimex  Review. 

6.  Discussion  of  Nonproliferation 
Sanctions. 


7.  Discussion  of  matters  properly  classified 
under  Executive  Order  12356,  dealing  with 
the  U.S.  and  COCOM  control  programs  and 
strategic  criteria  related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  you  forward 
your  public  presentation  materials  two 


weeks  prior  to  the  meeting  to  the 
following  address:  Ms.  Lee  Ann 
Carpenter,  TAC  Unit/OAS/EA/BXA, 
Room  1621,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  18, 
1993,  pursuant  to  section  10(d)  of  the 
Federd  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittee  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552(c)(1)  shall  be 
exempt  bom  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  (a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Record 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC.  For  further  information  or  copies  of 
the  minutes  call  202-482-2583. 

Dated:  July  6, 1993. 

Betty  A.  FerreU, 

Director,  Technical  Advisory  Committee  Unit. 
[FR  Doc  93-16576  Filed  7-12-93;  8:45  am) 


Regulations  and  Procedures  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  Regulations  and 
Procedures  Technical  Advisory 
Committee  will  be  held  July  28, 1993,  at 
9:30  a.m.,  in  the  Herbert  C.  Hoover 
Building,  room  1617M(2),  14th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  on  implementation  of 
the  Export  Administration  Regulations 
(EARS),  and  provides  for  continuing 
review  to  update  the  EARS  as  needed. 


1.  Opening  remarks  by  the  Chaiiman. 

2.  Presentation  of  papers  or  comments  by 
the  public. 

3.  Status  report  on  working  group  projects. 

4.  Review  of  Regulatory  Projects. 

5.  Election  of  new  Chairman. 


6.  Discussion  of  matters  properly  classified 
under  Executive  Order  12356,  dealing  with 
the  U.S.  and  COCOM  control  program  and 
strategic  criteria  related  thereto. 


MUMO  CODE  3410-11-M 

DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 


BILUtM  CODE  X10-OT-M 


Executive  Session 


Agenda 

General  Session 


Executive  Session 
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The  General  Seaskn  of  the  meeting 
will  be  open  to  the  puUicand  a  hmifeed 
number  ^aaets  wiU  be  available.  To  the 
extent  that  time  peimibB^memben  (tf  the 
public  may  praaent  oral  atatsmenta  to 
the  Committaa.  Written  atatements  may 
be  aubmitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate  the 
diatxibutian  of  public  preaentation 
materials  to  the  Committee  membets, 
the  Comndttee  suggests  that  preaentms 
forward  the  public  presentation 
materials  two  weeks  prior  to  dke 
meetings  dale  to  die  foUowing  address: 
Ms.  Lao  Ann  Carpenter,  TAG  Unit/OAS/ 
EA/BXA  Room  1621,  U.S.  Department 
of  Commerce,  14th  &  PennsylvaBia 
Ave.,  NW.,  Washington,  DC  2023C. 

The  Assistant  Seoretwy  for 
Administration,  with  the  coneurrence  of 
the  delegate  of  the  Gener^  Counsel, 
formally  determined  on  January  18, 

1993,  pursuant  to  Section  10(d}  of  &e 
Federd  Advisory  Committee  Act,  as 
amended,  that  t^  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  dtereof, 
dealing  vdth  the  classified  materials 
listed  in  5  U.S.C  552b(c)(l)  shall  be 
exempt  fiom  the  providons  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  No^e  of  Determination 
to  close  meetings  or  portiems  of 
meeting  of  the  Con^ttee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Reco^ 
Inspection  Facility,  room  6020,*  U.S. 
Department  of  Commerce,  Wadiington, 
DC  For  further  information,  call  Lee 
Ann  Carpenter  at  (202)  482-2583. 

Dated:  July  6. 1993. 

Betty  Anew  FSirriL 

Dinctor,  Technical  Advisory  Committee  Unit. 
(FR  Doa  93-16577  Piled  7-12-93;  8:45  ami 
MUSM  cooe  3i10-OT-M 


Minority  BuslneM  Developnient 
Agency 

[Prolect  LO.  Ho.  06-t0>«4001-01) 

Buslnese  Development  Center 
AppUeattoos:  Shreveport  MBOC 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
AcnON:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  1162S,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
under  its  Minority  Btisiness 
Development  Center  (MBDC)  program  to 


operate  an  MBDC  far  appraximalely  a  3- 
year  period,  subject  to  Agency  priorities, 
reci^aat  perfonnancen^tlm 
availabili;^  of  fimds.  Tha  coat  of 
performance  fa  the  first  budget  period 
(12  months)  te  estimried  as  $165,000  in 
Federal  funds.  An  audit  foe  of  $4425 
has  been  added  to  the  Federal  amount 
(Applicable  only  for  non-CPA  firms. 
CPA  firms  are  audited  by  the  C^ce  of 
the  Inspector  General).  The  total 
funding  breakdown  is  as  follows: 
$169,125  Federal  and  $29,846  non- 
Federal  for  a  total  of  $198,971.  The 
period  of  performance  wifi  be  from 
December  1, 1993  to  November  30, 

1994.  The  MBDC  will  opetate  in  the 
Shreveport,  Louisiana  MSA  geographic 
service  area. 


The  funding  instrument  for  die  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  diis  end, 
MBDA  fimds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer  a 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initimly  by  regional  staff  on  the 
following  criteriar  The  experience  and 
capabilities  of  die  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  nnnority 
businesses,  individuals  and 
organizations  (50  pointer  die  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm’s  approach  (techniques 
and  methodologies)  to  perfonning  the 
wori:  requirements  included  in  the 
application  (20  pointsh  and  die  firm’s 
estimated  cost  fm  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  any  one  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable,  and 
responsive.  The  selection  of  an 
application  for  fiirdier  processing  by 
MBDA  will  be  made  by  the  Director 


based  on  a  determination  of  die 
application  most  likefy  to  further  the 
purpose  of  the  MBDC  Program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  Unsatisfactory 


performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  fcinmng. 

If  dm  MBDC  performs  satisfoctorily,  it 
may  continue  to  operate  after  the  hutiial 
competitive  year  for  up  to  2  additional 
bud^  period.  An  MBDC  with  yeac-to- 
date  ’’commendable”  and  ’’excauent” 
performance  ratings  (28  consecutive 
months)  may  contimie  to  be  funded  for 
up  to  3  or  4  addMonal  budget  periods, 
respectively.  Under  no  circumstances 
sh^  an  MBDC  be  funded  for  more  than 
5  consecutive  budget  periods  widmut 
competition.  Period  reviews 
culminating  in  3reai-to-date  quantitative 
and  qualitative  evaluations  wifi  be 
conducted  to  detmmiae  if  funding  for 
tha  project  should  continue.  Continued 
funding  will  be  at  dm  discretion,  of 
MBDA  based  on  such  foctors  as  die 
MBDC’s  performance,  the  availability  of 
funds  and  Agency  priorities. 

Awards  luraer  tms  program  shalL  be 
subject  to  all  Federal  Laws  and 
Department  of  Commerce  policies^ 
relations,  and  procedures  wplicable 
to  Federal  assistance  finanriai  awards. 

Consistent  with  OMB  Circular  A-129, 
"Policies  for  Federal  Credit  Programs 
and  Ncm-tax  Receivtdiles,”  no  award  of 
Federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstimding 
delinquant  Federal  debt  until  eit&r  the 
delinquent  account  is  paid  in  fiill,  a 
negoti^ed  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  DOC  are  made. 

Notification  that  a  false  statement  on 
an  iqjplication  is  grounds  for  denial  or 
termination  of  funds  and  grounds 
possible  punishment  1^  a  fine  or 
imprisonment  as  provided  in  18  U.S.Q 
1001. 

Applicants  are  subject  to 
Govemmentwida  Debarment  and 
Suspension  (Nonproeuxement) 
requirements  as  stated  in  15  CFRpart 
26.  Ibe  Departmental  Grants  (Officer 
may  terminate  any  grant/oooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
M^DC  has  failed  to  comply  with  the 
conditions  of  tha  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  unsatisfactory  performance  of  MBDC 
work  requirements;  and  reporting 
inacciuete  or  inflated  claims  of  client 
assistance  ox  client  certification.  Such 
inaccurate  or  inflated  claims  may  be 
deemed  illegal  and  punishable  by  law. 
Name  checks  are  intended  to  reveal  if 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
currently  facing  criminal  chmges  such 
61S  fraud,  theft,  perjury,  or  other  matters 
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which  significantly  reflect  on  the 
applicant’s  managements  honesty  or 
financial  integrity.  Notification  that  if 
applicants  incur  any  costs  prior  to  an 
award  being  made  they  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Notwithstanding 
any  verbal  assurance  that  they  may  have 
received,  there  is  no  obligation  on  the 
part  of  D(X)  to  cover  pre-award  costs. 

On  November  18, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Public  Law  100-690,  title  V, 
subtitle  D).  The  statute  requires 
contractors  and  grantees  of  Federal 
agencies  to  certify  that  they  will  provide 
a  drug-free  workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

"Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreement"  and 
CD-511,  the  “Certification  Regarding 
Debarment,  Suspension  and  other 
Responsibility  fitters;  Drug-Free 
Workplace  R^uirements  and  Lobbying" 
is  required  in  accordance  with  section 
319  of  Public  Law  101-121,  which 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
Legislative  Branches  of  the  Federal 
Government  in  connection  with  a 
specific  contract,  grant  or  loan. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  imder  the  award 
to  submit,  if  applicable,  a  completed 
form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  by  Transactions  and 
Lobbying”. 

CLOSINQ  DATE:  The  closing  date  for 
applications  is  August  27, 1993. 
Applications  must  be  postmarked  on  or 
before  August  27, 1993. 

Note:  Please  mail  completed  application  to 
the  following  address:  Dallas  Regional  Office, 
1100  Commerce  St,  room  7B23,  Dallas, 

Texas  75242. 

FOR  ADDITIONAL  MFORMATION  REGARDING 
THIS  SOUCITATION:  Dallas  Regional 
Office,  1100  Commerce  St.,  room  7B23, 
Dallas,  Texas  75242,  Attn:  Bobby 
Jefferson,  (214)  767-8001. 

Requests  for  application  kit  must  be 
in  writing. 

A  pre-bid  conference  will  be  held  on 
August  6, 1993  in  the  Earl  Cabell 
Federal  Building,  room  7B23,  on  1100 
Commerce  Street,  Dallas,  Texas  at  10 
a.m. 

SUPPLEMENTARY  INFORMATION; 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 


12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Questions  concerning  the 
prec^ng  information,  copies  of 
application  kits  and  applicable 
relations  can  be  obtained  at  the  above 
address. 

(Catalog  of  Federal  Domestic  Assistance. 
11.800  Minority  Business  Development) 
Dated:  July  7, 1993. 

Melda  Cabrera, 

Begional  Director,  Dallas  Regional  Office. 

[FR  Doc.  93-16506  Filed  7-12-93;  8:45  am] 
MLUNQ  C006  3S10-S1-M 


Proiact  LD.  No.  06-10-94002-01] 

Business  Development  Center 
Applications:  McAllen  MBDC 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
rmder  its  Minority  Business 
Development  Center  (MBDC)  program  to 
operate  an  MBDC  for  approximately  a  3- 
year  period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  estimated  as  $184,260  in 
Federal  funds.  An  audit  fee  of  $4,607 
has  been  added  to  the  Federal  amovmt 
(Applicable  only  for  non-CPA  firms. 

CPA  firms  are  audited  by  the  Office  of 
the  Inspector  General).  The  total 
funding  breakdown  is  as  follows: 
$188,867  Federal  and  $33,329  non- 
Federal  for  a  total  of  $222,196.  The 
period  of  performance  will  be  from 
January  1, 1994  to  December  31, 1994. 
The  MBDC  will  operate  in  the  McAllen, 
Texas  MSA  geographic  service  area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American ' 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer  a 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 


Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm’s  approach  (tecimiques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm’s 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  any  one  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  MBE)C  ProgranuThe 
application  will  then  be  forwmded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

If  the  MBDC  performs  satisfactorily,  it 
may  continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  An  MBDC  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  (28  consecutive 
months)  may  continue  to  be  funded  for 
up  to  3  or  4  additional  budget  periods, 
respectively.  Under  no  circumstances 
shall  an  MBE)C  be  funded  for  more  than 
5  consecutive  budget  periods  without 
competition.  Periodic  reviews 
culminating  in  year-to-date  quantitative 
and  qualitative  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funmng  will  be  at  the  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDC’s  performance,  the  availability  of 
funds  and  Agency  priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  Laws  and 
Department  of  Commerce  policies, 
regulations,  and  procedures  applicable 
to  Federal  assistance  financial  awards. 

Consistent  with  OMB  Qrcular  A-129, 
"Policies  for  Federal  Credit  Programs 
and  Non-tax  Receivables,"  no  award  of 
Federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full,  a 
negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  DCX]  are  made. 
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Notification  that  a  false  statement  on 
an  application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  pvuiishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  Cl'R  part 
26.  The  Departmental  Grants  Officer 
may  terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  unsatisfactory  performance  of  MBDC 
work  requirements;  and  reporting 
inaccurate  or  inflated  claims  of  client 
assistance  or  client  certification.  Such 
inaccurate  or  inflated  claims  may  be 
deemed  illegal  and  punishable  by  law. 
Name  checks  are  intended  to  reveal  if 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
currently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  managements  honesty  or 
^ancial  integrity.  Notification  that  if 
applicants  incur  any  costs  prior  to  an 
award  being  made  they  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Notwithstanding 
any  verbal  assurance  that  they  may  have 
received,  there  is  no  obligation  on  the 
part  of  DCX^  to  cover  pre-award  costs. 

On  November  18, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Public  Law  100-690,  title  V, 
subtitle  D).  The  statute  requires 
contractors  and  grantees  of  Federal 
agencies  to  certify  that  they  will  provide 
a  drug-free  workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

“Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreement"  and 
CD-511,  the  “Certification  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying" 
is  required  in  accordance  with  section 
319  of  Public  Law  101-121,  which 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  frnm  using 
Legislative  Branches  of  the  Federal 
Government  in  connection  with  a 
specific  contract,  grant  or  loan. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 


to  submit,  if  applicable,  a  completed 
Form  CD-512,  “Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  by  Transactions  and 
Lobbying". 

CLOSINQ  DATE:  The  closing  date  for 
applications  is  August  27, 1993. 
Applications  must  be  postmarked  on  or 
before  August  27, 1993. 

Note:  Please  mail  completed  application  to 
the  following  address:  Dallas  Regional  Office, 
1100  Commerce  St,  room  7B23,  Dallas, 

Texas  75242. 

FOR  ADDITIONAL  MFORMAT10N  REGARDING 
THIS  SOUCITATION:  Dallas  Regional 
Office,  1100  Commerce  Street,  room 
7B23,  Dallas,  Texas  75242,  Attn:  Bobby 
Jefferson.  (214)  767-8001. 

Requests  for  application  kit  must  be 
in  writing. 

A  pre-bid  conference  will  be  held  on 
August  9. 1993  in  the  Earl  Cabell 
Federal  Building,  room  7B23.  on  1100 
Commerce  Street.  Dallas,  Texas  at  10 
a.m. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  “Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

(Catalog  of  Federal  Domestic  Assistance 
11.800  Minority  Business  Development) 
Dated:  July  7, 1993. 

Melda  Cabrera, 

Regional  Director,  Dallas  Regional  Office. 

(FR  Doc.  93-16505  Filed  7-12-93;  8:45  am] 
BiUJNO  COOC  3B1<>-21-M 


National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  930529-3129] 

Financial  Assistance  for  Research  and 
Development  Projects  to  Strengthen 
and  Develop  the  U.S.  Rshing  Industry 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  solicitation  of  grant 
applications. 

SUMMARY:  Subject  to  the  availability  of 
Fiscal  Year  (FY)  1994  funds,  NMFS 
issues  this  notice  describing  the 
conditions  under  which  applications 
will  be  accepted  imder  the  Saltonstall- 
Kennedy  (S-K)  Grant  Program  and  how 
NMFS  will  determine  which 
applications  it  will  fund.  The  S-K  Grant 
Program  assists  persons  in  carrying  out 


resecuch  and  development  projects  that 
address  aspects  of  U.S.  fisheries 
involving  the  U.S.  fishing  industry 
(commercial  or  recreational)  including, 
but  not  limited  to,  harvesting, 
processing,  and  associated 
infrastructures. 

DATES:  Applications  must  be  received 
by  September  13, 1993.  No  facsimile 
applications  will  be  accepted. 

ADDRESSES:  Applications  should  be  sent 
to  any  regional  or  Washington  Office  of 
the  National  Marine  Fisheries  Service. 
(For  addresses,  see  section  III.E.2.  of 
SUPPLEMENTARY  INFORMATION). 

FOR  FURTHER  ^FORMATION  CONTACT: 
Richard  H.  Wheeler  or  Shirley  V.  Smith. 
S-K  Program  Office,  National  Marine 
Fisheries  Service,  1335  East-West 
Highway,  Silver  Spring,  MD  20910, 
Telephone  (301)  713-2358. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Background 

The  Saltonstall-Kennedy  (S-K)  Act 
(15  U.S.C  713C-3)  makes  available  to 
the  Secretary  of  Commerce  (Secretary) 
up  to  30  percent  of  the  gross  receipts 
collected  under  the  customs  laws  from 
duties  on  fishery  products.  If 
appropriated,  the  Secretary  may  use  a 
portion  of  these  funds  each  year  to  make 
available  grants  to  assist  persons  in 
carrying  out  research  and  development 
projects  that  address  aspects  of  U.S. 
fisheries,  including,  but  not  limited  to, 
harvesting,  processing,  and  associated 
infrastructures.  U.S.  fisheries '  include 
any  fishery  that  is  or  may  be  engaged  in 
by  U.S.  citizens  or  nationals,  or  citizens 
of  the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands, 
Republic  of  Palau,  and  the  Federated 
States  of  Micronesia.  The  phrase 
“fishing  industry"  includes  both  the 
commercial  and  recreational  sectors  of 
U.S.  fisheries. 

B.  Funding 

Subject  to  the  availability  of  FY  1994 
funds,  NMFS  issues  this  notice  of 
solicitation  of  S-K  grant  applications, 
describing  the  conditions  under  which 
applications  will  be  accepted  \mder  the 
S-K  Grant  Program  and  how  NMFS  will 
determine  the  applications  it  will  fund. 
There  is  no  guarantee  that  sufficient 
funds  will  be  available  to  make  awards 


*  For  purposes  of  this  notice,  a  Bshery  is  defined 
as  oiM  or  more  stocks  of  fish,  including  tuna,  and 
shellfish  that  are  identified  as  a  unit  based  on 
geographic,  scientific,  technical,  recreational  and 
economic  characteristics,  and  any  and  all  phases  ot 
fishing  for  such  stocks.  Examples  of  a  fishery  are 
Alaskan  groundfish.  Pacific  whiting.  New  England 
whiting.  Gulf  of  Mexico  groundfish,  etc. 
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for  all  approved  proposals  submitted  in 
response  to  this  notice  of  solicitation. 

In  the  last  three  fiscal  years,  annual 
funding  for  the  S-4C  Program  has  ranged 
from  $1.0  million  to  $9.9  million. 

n.  Funding  Priorities 

Consistent  with  authorizing 
legislation,  NOAA  will  emphasize  the 
use  of  S-K  funds  appropriated  by 
Congress  for  industry  grants  in  the 
following  manner.  Priority  areas  and 
associate  research  and  development 
activities  that  will  be  designated  for 
funding  will  be  those  that  are  beyond 
the  scope  of  any  single  entity  to 
undertake  witfa^t  ^vemment 
assistance  because  of  one  or  more  of  the 
following;  (1)  There  is  a  high  degree  of 
risk  in  sieving  positive  results;  and 
(2)  the  potential  benefits  are  too  widely 
dispers^  for  any  single  mitity  to 
address  with  its  own  resources. 

Fisheries  research  and  development 
project  applications  should  relate  to  one 
or  more  of  the  priority  areas  in  this 
section.' Primary  consideration  for 
funding  will  be  given  to  applications 
addres^g  the  specific  priorities. 
HowevM*,  NMFS  will  also  consider 
applications  that  address  other 
significant  industry  problems  or 
opportunities  (note  exceptions  that 
follow). 

Funding  will  not  be  provided  for 
projects  primarily  involving 
infrastructure  planing  and 
construction,  port  and  harbor 
development,  and  start-up  or 
operational  costs  for  business  ventures. 

NMFS  has  identified  funding 
priorities  in  consultation  with  a  wide 
cross-section  of  the  U.S.  commercial 
and  recreational  fishing  industry,  states, 
and  Regional  Fishery  Management  , 
Councils. 

If  not  adequately  covered  by 
proposals  submitted  in  response  to 
these  priorities.  NMFS  will  carry  out  a 
national  program  of  research  and 
development  addressed  to  aspects  of 
U.S.  fisheries,  as  NMFS  deems 
appropriate,  pursuant  to  section  713c— 
3(d)  of  the  Act,  as  amended. 

Apphcatiom  addressing  the  priorities 
miist  build  upon  or  take  into  accoimt 
any  past  and  current  work  in  the  area. 
Lists  of  ongoing  and  past  studies,  and 
more  detail  where  necessary,  are 
available  from  N^^S. 

New  applications  must  utilize  and 
build  upon  relevant  research  in  related 
fields.  Applications  proposing  a 
continuatiao  of  S-K  or  other  ^K)AA 
projects  should  fully  describe  how  the 
wo^  integrates  past  work  with  the 
proposed  new  work. 

Considention  will  be  givm  to 
applications  that  address  the  following 


priorities,  which  are  listed  in  no 
particuhu^  order. 

A.  Develop  methods  fcNr  eliminating  or 
reducing  the  inadvertent  capture  or 
destruction  of  juvenile  ot  sublegal-sized 
fish  and  shellfish,  non-targeted  species 
and/or  protected  species  in  commercial 
or  recreational  fishing  operations. 

Studies  may  include  the  acquisition  of 
information  for  managing  bycatch  issues 
or  the  technical  development, 
demonstration,  or  evaluation  of  fishing 
gear  or  strategies.  Projects  primarily 
involving  data  collection  snould  be 
directed  at  a  specific  problem  or  need 
and  be  of  a  fi)^  duration,  not  of  a 
continuing  nature.  Examples  of 
important  problems  are:  Bycatch  of 
species  su^  as  halibut,  sablefish,  reef 
fish,  groimdfish,  finfish,  billfish,  Uuefin 
tima,  undersized  swordfish,  striped 
bass,  mackerels,  shark,  flounder, 
weakfish,  spot,  and  croaker;  mortality  of 
released  fish;  incidental  catch  of  turtles, 
sea  lions,  euid  otheK.species  in  trawl 
gear;  and  killer  whales,  blue  marlin  and 
seabirds  in  fishing  gear.  The  following 
areas  of  research  have  been  identified, 
but  are  not  all  inclusive: 

1.  Determine  optimal  sampling 
strategies  to  estimate  total  catch  and 
species  composition  by  gear  type  and 
vessel  size:  evaluate  whether  currmt 
sampling  strategies  are  adeqiiate  to 
estimate  direct^  catch,  bycatch,  and 
discard  with  the  accuracy  required  by 
fisheries  managers.  Investigation  should 
include  an  evaluation  of  the  adequacy  of 
subsampling  versus  whole-haul 
sampling. 

2.  Develop  cost-effective  king.  Tanner, 
or  Dungeness  crab  pots  that  will  reduce 
the  caphire  of  and  the  subsequent 
unnecessary  handling  mortality  of 
subl^al  sized  crabs  or  female  crabs. 

3.  Collect  and  analyze  data  describing 
mesh  sizes  currently  utilized  by  the 
groimdfish  fleet  in  Washington.  Oregon, 
and  California. 

.  4.  Evaluate  the  effect  of  various  leader 
strengths  and  hook  types  in  reducing 
the  bycatch  mortality  of  bluefin  tuna  in 
the.Gulf  of  Mexico  fisheries. 

5.  Compare  ^wth,  physiology, 
condition,  behavior,  and  reproductive 
success  of  marine  mammals  subjected  to 
interaction  with  different  regimes  of 
commercial  or  recreational  fishing. 

B.  Conduct  biological,  economic, 
social  and  other  studies  to  improve 
fisheries  management,  including 
controlled  access;  resolution  of  user 
conflicts;  impact  of  harvest  gear  types, 
area  of  capture,  and  season;  and 
evaluation  of  competing  gear  groups  on 
product  type,  quality,  and  maiket  value. 
Projects  primarily  involving  data 
collecticm  ^ould  be  direct^  at  a 
specific  problem  or  need,  and  be  of  a 


fixed  duration,  not  of  a  continuing 
nature.  The  following  research  areas 
have  been  identified,  but  are  not  all 
inclusive. 

1.  Investigate  potential 
implementation  of  limited  entry 
schemes  for  the  salmon,  groundfish.  reef 
fish,  shark,  tuna,  and  ma^erel  fisheries, 
including  economic  and  social  benefits/ 
costs. 

2.  Analyze  bow  Individual  Quota 
systems  have  affocted  bycatch  problems 
and  the  management  effort  needed  fiv 
conservation  of  by  catch  species. 

3.  Develop  and  test  analytical  tools  to 
predict  the  effects  of  alternative 
managMnent  measures  on  total  removals 
(landings  and  discards)  from  the  West 
Coast  groundfish  fisheries. 

4.  Develop  improved  techniques  for 
identifying  individual  stocks 
(subpopulations)  of  finfish  to  improve 
the  ^lity  of  fisheries  managers  to 
direct  fisheries  away  from  protected 
species  mr  untarMted  stocks. 

5.  Develop  and  test  improved  survey 
instruments  to  collect  social  and 
economic  data  required  to  analyze 
various  commercial  fishery  managemrat 
alternatives. 

6.  Perfcxrm  social  and  economic 
studies  of  fisheries  of  Washington, 
Oregon,  and  Northern  California, 
including,  hut  not  limited  to,  surveys  of 
harvest  and  processing  costs  and  gross 
revenues;  uj^ted  estimates  of  the  net 
economic  value  of  recreational  fisheries; 
estimates  of  the  demographic,  type, 
amount,  and  opportunity  cost  of  labor 
employed  in  fishing  and  fishery  related 
business;  estimates  of  the  degree  of 
fishermen’s  and  communities’ 
dependence  on  fishing  income; 
estimates  of  demand,  price  flexibility, 
consumer  surplus,  and  value-added 
processing  and  maiketing  channels  and 
curves  for  important  market  categories. 
A  related  study  might  include  an 
evaluation  of  the  eidsting  input-output 
West  Coast  Fisheries  Economic 
Assessment  Model  to  review  the 
assumptions  and  appropriateness  of  the 
model  given  the  increased  emphasis  on 
economics  in  allocation  decisions  since 
the  model  was  originally  developed. 

7.  Develop  new  and  innovative 
methods  to  obtain  independent 
assessments  of  groundfish  species  for 
which  traditional  approaches  have  not 
been  effective.  Studies  could  include 
application  of  hydroacoustic,  sonar  or 
video  technologies  to  assess  the 
distribution  and  abundance  of  species 
that  inhabit  rocky  and  rough 
topography,  and  nerial  surveys  of  hi^ly 
migratory  species. 

8.  Develop  innovative  methods  to 
determine  time  of  migration,  time  of 
spawning,  distribution  of  spawning 
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gnnmds.  and  size  of  spawning  stocks  of 
Chinook  salmon  in  remote,  often  turbid 
and  braided,  rivers  and  streams. 

9.  Evaluate  the  technical  feasibility 
and  cost  of  an  ocean  stock  evaluation 
program  for  use  in  the  management  of 
mb^  stock  salmon  fisheries  on  the 
West  Coast. 

10.  Assess  the  social  and  economic 
dynamics  and  evaluate  the  impact  of 
new  entrants  into  the  longline  fisheries 
of  the  Western  Pacific  area. 

11.  Conduct  research  to  qualitatively 
or  quantitatively  determine  the  social 
and  economic  values  to  the  various 
constituencies  of  utilizing  living  marine 
resources  in  the  exclusive  economic 
zone  surrounding  Hawaii. 

12.  Analyze  the  social  and  economic 
efiects  on  the  shark  and  mackerel 
recreational  fisheries  of  simple  versus 
complex  sets  of  bag  limits,  size  limits, 
season,  and  area  regulations. 

13.  Develop  methods  to  differentiate 
unmanaged  (^tured  species  from  the 
same  species  of  wild  stock.  Research 
might  include  improving  techniques  of 
mass  marking  of  hatchery-reared  fish, 
focusing  on  mortalities  resulting  from 
tagging,  effectiveness  of  tag  in 
differentiating  wild  fi-om  hatchery  fish, 
and  cost  and  process  required  to  tag 
hatchery  fish. 

14.  A^ss  the  genetic  impacts, 
including  disease  resistance/ 
susceptibility,  resulting  firom  the 
interaction  between  ciiltured  salmon 
that  escape  firom  net  pens  and  wild  fish 
and/or  between  wild  stocks  of  fish  and 
cultured  stocks  that  are  intentionally 
released  into  the  environment. 

15.  Develop  consumer  and 
recreational  demand  curves  for  snapper/ 
grouper,  red  drum,  and  Spanish 
mackerel  resoxirces. 

16.  Develop  and/or  evaluate 
technological  iiuiovations  for 
recordkeeping  and  reporting  of 
conunercial  and  recreational  data  for 
fisheries  management,  including,  but 
not  limited  to,  optical  character 
recomition,  pen-based  bar  code, 
sateUite  transmission,  PC-based  modem 
transmission,  etc. 

17.  Improve  assessments  of 
commercially  or  recreationally 
important  fi^  stocks  that  may  be 
important  forage  for  marine  mammals. 

C.  Develop  iimovative  approaches  to 
achieving  optimum  use  of  living  marine 
resources  by  the  commercial  and 
recreational  fishing  industry,  and 
transferring  effort  from  over-harvested 
to  underutilized  fisheries.  Approaches 
may  include  new  or  improved 
harvesting/catching,  handling,  storing, 
and  processing  techniques  (onboard  and 
shoreside),  new  product  development, 
market  development,  and,  where 


necessary,  collecting  and  summarizing 
basic  biological  and  catch  information. 
Projects  primarily  involving  data 
collection  should  be  direct^  at  a 
specific  problem  or  issue,  and  be  of  a 
^ed  duration,  not  of  a  continuing 
nature.  Particular  attention  shoxild  be 
given  to  arrowtooth  flounder,  spiny 
dogfish,  skates,  mackerels,  herring,  little 
tunny,  pink  and  chiim  salmon,  giant 
grenadier,  freshwater  clam  {Coibicula), 
sardines,  anchovy,  squid.  Dover  sole, 
sanddabs,  trochus,  and  artisanal 
fisheries.  The  following  areas  of 
research  have  been  identified,  but  are 
not  all  inclusive: 

1.  Develop  value-added  products  and 
markets  for  species  that  are  not 
optimally  utilized,  e.g.,  dogfish,  skates, 
mackerel,  herring,  pi^  and  chum 
salmon,  pelagic  fishes,  benthic 
invertebrates,  incidentally  caught  long 
line  species,  and  trochus  flesh. 

2.  Create  new  economic  opportunities 
through  improved  processing  and 
expanded  use  of  fish  waste  and 
conservation  of  waste  water. 

(a)  Develop  technology  to  produce 
commercially  viable  and 
environmentally  sound  byproducts  fium 
fish  and  seafood  wastes  generated  by 
shoreside  and  floating  processing 
facilities  and  net  pen  operations. 

(b)  Develop  innovative,  cost-effective 
technology  to  use/recycle  or  conserve 
fish  processing  and  aquacultiuel  waste 
water,  and  develop  methods  to  meet 
new,  more  stringent  effluent  standards. 

3.  Develop  harvest,  shipping,  and 
export  market  systems  for  the  fireshwater 
clam,  Coibicula,  in  Japan  and  other 
countries. 

4.  Develop  processes  or  techniques 
using  fish,  shellfish,  marine  algae,  or 
bypi^ucts,  leading  to  innovative 
compounds  or  bioreactive  agents  with 
economic  value  to  the  fishing  industry 
or  the  Nation  as  a  whole.  Examples  of 
previous  research  of  this  type  include 
the  refinement  of  pearlescence  firom 
herring  scales  (used  in  synthetic  pearls, 
iridescent  paints,  and  the  reflective 
backing  of  mirrors)  and  the  isolation  of 
the  colloid  carrageenan  firom  marine 
algae,  especially  Irish  moss  (used  as  a 
stabilizer  in  paints  and  other  emulsions, 
including  ice  cream). 

5.  Develop  usable  products  firom 
Tanner  ctoIm  and  snow  crabs  suffering 
firom  bitter  crab  disease. 

6.  Study  the  natxire  and  causes  of 
withering  syndrome  disease  of  black 
abalone  {H^iotis  cracherodii)  off  the 
California  coast. 

7.  Collect  and  summarize  basic 
biological  and  catch  information  on  the 
giant  grenadier  [Albatiossia  pectoialis), 
a  species  caught  incidentally  in  the 


Alaska  groimdfish  trawl  and  longline 
fisheries. 

D.  Conduct  research  for  domestication 
and  mass  cultiue  of  living  fioshwater 
and  marine  resoiuces.  The  following 
areas  of  emphasis  have  been  identified, 
but  are  not  all  inclusive: 

1.  Develop  hatchery  techniques  for 
marine  finfish  species  for  both  marine 
fisheries  enhancement  and  commercial 
aquaculture.  Such  research  could 
include:  (a)  Assessment  of  the  physical, 
chemical  and  biological  requirements  of 
marine  finfish  enhancement  and 
aquacultiue,  particularly  as  it  applies  to 
critical  egg  and  larval  stages  of 
development;  (b)  efforts  to  refine  captive 
broodstock  technology,  including 
emphasis  on  reproductive  physiology, 
fitness  of  progeny  for  survival  in  the 
wild  (including  behavioral  adaptations), 
and  nutrition  and  health  problems. 
Important  species  are  halibut,  cod, 
haddock,  flounders,  sea  basses,  red 
snap^r,  tautog,  and  timas. 

2.  Qrnduct  research  to  indicate  the 
appropriate  use  of  antibiotics  in  treating 
fish  diseases.  Research  could  include 
application  methods  (feeds,  injection  of 
brood  stock),  treatment  regimens, 
efficacy  in  reducing  disease,  withdrawal 
and  clearance  times,  and  metabolic  fate 
of  the  antibiotic. 

3.  Assess  and  demonstrate 
environmentally  and  economically 
soimd  use  of  offshore  net  pens  to 
provide  greater  opportunities  for 
expansion  of  the  aquaculture  industry. 

4.  Determine  the  technical  and  maiket 
feasibility  of  polyculture  in  salmonid 
net  pen  farming. 

5.  Develop  methods  for  producing 
seed  fiom  Alaskan  mollusks  and  Pacific 
oysters  that  will  eventually  lead  to  a 
source  of  low-cost  and  viable  seed  for 
Alaska’s  developing  shellfish 
aquaculture  industry. 

6.  Develop  cultivation  and  marketing 
techniques  for  selected,  high  value 
species  of  fish,  corals,  and  other 
invertebrates  for  use  in  the  U.S. 
aquarium  trade. 

7.  Define  the  basic  biological 
parameters  of  growth,  repi^uction,  and 
mortality  of  the  black-lip  pearl  oyster 
found  in  the  Western  Pacific  to  i^ow 
improved  pearl  culture  methods  and 
better  management  of  wild  stocks. 

B.  Determine  if  satellite  data  used  to 
determine  coast-wide  differences  in 
wave  energy  can  be  useful  in  net-pen 
aquaculture  operations  concerning 
siting  and  moorinc  considerations. 

E.  Conduct  studies  on  marine  biotoxin 
fishery  safety  issues  through  the 
development  and  distribution  of 
purified  marine  biotoxin  standards; 
synthesis  of  derivatives  to  trace  the 
accumulation  of  toxins  in  the  foodweb; 
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development  of  new  detection  methods 
for  tnicin  phytoplankton;  determination 
of  the  role  of  environmental  factors  in 
toxin  production:  development  of 
standard  methods  to  prepare 
contaminated  fish  and  indicator  species 
for  analysis,  and  standard  disposal 
methods  for  biotoxin-containing  catch. 
Pmticular  areas  of  emphasis  include, 
but  are  not  limited  to: 

1.  Develop  standards  (pharmacologic, 
analytical,  and  certified  grades)  for 
maitotoxin,  ciguatoxin,  and  the  di^rent 
natural  derivatives  of  saxitoxin.  Perform 
stability  studies  on  these  standeuds  and 
develop  plan  to  provide  standards  to 
public  and  private  research  and 
monitoring  programs. 

2.  Develop  isotopic  forms  for  the 
major  classes  oC  marine  biotoxins 
suitable  for  pharmacokinetic  studies  of 
toxin  uptake,  metabolism,  and 
depuration.  Develop  plan  to  provide 
isotopes  to  public  and  private  research 
and  monitoring  programs. 

3.  Isolate  the  oifforent  toxic 
components  from  ciguatoxic  fish  and 
those  produced  by  difierent  strains  of 
Gambierdiscus  toxicus.  Develop 
methods  to  determine  their  relative  and 
differential  toxicities. 

4.  Develop  nucleic  acid  and 
(monoclonal)  antibody  probes  specific 
for  harmful  algae  species,  including 
those  producing  marine  biotoxins. 
Develop  procedures  for  the  use  of  these 
probes  in  the  analysis  of  field  and 
laboratory  samples.  Develop  plan  to 
provide  probes  to  public  and  private 
research  and  monitoring  programs. 

5.  Identify  and  characterize  specific 
properties  ^  harmful  algae  species  and 
their  ecology  that  are  compatible  with 
and  can  be  incorporated  into  remote 
sensing  algorithms  for  detecting  and/or 
forecasting  bloom  events. 

6.  Develop  standardized  collection, 
preservation,  and  shipping  and  disposal 
procedures  for  biotoxin-contaminated 
shellfish,  finfish,  and  phytoplankton 
samples.  Particular  emphasis  should  be 
placed  on  the  fate  and  stability  of 
marine  biotoxins  in  natural  s^ood 
matrices  of  both  commercially  valuable 
and  smtinel  roedes. 

7.  identify  mctors  controlling  the 
distributioa  of  .harmful  phytoplankton 
species.  e.g.,  paral>’tic  shellfish 
poisoning  or  amnesiac  shellfish 
poisoning  using  both  existing  and  new 
hydrographic  and  exp>erimental  data. 

8.  DiiMermine  environmental 
conditioiis  that  enhance  or  control  toxin 
production  in  diatoms  producing 
domoic  acid;  conduct  Uoassays  to 
determine  if  commercially  important 
molluscan  shellfish  and  Dui^eness  crab 
feed  on  these  diatoms  and  become  toxic; 
examine  feeding  habits  of  the  shellfish 


to  determine  paths  of  domoic  acid 
accumulation  and  retention/ 
detoxification. 

9.  Determine  the  effects  of  various 
storage  temperatures  on  generation  of 
histamine  in  difierent  scombroid  fish, 
e.g.,  tuna,  bluefish,  dolphinfish  and 
mackerel,  and  die  relevance  of  current 
regulatory  guidehnes. 

F.  Conduct  studies  on  the 
microbiological  safety  of  finery 
products  by  developing  rapid  methods 
of  identification  of  bacteria  and  viruses, 
developing  processes  for  their  control, 
and  determining  the  efiect  of  various 
technologies  and  processes  on  product 
contamination  and  bacterial  growth. 
Particular  areas  of  emphasis  include, 
but  are  not  limited  to  the  following: 

1.  Establish  protocols,  procedures, 
and  techniques  for  restoration  of 
molluscan  shellfish  harvesting  areas 
closed  due  to  bacterial  pollution. 
Develop  methods  to  monitcnr  pollution 
sources,  e.g.,  septic  tanks,  etc.,  which 
may  contribute  to  the  overall  bacterial 
pollution  load,  emd  integrate  with 
existing  policies  and  procedures  for 
managing  shellfish  harvesting  waters. 

2.  Determine  tissue  distribution  of 
Norwalk-like  virus  in  shellfish. 

3.  Determine  the  possible  effects  of 
phosphates  as  inhibitors  of  salmonella 
and  othw  harmful  bacteria  in  shellfish. 

C.  Develop  a  nutrient  composition 
data  base,  specific  for  the  requirements 
of  nutritional  labeling,  for  the  currently 
identified  20  most  fi^uently  consumed 
fish/shellfish  specified  in  the  final  rule 
for  Voluntary  labeling  of  Raw  Fruit, 
Vegetables,  and  Fish,  published  at  56  FR 
60880,  November  27, 1991.  Research 
should  address  details  for  quality 
evaluation  of  data  produced  witUn  the 
past  5  to  10  years,  determine  additional 
analyses  ne^ed,  and  develop  quality 
data  to  meet  guidelines  set  forth  by  the 
Food  and  Drug  Administration. 

H.  Conduct  research  in  the  area  of 
habitat  protection.  The  following  needs 
have  been  identified,  but  are  not  all 
inclusive; 

I.  Develop  and  test  environmentally 
sound  and  cost-efiective  methods  for 
controlling  species  that  have  a 
deleterious  impact  on  habitat,  e.g.. 
burrowing  shrimp  CaUianassa 
califomeasis  (gh^  shrimp)  and 
Upogebia  puttensis  (mud  duimp). 
which  have  destroyed  intertidal  areas 
and  threaten  oyster  production.  Such 
proposed  methods  must  demonstrate 
that  they  have  met  the  requirements  of 
applicable  Federal  and  state  laws  and 
regulations. 

2.  Evaluate  the  potential  of  using 
suction  dredge  mining  and  gravel 
mining  as  tools  for  restoring 


anadromtiua  fish  habitat  in  California 
streams. 

3.  Analyze  the  physical  and  economic 
impacts  of  bottom  trawls  on  the 
ecosystem. 

4.  Analyze  the  physical  and  economic 
impacts  of  roller  gear  on  reef  habitat  in 
the  groundfish  fishery. 

I.  Conduct  biologit^  and 
technological  studies  to  enhance  the 
management  of  threatened  and 
endangered  species  of  salmon  in  the 
western  United  States.  Research  could 
use  unlisted  species  of  salmon  as 
models;  however,  results  must  be 
applicable  to  protected  species.  The 
following  needs  have  been  identified, 
but  these  are  not  all  inclusive: 

1.  Determine  the  magnitude  and  efiect 
of  adult  salmon  mortality  due  to  marine 
mammal  predation  on  populations  of 
protected  species. 

2.  Develop  and  test  new  scientific 
methods  for  counting  adult  salmon 
escapement. 

3.  Develop  and  test  genetic  or  other 
methods  to  difierantiate  among  salmon 
runs. 

4.  Determine  levels  of  toxic 
substances  in  estuaries  and  streams,  and 
the  associated  sediments,  and  assess  the 
impact  of  these  toxic  substances  on 
salmon  recruitment  or  survival. 

5.  Assess  the  tolerance  of  winter-nm 
salmon  eggs  and  fry  to  increases  or 
fluctuations  in  temperature. 

6.  Determine  the  effects  of  the  release 
of  hatchery-raised  fish  on  recruitment  to 
wild  populations. 

).  Compare  national  and  international 
regulatory  agency  methods  of  parasite 
detection  and  analysis  with  industry 
detection  methodology  and  capabilities 
to  establish  a  process  to  resolve  existing 
differences  regarding  types, 
methodologies  and  tolerances  currently 
in  use  for  parasites. 

K.  Produce  moisture  level  data  for 
wild  harvest  and  farm-raised  shrimp 
and  scallops,  taking  into  account 
species,  geographical,  and  handling 
variations,  in  order  to  establish 
baselines  that  may  be  used  to  measure 
the  degree  to  which  water  weight  is 
inappropriately  added  to  the  product 
through  processing. 

III.  How  To  Apply 

A.  Eligible  Applicants 

Applications  for  grants  or  cooperative 
agreements  for  fisheries  development 
projects  may  be  made^in  accordance 
with  the  procedures  set  forth  in  this 
notice,  by; 

1.  Any  individual  who  is  a  citizmi  or 
national  of  the  United  States; 

2.  Any  individual  who  is  a  citizen  of 
the  Northern  Mariana  Islands  (NMI). 
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being  an  individual  who  qualifies  as 
such  under  section  8  of  the  Schedule  on 
Transitional  Matters  attached  to  the 
constitution  of  the  NKfi; 

3.  Any  individual  who  is  a  citizen  of 
the  Republic  of  the  Marshall  Islands, 
Republic  of  Palau,  or  the  Federated 
States  of  Micronesia; 

4.  Any  corporation,  partnership, 
association,  tx  other  entity,  non-profit  or 
otherwise,  if  such  entity  is  a  citizen  of 
the  United  States  within  the  meaning  of 
section  2  of  the  Shipping  Act,  1916  as 
amended  (46  App.  U.S.C.  802).’ 

No  awaM  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either 

1.  The  delinquent  account  is  paid  in 
full. 

2.  A  negotiated  repayment  schedule  is 
establish^  and  at  least  one  payment  is 
received,  or 

3.  Other  arrangements  satisfactory  to 
DOC  are  made.  Unsatisfectory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funcQng.  Successful 
applicants  for  S-4C  funding,  at  the 
discretion  of  the  NOAA  Grants  Officer, 
may  be  required  to  have  their  financial 
management  systems  certified  by  an 
independent  public  accountant  as  being 
in  compliance  with  Federal  standards 
specified  in  the  applicable  Office  of 
Management  and  Budget  (OMB) 


s  To  qualify  as  a  dtisen  of  the  United  States 
within  the  meaning  of  this  statute,  citisens  or 
nationals  of  the  United  States  or  dticans  of  the  NVQ 
must  own  not  lees  than  7S  percent  of  the  interest 
in  the  entity  or.  in  the  case  of  non-profit  entity, 
axerdae  control  of  the  entity  that  is  determine  by 
the  Secretary  to  be  equivalent  to  such  ownerdiip: 
and  in  the  case  of  a  carporation,  the  president  or 
other  chief  axacutive  officer  and  the  chairman  of 
the  board  of  directors  must  be  dtizeas  of  the  United 
States,  no  more  of  its  board  of  directors  than  a 
nunority  of  the  munbar  oecassary  to  constitute  a 
quorum  may  be  non-dtiaeos;  and  the  corporation 
itself  nnist  organised  under  the  laws  cd  the 
United  States,  or  of  a  state,  including  the  District 
of  Columbia,  Commonwealth  of  Puerto  Rico, 
American  Samoa,  the  Virgin  Islands  of  the  United 
States.  Goans,  the  NMI  or  any  other  Commonwealth, 
territory,  or  poeeeisioa  of  the  United  States. 
Seventy-five  percent  of  the  interest  in  a  corporation 
shall  not  be  deemed  to  be  osvned  by  dtisens  or 
oafionab  of  the  United  States  or  dtisaiu  of  the 
NML  if:  (i)  The  title  of  75  percent  of  its  stock  is  not 
vested  in  sudi  dtizeas  or  nationals  of  the  United 
States  or  dtisens  of  the  NMI  free  from  any  trust  or 
fiduciary  obligaiinn  in  favor  of  any  person  not  a 
dtisan  or  national  of  the  United  States  or  dtizen 
of  the  NMI;  (U)  75  pnrcent  of  the  voting  power  in 
such  corpontian  is  not  vested  in  dtisens  or 
nationals  of  the  United  States  or  dtisens  of  the 
NVO:  (iiii  through  any  contract  or  understanding  it 
is  arrsinged  that  man  than  25  percmit  of  the  voting 
povrarin  such  oorporation  may  be  esercised. 
directly  or  indirectly,  in  bdialf  of  any  person  who 
is  not  a  dtisen  or  notonal  of  the  United  States  or 
a  dtisen  of  IfaeNkiO:  or  (iv)  by  any  means 
wfaatsoovar.  control  of  any  interest  in  the  * 
corporations  la  confsned  upon  or  parmittad  to  be 
exercised  by  any  parson  w^  is  not  a  citizen  or 
national  of  the  United  States. 


Circulars  prior  to  execution  of  the 
award.  Any  first  time  applicant  for 
Federal  grant  funds  may  be  subject  to  a 
preaward  accounting  survey  by  the 
Department  of  Commerce  prior  to 
execution  of  the  award.  All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  management  honesty  or 
financial  integrity.  A  false  statement  on 
the  appUration  may  be  grounds  fcHr 
denial  or  termination  of  funds  and 
grounds  for  possible  punishment  by  a 
fine  or  imprisonment  (18  U.S.C  1001). 
NMFS  encourages  women  and  minority 
individuals  and  groups  to  submit 
applications.  NOAA  employees, 
including  full,  part-time,  and 
intermittent  personnel,  (or  their  spouses 
or  blood  relatives  who  are  members  of 
their  immediate  households)  and  NOAA 
offices.or  centers  ere  not  eligible  to 
submit  an  application  imder  this 
solicitation  or  aid  in  the  preparation  of 
an  application,  except  to  provide 
necessary  information  or  guidance  about 
fisheries  research  and  development  and 
the  pri(Hities  and  procedures  included 
in  this  solicitation. 

B.  Duration  of  Funding 

Generally,  grants  or  cooperative 

agreements  will  be  awaid^  for  a  period 
of  1  year,  but  no  more  than  18  months, 
at  a  time. 

If  an  application  for  an  award  is 
selected  for  funding,  the  Department  of 
Commerce  has  no  obligation  to  provide 
any  additional  prospective  funding  in 
connection  with  that  award. 

Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department  of  Commerce. 

Publication  of  this  announcement 
does  not  obligate  NMFS  to  award  any 
specific  grant  or  to  obligate  any  part  or 
the  entire  amount  of  funds  available. 

C.  Cost-Sharing 

Althou^  the  S-4C  Act.  as  amended, 
does  not  require  that  applicants  share  in 
the  total  costs  of  a  project,  it  is 
encouraged.  Cost-snaiing  will  not  be  a 
factor  in  the  tedinical  evaluation  of  an 
application.  However,  the  degree  of 
cost-sharing  may  be  taken  into  account 
in  the  final  selection  of  projects  to  be 
funded.  If  applicants  choose  to  cost- 
share,  and  if  their  applications  are 
selected  for  funding,  those  applicants 
will  be  boimd  by  the  percentage  of  cost- 
share  reflected  in  the  grant  awards. 


If  project  exists  are  shared,  NMFS 
must  provide  at  least  50  percent  of  total 
projetft  costs,  as  provided  by  statute. 

The  percentage  of  the  total  project  costa 
provided  from  non-Federal  sources  may 
be  up  to  50  percent  of  the  costs  of  the 
project  The  non-Federal  share  may 
include  funds  received  from  private 
sources  or  from  state  or  local 
governments  or  the  value  of  in-kind 
contributions.  Federal  funds  may  not  be 
used  to  meet  the  non-Federal  sh^  of 
matching  funds  except  as  provided  by 
Federal  statute.  In-kind  contributions 
are  noncash  contributions  provided  by 
the  applicant  or  non-Fedeitil  third 
parties.  In-kind  c(xitributions  may  be  in 
the  form  ofr  but  are  not  limited  to, 
persmial  services  rendered  in  carrying 
out  functions  related  to  the  project,  and 
permission  to  use  real  or  personal 
property  owned  by  others  (for  which 
consideration  is  not  required)  in 
caning  out  the  project 

Tne  total  costs  of  a  project  consist  of 
all  costs  incurred  in  the  performance  of 
project  tasks,  including  the  value  of  the 
in^tind  contributions,  to  accomplish  the 
objectives  of  the  project  during  the 
period  the  project  is  conducted.  A 
project  begins  on  the  effective  date  of  a 
grant  or  cooperative  agreement  between 
the  applic^t  and  an  authorized 
representative  of  the  United  States 
Government  and  ends  on  the  date 
specified  in  the  award.  Accordingly,  the 
time  expended  and  costs  incurred  in 
either  the  development  of  a  project  or 
the  financial  assistance  application,  or 
in  any  subsequent  discussions  or 
negotiations  prior  to  award,  are  neither 
reimbursable  nor  recognizable  as  part  of 
the  recipient’s  cost  share. 

The  appropriateness  of  all  cost¬ 
sharing  proposals,  including  the 
valuation  of  in-kind  contributions,  will 
be  determined  on  the  basis  of  guidance 
provided  in  the  relevant  OMB  Circulars. 
In  general,  the  value  of  in-kind  services 
of  property  used  to  fulfill  the  applicant’s 
cost  share  will  be  the  fair  market  value 
of  the  services  or  property.  Thus,  the 
value  is  equivalent  to  the  costs  of 
obtaining  such  services  or  projperty  if 
they  had  not  been  donated.  Appropriate 
documentation  must  exist  to  support  in- 
kind  services  or  property  used  to  fulfill 
the  applicant's  cost  share. 

D.  Format 

Applications  for  project  funding  must 
be  complete.  They  must  identify  the 
principal  participants  and  include 
copies  of  any  agreements  between  the 
participants  and  the  applicant 
describing  the  specific  tasks  to  be 
performed.  Project  applications  must 
identify  the  specific  priori ty(ies)  to 
which  they  are  responding.  If  an 
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application  is  not  in  response  to  a 
priority,  it  should  be  so  stated. 

Applicants  should  not  assiune  prior 
knowledge  on  the  part  of  NMFS  as  to 
the  relative  merits  of  the  pro}ect 
described  in  the  application.  Project 
applications  must  m  clearly  and 
completely  submitted  in  the  following 
format; 

1.  Cover  Sheet:  An  applicant  must  use 
OMB  Standard  Form  424  (R^  4-88)  as 
the  cover  sheet  for  each  project.  (In 
completing  item  16  of  Standard  Form 
424  (REV  4-88),  see  section  V.A.9.  of 
this  notice.) 

2.  Project  Summary:  An  applicant 
must  complete  NOAA  Form  88-204 
(10-92),  S^tonstalbKennedy  Project 
Summary,  for  each  project.  Applicants 
may  obtain  copies  of  these  forms  from 
NMFS;  addres^  are  listed  imder  the 
"Application  Submission  and  Deadline" 
section,  which  follows. 

3.  Project  Budget:  A  budget  must  be 
submitted  for  each  project,  using  NOAA 
Form  88-205  (10-92).  which  is  available 
frnm  NMFS.  along  with  instructions  for 
completion;  addresses  are  listed  under 
the  "AppUcation  Submission  and 
Deadline”  section,  which  follows.  The 
applicants  must  submit  cost  estimates 
showing  total  project  costs.  Cost-sharing 
is  discretionary.  If  applicants  choose  to 
cost-share,  both  the  Federal  and  non- 
Federal  shares  must  be  shown.  No  cost¬ 
sharing  can  come  frnm  another  Federal 
source  except  as  provided  by  Federal 
statute. 

Applicant’s  matching  costs  are  to  be 
divided  into  cash  and  in-kind 
contributions.  To  support  its  budget,  the 
applicant  must  describe  briefly  the  basis 
for  estimating  the  value  of  the  matching 
funds  derived  frnm  in-kind 
contributions.  Estimates  of  the  direct 
costs  must  be  specified  in  the  categories 
listed  on  NOAA  Form  88-205.  The 
budget  may  also  include  an  amount  for 
indirect  costs  if  the  applicant  has  an 
established  indirect  cost  rate  with  the 
Federal  Government.  Estimated  indirect 
costs  may  be  included  pending  approval 
of  a  negotiated  Federal  indirect  cost 
rate.  NOAA  will  assist  prospective 
applicants  in  obtaining  a  negotiated 
Federal  indirect  cost  rate,  if  deemed 
appropriate.  Indirect  costs  shall  not 
exceed  direct  costs.  NOAA  will  not 
consider  fees  or  profits  as  allowable 
costs  for  applicants. 

4.  Project  Narrative  Description:  The 
project  miist  be  completely  and 
accurately  described.  As  a  guideline,  the 
project  description  may  be  up  to  15 
pages  in  lengm.  NMFS  will  make  all 
portions  of  die  project  description 
available  to  the  public  and  members  of 
the  fishing  industry  for  review  and 
comment;  therefore,  NMFS  will  not 


guarantee  the  confidentiality  of  any 
information  submitted  as  part  of  any 
project,  nor  will  NMFS  accept  for 
consideration  any  project  revesting 
confidentiality  of  any  part  of  the  project. 
Each  project  must  be  described  as 
follows: 

a.  Identification  of  Problem(s):  For 
new  projects,  identify  and  completely 
describe  the  problem(s)  the  project 
addresses.  As  appropriate,  in  this 
description  include;  (1)  The  fisheries 
involved;  (2)  the  specific  problem(s) 
being  addressed;  (3)  the  sectors  of  the 
fishing  industry  that  are  affected;  (4)  the 
specific  priorities  to  which  the  project 
responds;  and  (5)  how  the  problem(s) 
prevent  the  fisl^g  industry  from 
developing  a  fishery  or  using  existing 
fishery  resources.  If  the  application  is 
for  the  continuation  of  an  existing  S-K 
funded  project,  describe  in  detail 
progress  to  date  and  explain  why 
continued  funding  is  necessary. 

b.  Project  Goals  and  Objectives:  State 
what  the  proposed  project  will 
accomplish  and  describe  how  this  will 
eliminate  or  reduce  the  problem‘(s) 
described  above. 

c.  Need  for  Government  Financial 
Assistance:  Explain  why  members  of  the 
fishing  industry  or  other  entities  cannot  . 
fund  edl  the  proposed  work.  List  all 
other  soiuces  of  funding  that  are  or  have 
been  sought  for  the  project. 

d.  Participation  by  Persons  or  Groups 
Other  Than  the  Applicant:  Describe  (1) 
the  level  of  participation  by  NMFS,  ^a 
Grant,  or  other  Government  and  non- 
Govemment  entities,  particularly 
members  of  the  fishing  industry, 
required  in  the  project(s);  and  (2)  the 
nature  of  such  participation.  In 
addition,  list  names  and  addresses  of 
the  members  of  the  fishing  industry 
consulted  during  the  preparation  of  the 
project  description. 

e.  Federal,  dtate,  and  Local 
Government  Activities:  List  any  existing 
Federal,  state,  or  local  government 
programs  or  activities  which  this  project 
would  affect,  including  activities  under 
state  Coastal  Zone  Management  Plans 
and  those  requiring  consultation  with 
the  Federal  Government  under  the 
Endangered  Species  Act  and  the  Marine 
Mammal  Protection  Act.  Describe  the 
relationship  between  the  project  and 
these  plans  or  activities,  and  list  names 
and  addresses  of  persons  providing  this 
information. 

f.  Project  Statement  of  Work:  This 
section  requires  the  applicant  to  prepare 
a  detailed  narrative  fully  describing  the 
work  to  be  performed  that  will  achieve 
the  previously  articulated  goals  and 
objectives.  A  milestone  ch^  that 
outlines  major  goals,  supporting  work 
activities,  timeframe,  and  individuals 


responsible  for  various  work  activities 
must  be  included.  The  narrative  should 
include  information  that  responds  to  the 
following  questions; 

(1)  How  will  the  project  be  designed? 

(2)  What  major  products,  (e.g., 
research,  services,  or  reports)  will  result 
and  what  is  their  specific  natiire? 

(3)  What  supporting  activities  (be  as 
specific  as  possible)  will  be  undertaken 
to  produce  major  products? 

^)  Who  will  be  responsible  for 
carrying  out  the  various  activities? 
(Hi^ili^t  work  that  will  be 
subcontracted  and  provisions  for 
competitive  subcontracting). 

(5)  What  methodology  vnll  be  used  to 
evaluate  final  products  or  services,  and 
how  will  it  be  integrated  into  the 
project? 

Tne  milestone  chart  should 
graphically  illustrate: 

(1)  Steps  to  accomplish  the  major 
pr^ucts,  research,  services  and/or 
activities: 

(2)  Supporting  activities  and 
associated  timeUnes,  e.g.,  month  1, 
month  2,  etc.;  and 

(3)  The  individual(s)  responsible  for 
the  various  activities. 

Because  this  information  is  critical  to 
understanding  and  reviewing  the 
application,  N^^S  encourages 
applicants  to  provide  sufficient  detail. 
Applications  lacking  sufficient  detail 
may  be  eliminated  ^m  further 
consideration. 

g.  Project  Management;  Describe  how 
the  proj^  wiU  be  organized  and 
manag^.  List  all  persons  directly 
employed  by  the  applicant  who  will  be 
involved  in  the  project,  their 
qualifications,  experience,  and  level  of 
involvement  in  the  project.  If  any 
portion  of  the  project  will  be  conducted 
through  consultants  and/or 
subcontracts,  applicants,  as  appropriate, 
must  follow  procurement  guidance  in 
15  CFR  part  24,  "Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,”  and  OMB  Circular 
A-110  for  Institutions  of  Higher  , 
Education,  Hospitals,  and  other  Non¬ 
profit  Organizations.  If  a  consultant 
and/or  subcontractor  is  selected  prior  to 
application  submission,  include  the 
name  and  qualification  of  the  consultant 
and/or  subrantractor  and  the  process 
used  for  selection. 

h.  Project  Impacts:  Describe  the 
anticipated  impacts  of  the  project  in 
terms  of  landings,  production,  sales, 
improvement'in  product  quality  or 
safety,  or  other  measrirable  factors. 
Describe  how  the  results  of  the  project 
will  be  made  available  to  the  public. 

1.  Evaluation  of  Project:  The 
procedures  for  evaluating  the  relative 
success  or  failure  of  a  project  in 
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achieving  its  goals  and  objectives 
should  be  cle^y  delineate  within 
each  application. 

5.  Supporting  Documentation:  This 
section  sixmld  inclride  any  required 
documents  and  any  additional 
information  necessary  or  useful  to  the 
description  of  the  project.  The  amount 
of  information  given  in  this  section  will 
depend  on  the  type  of  project  proposed. 
The  applicant  s^uld  present  any 
information  that  would  emphasize  the 
value  of  the  project  in  terms  of  the 
significance  of  the  problems  addressed. 
The  absence  of  adequate  supporting 
documentation  may  cause  reviewers  to 

auestion  assertion  made  in  describing 
le  project  and  may  result  in  a  lower 
ranking  of  the  project.  Reviewers  will 
not  necessarily  examine  all  material 
provided  as  supporting  documentation 
except  where  sufficient  detail  is  lacking 
in  the  project  description  to  properly 
evaluate  the  project  Therefore, 
information  presented  in  this  section 
should  be  cl^ly  referenced  in  the 
project  description,  where  appropriate. 

E.  Application  Submission  and 
Deadline 

1.  Deadline.  NMFS  will  accept 
applications  for  funding  under  this 
program  between  July  13, 1993  and 
September  13, 1993.  An  application  will 
be  accepted  if  the  application  is 
received  by  any  of  tne  offices  listed 
below  on  or  before  September  13, 1993. 

2.  Submission  of  Applications  to 
NMFS.  Applicants  must  submit  one 
signed  original  and  two  copies  of  the 
complete  application  to  any  of  the 
following  addresses.  No  facsimile 
applications  will  be  accepted. 

LKrector,  Office  of  Trade  and  Industry 
Services,  National  Marine  Fisheries 
Service.  1335  East-West  Highway,  room 
6204,  Silver  Spring,  MD  20910, 
Telephone:  (301)  713-2358. 

Re^onal  Director,  National  Marine 
Fisheries  Service,  (Dtoe  Blackburn  Drive, 
Gloucester,  MA  01930,  Telephone:  (508) 
281-9267. 

Regional  Director,  National  Marine 
Fisheries  Service,  Duval  Bldg.,  9450 
Roger  Blvd..  SL  Petersburg,  33702, 
Telephone:  (813)  893-3142. 

Regional  Director,  National  Marine 
Fish^es  Service,  501  West  Ocean 
Boulevard,  suite  4200,  Long  Beach.  CA 
90802-4213,  Telephone:  (310)  980- 
4033. 

Regional  Director,  National  Marine 
Fisheries  Service,  BIN  C15700. 7600 
Sand  Point  Way.  NE.,  Seattle.  WA 
98115,  Telephone:  (206)  526-6150. 

Regional  Director,  National  Marine 
Fisheries  Service,  F.O.  Box  21668, 
Juneau.  AK  09802,  or  Federal  Bviildlng- 
Annex,  9109  Mendenhall  Mall  Road, 


suite  6,  Juneau,  AK  09801,  Telephone: 
(907)  586-7224. 

TV.  Review  Process  and  Criteria 

A.  Evaluation  and  Ranking  of  Proposed 
Projects 

1.  Consultation  with  Interested 
Parties:  NMFS  will  evaluate  the 
projectfs)  contained  in  the  application 
in  consultation  with  representatives 
from  other  Federal  Government  agencies 
with  programs  affecting  the  U.S.  ^hing 
industry,  members  of  the  fishing 
industry,  and  other  fisheries  interests,  as 
necessary.  NMFS  mil  make  project 
descriptions  available  in  the  following 
manner: 

a.  Public  review  and  comment 
Applications  that  are  regional  in  nature 
may  be  inspected  at  the  appropriate 
Regional  Office.  All  applications  will  be 
available  for  inspection  at  the  NMFS 
Office  of  Trade  and  Industry  Services. 
1335  East-West  Highway,  room  6204, 
Silver  Spring.  Maryland,  from 
SeptemW  20, 1993  to  October  4. 1993. 
Written  comments  will  be  accepted  at  a 
regional  or  the  Silver  Spring,  Maryland, 
office  until  Octc^r  4, 1993. 

b.  Consultation  with  private 
individuals.  NMFS  shall,  at  its 
discretion,  request  comments  from 
individuals  outside  of  NMFS  who  have 
knowledge  in  the  subject  matter  of  a 
project  or  who  would  be  affected  by  a 
project. 

c.  Consultation  with  Government 
agencies.  Applications  will  be  reviewed 
in  consultation  with  NMFS  Offices, 
NOAA  Grants/Contracts  Offices  and,  as 
appropriate.  Department  of  Commerce 
and  offier  Federal  agencies.  The 
Regional  Fishery  Mmagement  (Councils 
will  be  asked  to  review  applications  that 
could  impact  a  managed  fishery,  the 
bycatch  of  a  managed  fishery,  or  a 
fishery  management  issue. 

2.  Technical  Evaluation:  NMFS  will 
solicit  technical  evaluations  of  each 
project  application  from  appropriate 
private  and  public  sector  experts.  All 
comments  submitted  to  NMFS  will  be 
taken  into  consideration  in  the  technical 
evaluation  of  applications.  Point  scores 
will  be  given  to  project  applications 
based  on  the  following  evduation 
criteria: 

a.  Problem  Description  and 
Conceptual  Approa^  for  Resolution. 
Both  the  applicant's  comprehension  of 
the  problem(s)  and  the  overall  concept  - 
proposed  to  resolve  the  problem(s)  will 
be  evaluated.  (25  points). 

b.  Soundness  of  Project  Design/ 
Technical  Approach.  Evaluated  will  be 
whether  or  not  the  applicant  provided 
siiffident  information  to  technically 
evaluate  the  project  and.  if  so,  the 


strengths  and/or  weaknesses  of  the 
technical  design  proposed  for  problem 
resolution.  (25  points). 

c.  Project  Management  and 
Experience  and  Chtalifications  of 
PersonneL  Evaluated  will  be  the 
organization  and  management  of  the 
project,  and  the  project’s  Principal 
Investigator  and  other  personnel  in 
terms  of  related  experience  and 
qualifications.  Those  projects  that  do 
not  identify  the  Principal  Investigator 
with  his  or  her  qualifications  will 
receive  a  lower  point  score.  (20  points). 

d.  Project  Evaluation.  Evaluate  will 
be  the  effectiveness  of  the  applicant’s 
proposed  methods  to  evaluate  the 
project  in  terms  of  meeting  its  original 
goals  and  objectives.  (10  points). 

e.  Project  Cfosts.  Evaluated  will  be  the 
justification  and  allocation  of  the  budget 
in  terms  of  the  work  to  be  performed. 
Unreasonably  high  or  low  project  costs 
will  be  taken  into  account.  (20  points). 

f.  In  addition  to  the  above  criteria,  in 
reviewing  applications  for  grants  and 
cooperative  agreements  that  include 
consultants  and  contracts,  NOAA  will 
make  a  determination  regarding  the 
following: 

(1)  Is  the  involvement  of  the  primary 
applicant  necessary  to  the  conduct  of 
the  project  and  the  accomplishment  of 
its  goals  and  objectives? 

(2)  Is  the  proposed  allocation  of  the 
primary  applicant’s  time  reasonable  and 
commensurate  with  the  applicant’s 
involvement  in  the  project? 

(3)  Are  the  proposed  costs  for  the 
primary  applicant’s  involvement  in  the 
project  reasonable  and  commensurate 
with  the  benefits  to  be  derived  from  the 
applicant’s  participation? 

3.  Panel  Review:  After  the  technical 
evaluation,  comments  will  be  solicited 
from  a  panel  of  representatives  from  the 
commercial  and  recreational  fishing 
industry,  state  government,  and  others, 
as  appropriate,  to  rank  the  projects. 
Considered  in  the  rankings,  along  with 
the  technical  evaluation,  will  be  the 
significance  of  the  problem  addressed  in 
the  project  The  panelists  will  rank  each 
project  in  terms  of  importance  or  need 
for  funding  and  provide 
recommendations  on  the  level  of 
funding  NMFS  should  award  to  each 
project  and  the  merits  and  benefits  of 
funding  each  project. 

B.  Project  Funding 

After  projects  have  been  evaluated, 
the  reviewing  NOAA  Fisheries  offices 
will  develop  recommendations  for 
project  funding.  These 
recommendations  will  be  submitted  to 
the  Assistant  Administrator  for 
Fisheries,  NMFS,  who  will  determine 
the  number  of  projects  to  be  funded. 
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The  exact  amount  of  funds  awarded  to 
a  project  will  be  determined  in  pre¬ 
award  negotiations  between  the 
appUcant  and  NOAA/NMFS  program 
and  grants  management  representatives. 
The  Department  of  Commerce  will 
review  all  recommended  projects  and 
funding  before  final  authority  is  given  to 
proceed  on  the  project.  The  funding 
instrument  will  be  determined  by  tide 
NOAA  Grants  Management  Division. 
Projects  should  not  be  initiated  in 
expectation  of  Federal  funding  until  a 
notice  of  award  document  is  received. 
Any  costs  inoured  prior  to  issuance  of 
the  award  document  are  at  the 
applicant’s  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  the  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  such 
costs.  Generally,  the  time  required  to 
process  applications  is  120  days  firom 
the  closing  date  of  the  solicitation. 

V.  Administrative  Requirements 

A.  Obligation  of  the  Applicant 

An  Applicant  must: 

1.  Meet  all  application  requirements 
and  provide  dl  information  necessary 
for  the  evaluation  of  the  project. 

2.  Be  available,  upon  request,  in 
person  or  by  designated  representative, 
to  respond  to  questions  during  the 
review  and  evaluation  of  the  project(s). 

3.  If  a  project  is  awmded,  manage  the 
day-to-day  operations  of  the  project,  be 
responsible  for  the  performance  of  all 
activities  for  which  funds  are  granted, 
and  be  responsible  for  the  satisfaction  of 
all  administrative  and  managerial 
conditions  imposed  by  the  award. 

4.  If  a  project  is  awarded,  keep  records 
sufficient  to  document  any  costs 
incurred  imder  the  award,  and  allow 
access  to  records  for  audit  and 
examination  by  the  Secretary,  the 
Comptroller  General  of  the  United 
States,  or  their  authorized 
representatives. 

5.  If  a  project  is  awarded,  submit 
quarterly  project  status  reports  on  the 
use  of  funds  and  progress  of  the  project 
to  NMFS  within  30  days  after  the  end 
of  each  calendar  quarter.  These  reports 
will  be  submitted  to  the  individual 
specified  as  the  NMFS  Program  Officer 
in  the  funding  agreement. 

6.  If  a  project  is  awarded,  submit  an 
original  and  two  copies  of  a  final  report 
within  90  days  after  completion  of  each 
project  to  the  NMFS  Program  Officer. 
’The  final  report  must  describe  the 
project  and  include  an  evaluation  of  the 
work  performed  and  the  results  and 
benefits  in  sufficient  detail  to  enable 
NMFS  to  assess  the  success  of  the 
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completed  project.  Formats  for  the 
quarterly  and  final  reports,  which  have 
l^n  approved  by  OMB,  will  be 
provided  to  the  aralicant. 

7.  In  order  for  NMFS  to  assist  the 
grantee  in  disseminating  information, 
the  grantee  is  reouested  to  submit  three 
copies  of  all  publications  (in  addition  to 
the  Final  Report  in  V.A.6.  above) 
printed  with  grant  funds  to  the  NMFS 
Program  Officer. 

8.  Primary  Applicant  Certification.  All 
primary  applicants  must  submit  a 
completeo  Form  CD-511,  "Certification 
Regi^ing  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying."  The  following  additional 
explanations  are  provided: 

Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  section  105) 
are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

Drug  Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26,  subpart  F, 
"Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  ^plies; 

Anti-Lobbying.  Persons  (as  defined  at 
15  CFR  part  26,  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  ^ater;  and 

Anti-Lobbying  Disclosure.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-IXL,  "Disclosure  of  Lobbying 
Activities,”  as  required  vmder  15  CFR 
part  28,  appendix  B; 

Lower  Tier  Certifications.  Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Volimtary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DCX^.  SF- 
LLL  submitted  by  any  tier  recipient  or 


subrecipient  should  be  submitted  to 
D(X  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Recipients  and  subrecipients  of 
awards  imder  this  program  shall  be 
subject  to  all  Federal  laws  and  IXX^ 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

9.  This  program  is  covered  by  E.O. 
12372.  Any  applicant  submitting  an 
application  for  funding  is  requii^  to 
complete  item  16  on  Standard  Form  424 
(REV  4-88)  regarding  clearance  by  the 
State  Point  Of  Contact  (SPOC) 
established  as  a  result  of  E.0. 12372.  A 
list  of  State  Points  of  Contact  may  be 
obtained  firom  any  of  the  NMFS  offices 
listed  in  this  notice. 

B.  (^ligations  of  the  National  Marine 
Fisheries  Service 

NMFS  will: 

1.  Provide  all  forms  and  explanatory 
information  necessary  for  the  proper 
submission  of  applications  for  fisheries 
development  and  utilization  projects. 

2.  Provide  advice,  through  the  NMFS 
office  servicing  the  applicant’s  area,  to 
inform  applicants  of  NMFS  fisheries 
development  policies  and  goals. 
Interested  applicants  are  encouraged  to 
contact  the  NMFS  Silver  Spring, 
Maryland,  or  Regional  Offices  for 
clarification  or  explanation  of  any 
information  appearing  in  this  notice. 

3.  Monitor  all  projects  after  award  to 
ascertain  their  effectiveness  in  achieving 
their  objectives.  Actual 
accomplishments  of  a  project  will  be 
compared  with  stated  objectives. 

4.  Maintain  a  mailing  list  for  the 
annual  S-K  solicitations.  Upon  request, 
interested  persons  will  be  placed  on  the 
mailing  list  to  receive  the  solicitation  at 
the  time  it  is  published  in  the  Federal 
Register. 

C.  Responsibility  of  the  NOAA  Grants 
Management  Division 

The  NOAA  Grants  Specialist, 
assigned  by  the  NOAA  Grants 
Management  Division,  is  the  individual 
designated  to  serve  as  the  NOAA  official 
responsible  for  the  business 
management  aspects  of  a  particular 
grant  or  cooperative  agreement.  The 
Grants  Specialist  serves  as  the 
counterpart  to  the  business  officer  of  the 
recipient  organization.  The  Grants 
Management  Division  is  responsible  for 
all  business  management  matters 
associated  with  the  review,  negotiation, 
award,  and  administration  of  grants,  and 
interprets  grants  administration, 
policies  and  provisions.  Questions  fit>m 
the  recipient  relating  to  these  aspects 
will  be  referred  to  the  NOAA  Grants 
Management  Division.  The  official  grant 
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file  will  be  maintained  by  the  Grants 
Management  Division,  which  will 
enstire  that  OMB,  DCXH,  and  NOAA 
policies  are  met. 

D,  Legal  Requirements 

The  applicant  will  be  required  to 
satisfy  the  requirements  of  applicable 
Fede^,  State  and  local  laws. 

Classification 

The  Under  Secretary  for  Oceans  and 
Atmosphere.  NOAA,  determined  that 
this  notice  is  not  a  major  action 
requiring  a  regulatory  impact  analysis 
under  E.0. 12291  because  it  is  not  likely 
to  result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  efiects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  Prior 
notice  and  an  opportunity  for  public 
comment  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits  and  contracts.  Therefore, 
a  regulatory  flexibility  analysis  is  not 
required  for  purposes  of  the  Regulatory 
Flexibility  Act. 

This  action  is  categorically  excluded 
from  the  requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Directive  02-10. 

This  notice  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  imder  E.0. 12612. 

This  notice  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 
and  Budget,  OMB  Control  Number 
0648-0135.  Public  reporting  burden  for 
preparation  of  the  S-K  application  is 
estimated  to  be  8  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Richard  Roberts,  NOAA/IRMS,  6010 
Executive  Blvd.,  rm.  722,  WSC-5, 
Rockville,  MD  20852;  and  to  the  Office 
of  Information  and  Regulatory  Afiairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attention: 
Project  No.  0648-0135. 


A  notice  of  availability  of  financial 
assistance  for  fisheries  research  and 
development  projects  will  also  appear 
in  the  Commerce  Business  Daily. 

(Federal  Domestic  Assistance  Catalogue  No. 
11.427  Fisheries  Development  and 
Utilization  Research  and  Demonstration 
Grants  and  Cooperative  Agreements) 

Dated;  July  7, 1993. 

Gary  Matlock, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries. 

IFR  Doc.  93-16475  Filed  7-12-93;  8:45  am] 
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Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

ACTION:  Issuance  of  permit  (P545). 


SUMMARY:  On  May  21, 1993,  notice  was 
published  in  the  Federal  Register  (58 
FR  29568)  that  an  application  had  been 
filed  by  E>r.  James  R.  Gilbert,  Professor, 
Wildlife  Department.  University  of 
Maine,  Orono,  ME  04469-5755,  to 
conduct  a  population  census  on  an 
unspecified  number  of  harbor  seals 
[Phoca  vitulina)  on  coastal  ledges  in 
New  England  from  Isle  of  Shoals  north 
to  the  Chadian  border  using  a  fixed- 
wing  aircraft. 

Notice  is  hereby  given  that  on  July  6, 
1993,  as  authorize  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C  1361  et  seq.)  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals,  the 
NMFS  issued  a  Permit  for  the  above 
taking,  subject  to  certain  conditions  set 
forth  therein. 

ADDRESSES:  Documents  submitted  in 
connection  with  this  Permit  are 
available  by  writing  to  or  by 
appointment  in  the  Permits  Division, 
Office  of  Protected  Resources,  NMFS, 
1335  East-West  Highway,  room  7324, 
Silver  Spring,  MD  20910  (301-713- 
2289);  and  Director,  Northeast  Region, 
NMFS,  One  Blackburn  Drive, 
Gloucester,  Massachusetts  01930  (508- 
281-9200). 

Dated:  July  6, 1993. 

William  W.  Fox,  Jr.. 

Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

IFR  Doc.  93-16517  Filed  7-12-93;  8:45  am) 
BUJJNO  CODE  3S10-22-H 


Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


ACTION:  Notice  of  a  Second  Application 
for  a  Modification  to  Scientific  Research 
Permit  No.  818  (P211C). 

Notice  is  hereby  given  that  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  has  applied  in  due  form  for  a 
Modification  to  Scientific  Research 
Permit  No.  818  to  take  listed  species  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  the  NMFS  regulations 
governing  listed  fish  and  wildlife 
permits  (50  (7R  part  217-222). 

Permit  No.  818  was  issued  on  April 
22, 1993  (58  FR  25811)  as  authorirad  by 
the  ESA.  It  authorizes  ODFW  to  take 
listed  adult  and  juvenile  Snake  River 
spring/summer  chinook  salmon 
(Oncorhynchus  tshawytscha)  for 
scientific  research  purposes  through 
December  31, 1996. 

ODFW  is  requesting  authorization  for 
the  following  research  on  listed  Snake 
River  spring/summer  chinook  salmon: 

(1)  Capture  and  Passive  Integrated 
Transponder  (PIT)  tag  4,000  parr  and 
smolt  chinoolc  salmon  that  are  progeny 
of  Rapid  River  Hatchery  stock  that 
spawned  naturally  above  the  hatchery; 

(2)  Potentially  harass  up  to  350  adult 
chinook  salmon  while  surveying 
spawning  grounds  to  count  redds  and 
adults,  and  to  recover  carcasses;  (3) 
capture  and  handle  an  additional  13,800 
juveniles  during  surveys  conducted  in 
Lookingglass  C^k  to  determine  growth 
rates  and  distribution.  ODFW  estimates 
an  indirect  mortality  of  up  to  170 
juveniles  and  zero  adults  as  a  result  of 
this  research.  ODFW  requests  this 
additional  take  annually  for  the 
duration  of  the  permit,  through 
December  31, 1996. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  modification 
application  should  be  submitted  to  the 
Director,  Office  of  Protected  Resources, 
NMFS,  1335  East-West  Highway,  room 
8268,  Silver  Spring.  MD  20910,  within 
30  days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular 
modification  application  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  Modification  application 
summary  are  those  of  the  applicant  and 
do  not  necessarily  reflect  the  views  of 
NMFS. 

Documents  submitted  in  connection 
with  the  above  modification  application 
are  available  for  review  by  interested 
persons  in  the  following  offices:  Office 
of  Protected  Resources,  NOAA,  NMFS, 
1335  East-West  Highway,  Room  8268, 
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Silver  Spring,  Marj^and  20010,  (301-  . 
713-2280);  and 
Environmental  and  T^dmical 
Services  Division,  National  Maxine 
Fisheries  Service,  911  North  East  Itth 
Ave.,  room  620,  Portland.  OR  97232 
(503-230-5400). 

Dated:  )uly  7, 1993. 

William  W.  Fox.  Ir., 

Director,  Office  of  PiatactedBetourcet. 

[FR  Doc.  93-16507  Filed  7-12-03;  8:45  am) 
aSXMO  coot 


faith;  (2)  wiB  irat  (q>eFBte  totfae 
disadvantage  of  die  endangered  species 
which  is  die  subject  of  this  pomit;  and, 
(3)  is  consistent  with  the  purposes  and 
polidas  set  forth  in  section  3  of  the  Act 

Dated:  July  5. 1993. 

William  W.  Fox,  Jr.. 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service, 

[FR  Doc  93-16508  Filed  7-12-63;  8:45  ami 
BiujNo  coos  «ie-aa-M 


Marin*  Mamtnale;  Receipt  of 
Appiicatlon  To  Modify  Pwrmit  No.  682 
(P444) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

8UMMAIW:  Notice  is  hereby  given  that  Dr. 
Phillip  ).  Clapham,  Director,  Population 
Studies,  Center  for  Coastal  Studies,  59 
Commercial  Street,  Box  1036, 
Provincetown,  MA  02657,  has  requested 
a  modification  of  Permit  Na  662  issued 
on  October  19. 1989  (54  FR  43844), 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq,),  the 
provisions  of  §  216.33  (d)  and  (e)  of  the 
Regulations  Gov«ning  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangored  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  and  the  provisions  of  §  222.25  of 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

Permit  Na  682  authorizes  the  Permit 
Holder  to  harass  up  to  50  right  whales 
incidental  to  photo-ID  activities.  The 
Permit  Holder  now  seeks  aiUhorizatian 
to  approach  up  to  100  right  whales  up 
to  throe  times  annually  during  the 
course  of  photo-ID  activities. 

ADDRESSES:  Written  data  or  views,  or 
requests  for  a  public  hearing  on  this 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Smvice, 
NOAA,  U.S.  Departmmit  of  Commerce, 
1335  East-West  Highway,  Silver  Spring, 
MD  20910,  within  30  da3n  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particule^  modification 
request  would  be  appropriate. 

The  modification  request  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  o^ce(s): 

Permits  Divisioa,  Office  of  Protected 
Resources,  NMFS,  1335  East-West 
Highway,  room  7324,  SUvenr  Spring,  IdD 
20910  (301/713-2289);  and. 

Director,  Nordieest  Region,  NMFS,  One 
Biackbuin  Drive,  Gloucester,  MA  01930 
(508/281-9200). 

William  W.  Fax,  Jr., 

Director,  Office  ofThotected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc  93-16510  Filed  7-12-93;  8:45  am] 
BUJJNO  COOC  aBie-22-M 


Meriwe  Mewmele;  ModtUeaMon  No.  T  to 
Scientific  Reeeerch  Permit  NO.  778 
(P772«58) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  CmnmMce. 
SUMMARY:  On  May  19, 1993,  notice  was 
published  in  the  Federal  Register  (58 
FR  29199)  that  a  request  for 
modification  of  scientific  research 
Permit  No.  778  had  been  submitted  by 
the  Southwest  Fisheries  Science  Center, 
NMFS,  U  Jolla,  CA  92038. 

ADDRESSES:  The  modificatian  and 
related  documents  are  avaihdile  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Diviskm.  Office  of  PrcXected 
Resources.  NMFS,  1335  East-West 
Highvmy,  suite  7324,  Silver  Spring,  MD 
20910(301/713-2289); 

Dkectar,  Southwest  Region,  NMFS,  SOI  West 
Ocean  Boulevard,  suite  4200,  Lo^  Beach. 
CA  90802.  (310/980-4016);  and. 

Marine  Mammal  Coordinatar,  Padfic  Area 
Office,  NMFS,  2570  Dole  Street,  room  106, 
Honolulu.  HI  96822  (608/955-6831). 

SUPPLEMENTARY  MF0RMA1K)N:  Notice  is 
hereby  given  that  under  the  authority  of 
the  Ma^e  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C  361  et 
seq.),  the  provisioiu  of  §§  216.33  (d)  and 
(e)  of  the  Regulatioiu  Governing  the 
Taking  mid  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531  ef  seq.),  and 
the  provirions  of  section  222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222), 
Scientific  Research  Permit  No.  778, 
issued  on  May  5. 1992  (57  FR  20250), 
has  been  modified  to  authorize  die 
capture  and  instrumentation  of  an 
additional  three  animals,  and  to 
subsequently  recapture  them  to  retrieve 
the  instruments.  'Diis  modification 
becomes  effective  upon  publication  in 
the  Fedend  Register. 

Issuance  of  this  Modification,  as 
required  by  the  Endangered  Sp^es  Act 
of  1973,  was  based  on  a  finding  that 
such  Permit:  (1)  Was  applied  ^  in  good 


Marine  Mammals;  Issuance  of 
Scientific  Research  Permit  (P538) 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

On  April  28, 1993,  notice  was 
published  in  the  Federal  Register  (58 
FR  25812)  that  an  application  had  been 
filed  by  Mr.  Jan  Ostman-Lind  and  Ms. 
Ania  DriscoU-Lind,  Rula  Nai’a  Wild 
Dolphin  Research  Foimdation,  Inc.,  P.O. 
Box  4044,  Kailua-Kona,  Ifowaii  96745 
for  a  permit  to  approadt:  up  to  2300 
spiimer  dolphins  [SteneUa  Lon^rostris) 
up  to  25  times  each  annually,  up  to 
7000  spotted  dolphins  (Stene/fo 
attenuata)  up  to  50  times  each  annually, 
and  up  to  2000  bottlenose  dolphins 
[Tursiops  truncatus)  up  to  50  times  each 
annually,  over  a  5-year  period  during 
the  course  of  photo-identification 
studies  in  Hawaiian  waters. 

Notice  is  hereby  given  that  on  July  6, 
1993,  as  authorize  by  the  provisions  of 
the  Marine  Mammal  Protet^on  Act  of 
1972,  as  amended  (16  U.S.C  1361  et 
seq.),  NMFS  issued  a  permit  to  the 
above  applicants  to  incidentally  harass 
the  species/numbers  of  marine  mammal 
described  above,  subject  to  certain 
conditions  set  forth  therein. 

The  permit  and  associated  documents 
are  available  for  review,  by 
appointment,  in  the  following  offices: 

Office  of  Protected  Resources,  NMFS,  NOAA. 
1335  East-West  Hwy.,  Silver  Spring,  MD 
20910  (301/713-2289); 

Director,  Southwest  Re{^n,  NMFS,  NOAA, 
501 W.  Ocean  Blvd.,  suite  4200,  Long 
Beach,  CA  90801-4213  (310/980-4016); 
and 

Coordinator,  Pacific  Area  Office.  Southwest 
Region,  NMFS,  NOAA.  2570  Dole  Street, 
Honolulu.  HI  96822-2396  (808/955-8831). 

Dated:  July  6, 1993. 

William  Fox,  Jr., 

Director,  Office  of  Protected  Resources, 
National  Marine  Hsheries  Service. 

[FR  Doc  93-16509  Filed  7-12-93;  8:45  am] 
MUMQ  CODE  3B10-3a-« 
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National  Teiecommunlcatlona  and 
Infonnatlon  Administration 

Reestablishment  of  the  Spectrum 
Planning  Advisory  Committee 

AGENCY:  National  Teleconuntmications 
and  Information  Administration, 
Commerce. 

ACTION:  Notice  of  reestablishment  of  the 
Spectrum  Planning  Advisory 
Committee. 


SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  appendix  2  and 
General  Services  Administration  (GSA) 
Interim  Rule  on  Federal  Advisory 
Committee  Management,  41  CFR  part 
101-6,  as  amended,  and  after 
consultation  with  GSA,  the  Secretary  of 
Commerce  has  determined  that  the 
reestablishment  of  the  Spectrum 
Planning  Advisory  Committee  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  by  law.  Effective  Jime  30, 
1993,  the  Spectrum  Planning  Advisory 
Committee  has  been  reestablished  as  die 
Spectrum  Planning  and  Policy  Advisory 
Committee. 

The  Committee  was  first  established 
on  July  19, 1965  as  the  Frequency 
Management  Advisory  Council.  It 
provided  advice  to  the  Director  of  the 
Office  of  Telecommimications  Policy 
(OTP),  Executive  Office  of  the  President, 
until  the  functions  of  that  office  were 
transferred  to  the  Department  of 
Commerce,  National 
Telecommunications  and  Information 
Administration  (NTIA),  by  Executive 
Order  12046  of  March  27, 1978.  In  1991, 
the  committee  name  was  changed  to  the 
Spectrum  Planning  Advisory 
Committee.  Since  the  activities  of  the 
committee  have  extended  into  policy 
areas  of  concern,  the  advisory 
committee  is  being  renamed  the 
Spectrum  Planning  and  Policy  Advisory 
Committee.  Its  current  charter 
terminated  on  April  24, 1993. 

In  reviewing  the  need  for  the 
Committee,  the  Assistant  Secretary  for 
Communications  and  Information  has 
reaffirmed  its  original  purpose  of 
providing  advice  on  radio  fiaquency 
spectrum  allocation  and  assignment 
matters  and  meems  by  which  the 
effectiveness  of  Federal  Government 
frequency  management  may  be 
enhanced.  The  Secretary  has  further 
affirmed  the  need  for  the  Committee  to 
advise  on  strategic  spectrum  plaiming 
issues  and  increased  commercial  access 
to  Federal  Government  spectrum. 
Research  indicates  that  the  Committee’s 
function  cannot  be  accomplished  by  any 


organizational  element  of  other 
committee  of  the  Department. 

The  Committee  membership  consists 
of  19  members,  including  a  balanced 
representation  of  15  non-Federal 
members,  and  4  Federal  members, 
chaired  by  the  Secretary  of  Commerce  or 
an  individual  appointed  by  the 
Secretary.  The  Committee  will  operate 
in  compliance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act 
Copies  of  the  Committee’s  ciirrent 
Charter  have  been  filed  with  appropriate 
committees  of  Congress  and  with  the 
Library  of  Congress. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  or  comments  may  be 
addressed  to  the  Executive  Secretary, 
Spectrum  Planning  and  Policy  Advisory 
Committee,  Mr.  Richard  A.  Lancaster, 
National  Telecommimications  and 
Information  Administration,  U.S. 
Department  of  Commerce,  room  4090, 
14ffi  Street  and  Constitution  Ave.,  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-4487;  or  Ms.  Jan  Witter,  the 
Department  Committee  Management 
Analyst,  U.S.  Department  of  Commerce, 
room  6020, 14th  Street  and  Constitution 
Ave.,  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-4115. 

Dated:  July  7, 1993. 

Richard  Lancaster, 

Executive  Secretary,  Spectrum  Planning  and 
Policy  Advisory  Committee,  National 
Telecorrununications  and  Information 
Administration. 

[FR  Doc.  93-16503  Filed  7-12-93;  8:45  am] 
BUJJNO  CODE  aSia-WMi 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Summer  Study 
Task  Force  on  Tactical  Air  Warfare 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Summer  Study  Task  Force  on  Tactical 
Air  Warfare  will  meet  in  closed  session 
on  July  20, 1993  at  the  Institute  for 
Defense  Analysis,  Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Seaetary  of 
Defense  for  Acquisition  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  review  the  nation’s  acquisition 
options  for  tactical  air  warfare  over  the 
next  10  to  10  years  as  force  structure  is 
drawn  down.  They  should  then 
recommend  promising  concepts  and 
technologies  to  pursue  that  may  have 


high  leverage  cost  and  effectiveness 
against  for^eeable  threats. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92—463,  as  amended  (5 
U.S.C  App.  n,  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U.S.C  552b(c)(l)  (1988),  and  that 
accordindy  tffis  meeting  will  be  closed 
to  the  pubUc. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  93-16478  Filed  7-12-93;  8:45  am] 
BILUNO  CODE  S000-0«-M 


Office  of  the  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  Tuesday,  August  3, 

1993;  Tuesday,  August  10, 1993; 
Tuesday,  August  17, 1993;  Tuesday, 
August  24, 1993;  and  Tuesday,  August 
31, 1993,  at  2  p.m.  in  Room  800, 

Hoffrnan  Building  #1,  Alexandria, 
Virginia. 

Tne  Committee’s  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force  Management 
and  Personnel)  concerning  all  matters 
involved  in  the  development  and 
authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Public  Law  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
“concerned  with  matters  listed  in  5 
U.S.C.  552b.’’  Two  of  the  matters  so 
listed  are  those  “related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency,’’  (5  U.S.C.  552b(c)(2)),  and 
those  involving  “trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential”  (5  U.S.C.  552b(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy/!^ual  Opportunity)  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  the  matters  consider^  are 
related  to  the  internal  rules  and 
practices  of  the  Department  of  Defense 


37718 


Faderal  Register  t  VoL  58»  No.  132  /  Tuesday.  July  13,  1993  /  Notices 


(5  U^Xl  552b(cX^).  and  the  detailed 
wage  data  considered  were  obtained 
from  ofiicials  of  private  estahUshinents 
with  a  guarantee  diet  die  data  will  be 
held  in  confidence  (5  U.S.C  552b(c)(4)). 

Hovirever.  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  sulunit 
material  in  writing  to  the  diainnan 
concerning  matters  believed  to  bo 
deserving  of  the  Commitlee^  attmition. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman.  Departmeid  of  Defense 
Wage  Committee,  room  3D264.  The 
Pentagon.  Washington,  DC  20310. 

Dated:  July  7, 1993. 

L.M.  Bynum, 

OSD  Federal  Hegister  Liaison  Officer, 
Department  of  Defense. 

[FR  Doc.  93-16477  Filed  7-12-93;  8:45  am] 
■aXMO  CODE  SOOO-OMM 


Department  of  the  Army 

Notice  of  Open  Meeting,  Inland 
Waterways  Users  Board 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Correction  to  open  meeting 
location. 

This  is  the  diird  change  to  the 
location  of  the  Inland  Waterways  Users 
Board  meeting  scheduled  for  27  July 
1993.  Ehsregard  all  other  meeting 
locations.  Ihis  change  was  directed  by 
the  U.S.  Anny  Corps  of  Engineers, 
DirectoEBte  of  Civil  Works. 

In  accmdance  with  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-483,  announcement  is  made  of 
the  following  committee  meeting: 

Name  of  Committee:  Inland 
Waterways  Users  Board. 

Date  of  Meeting:  27  July  1993. 

Place:  Ramada  Hotel— Old  Town,  901 
North  Fairfax  Street,  Alexandria,  VA 
22314,  Telephone:  703-683-6000. 
Kennadi  L.  Deaion, 

Army  Federal  Register,  Liaison  C^icer. 

[FR  Doc  93-16631  Piled  7-12-93;  8:45  am] 
MLUNO  CODE  SnS-tl-M 

DEPARTMENT  OF  EDUCATION 
[CFOA  NO:  94,2521 

Urban  Community  Servlos  Program; 
Inviting  Applicationa  fbr  New  Awards 
for  Rscal  YevfFY)  1993 

Purpose  of  Program:  This  program 
provides  grants  to  urban  academic 
institutions  to  work  with  private  and 
dvic  organizations  to  devise  and 
implement  solutions  to  pressing  and 


severe  probfema  in  their  urban 
communities.  The  program  frirthers 
National  Education  G(^  5,  that  every 
American  vdll  be  literate  and  will 
possess  the  knovdedge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exOTdae  the  rights  and 
responsibilities  of  dtizenship.  The 
program  frirtlms  the  objectives  of  Goal 
5  by  affording  students  in  urbmi 
academic  institutions  an  opportunity  to 
learn  more  about  the  problems  in  their 
communities  and  partidpate  in 
developing  solutions  to  ^esa  problems. 

Eligihle  Applicants:  Eligible 
applicants  indude  any  nonprofit 
munidpal  university,  established  by  the 
governing  body  of  the  dty  in  which  it 
is  located,  and  operating  as  oi  July  23, 
1992.  Also  eligible  is  any  institution  of 
higher  education  or  a  consortium  of 
institutions  with  at  least  cme  membm* 


applications  that  propose  to  cmiduct 
joint  projects  supported  by  other  local. 
State,  and  Federal  programs.  The 
amount  of  funds  to  be  reserved  for  this 
priority  will  be  established  after 
determining  the  number  of  high  quality 
lications  received. 
upplementary  Information:  On  May 
20, 1993,  the  Secretary  published  a 
notice  of  proposed  rulemaking  (NPRM) 
for  this  program  in  the  Federal  Regialer 
(58  FR  29373). 

It  is  not  the  policy  of  the  Department 
of  Education  to  solid!  applications 
before  the  publication  of  final 
regulations.  However,  in  this  case  it  is 
necessary  to  solid!  applications  on  the 
basis  of  tna  NPRM  in  order  to  have 
suffident  time  available  to  condud  the 
competition  and  make  awards  prior  to 
the  end  of  the  fiscal  year  (September  30, 
1993). 


that  (1)  is  located  in  an  urban  area;  (2) 
draws  a  substantial  portion  of  its 
undergraduate  students  from  the  urban 
area  in  which  it  is  located  or  from 
contiguous  areas;  (3)  carries  out 
programs  to  make  postseccmdary 
eductiional  opportunities  more 
accessible  to  residents  of  the  urban  area 
or  contiguous  areas;  (4)  has  the  present 
capadty  to  provide  resources  responsive 
to  the  needs  and  priorities  of  the  urban 
area  and  contiguous  areas;  (5)  offers  a 
range  of  profewional,  tedmical,  or 
graduate  programs  suffident  to  sustain 
the  capadty  of  die  institution  to  provide 
these  resources;  and  (6)  has 
demonstrated  and  sustained  a  sense  of 
responsibility  to  the  urban  area  and 
contiguous  areas  and  the  people  in 
those  areas. 

Deadline  for  Transmittal  of 
Applications:  August  12. 1993. 

Deadline  for  Intergovernmental 
Review:  Odober  13, 1993, 

Applications  Av^able:  July  13, 1993. 

Available  Funds:  $1,100,000. 

Estimated  Range  of  Awards: 
$200,000-^350,000. 

Estimated  Average  Size  (^Awards: 

.  $220,000. 

Estimated  Number  of  Awards:  4  to  5. 

Note:  Tha  Department  is  not  boimd  by  any 
estimates  in  this  notice. 


Project  Period:  Up  to  five  annual 
budgd  periods. 

Applicable  Regulations:  (a)  The 


Education  Department  Generd 
Administrative  Regulations  (EDGAR)  in 


34  C3FR  parts  74,  75,  77.  79,  80,  82,  85, 
and  86;  and  (b)  When  published  as  final 
regulations,  the  Urban  Community 


Service  Program  regulations  in  34  CFR 


Part  636. 


Priority:  Under  34  CFR  75.105(c)(3) 
and  20  U.S.C  1136b(b).  die  Secretary 
gives  an  absolute  pteferen(»  to 


Summary  of  Antidpated  Changes 

Four  comments  were  received  in 
response  to  the  Secretary’s  invitation  to 
comment  on  the  NPRM.  In  response  to 
these  comments,  the  Secretary 
antidpates  making  one  chmige  to  the 
proposed  regulations.  All  four 
commenters  addressed  the  requirement 
in  §  636.2(b)(2)  that  an  applicant 
institution  must  draw  "a  substantial 
portion  of  its  undergraduate  students” 
from  the  urban  area  in  which  it  is 
located,  or  from  contiguous  areas,  to  be 
eligible  for  a  grant.  The  commenters 
believe  that  the  definition  of 
’’substantial  portion  of  its 
undergraduate  students”  in  §  636.7(b)  to 
mean  50  percent  or  more  of  the  enrolled 
imdorgraduate  student  population 
establishes  too  high  a  threshold.  The 
commenters  contend  that  50  percent  is 
inappropriate  since  the  statute  did  not 
retire  a  ’’majority.” 

The  Secretary  agrees  with  the 
commenters  and  expects  to  change  the 
definition  of ’’substantial  portion  of  its 
undergraduate  students”  in  $  630.7(b)  to 
mean  40  pmcoit  or  more  of  the  enrolled 
undermduate  student  population, 

Api^cants  should  prepare  their  grant 
applications  based  on  the  provisions,  in^ 
the  NPRM,  as  amended  by  the  change  to 
§  636.7(b)  discussed  in  this  summary  of 
anticipated  changes.  If  the  Secretary 
makes  any  changes  in  the  regulations 
that  were  not  discussed  in  tUs  notice, 
applicants  will  be  givmi  an  opportunity 
to  revise  their  applications. 

For  Applications  or  Information 
Contact:  Patricia  W.Gore,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  S.W.,  room  3022,  ROB-3, 
Washin^on,  D.C,  20202-5251. 
Telephone:  (202)  708-8849.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TI^)  may  call  the  Federal 
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Infonnatiaa  Raiay  Servioe  (FIRS)  at  1- 
BOO-677-8339  between  8  a.m.  and  6 
pjn..  Eastern  time,  Monday  through 
Friday. 

Program  AiiAorily:  20  U.S.C.  1136-1136h. 
Dated:  Jtily  7. 1993. 

Maureea  A.  McLaughlin, 

Acting  AsMistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc  93-16529  Filed  7-12-93;  8:45  am) 
BHJJNQ  COOC  SOOO-Ci-P 


DEPARTMENT  Of  ENERGY 

Floodplain  and  Wetlands  Involvement 
for  the  Proposed  Radioactive  Soil 
Removal  From  the  Pro)ect  Chariot  Site 
at  Cape  Thompson,  Alaska  Maritime 
National  Wildlife  Refuge,  AK 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  floodplain  and 
wetlands  involvement. 

SUMUARY:  DOE  proposes  to  characterize 
and  remediate  affe^ed  soils 
contaminated  in  a  1962  radioactive 
tracer  study  conducted  by  its 
predecessor  agency,  the  Atomic  Enei^y 
Commission,  located  at  the  Project 
Chariot  Site  in  Cape  Thompson,  Alaska, 
Maritime  National  Wildlife  Refuge, 
Alaska.  The  proposed  remedial  action 
includes  a  program  to:  (1)  Sample  a 
disposal  mound  and  all  other  areas 
potentially  contaminated  during  the 
1962  study  to  determine  the  present 
concentration  of  radioactive 
contaminants.  (2)  excavate  and  remove 
contamimted  soils,  (3)  transport  the 
excavated  soils  for  dispo^  at  a  DOE 
low-level  radioactive  waste  disposal 
site;  either  the  Nevada  Test  Site  or  the 
Hanford  Site  in  the  State  of  Washington, 
(4)  secure  approval  for  final  closure  of 
the  motmd  and  test  plots,  and  (5) 
revegetate  the  excavated  site(s).  Project 
activities  would  involve  incidental 
crossing  of  the  floodplain  or  wetlands  of 
Ogotond:  and  Snowbank  Creeks  in  the 
conduct  of  remedial  or  site 
characterization  activities.  These  same 
media  would  be  sampled  in  the  nearby 
Kisimilok  Valley  to  aid  in  establishing 
regional  background  levels.  In 
accordance  with  title  10  Code  of  Federal 
Regulations  CFR  part  1022,  DOE  is 
assessing  the  potential  impacts  to  the 
floodpla^  and  wetlands  in  the 
‘‘Environmental  Assessment  of 
Proposed  Radioactive  Soil  Removal 
from  the  Project  Qiariot  Site  at  Cape 
Thompson.’*  DOE  will  perform  this 
proposed  remedial  action  in  a  manner 
so  as  to  avoid  or  minimize  potentiail 
harm  to  or  within  the  affected 
floodplains  and  wetlands. 


OATES:  DOE  needs  to  begin  the  proposed 
action  as  soon  as  possible  to  ensure 
project  completion  before  inclement 
seasonal  weather  makes  further 
remedial  action  work  Impoasible  during 
1993.  In  accordance  with  10  CFR 
1022.18(c).  DOE  waives  the  15-day  time 
periods  for  public  review.  DOE  will 
consider  comments  received  at  the 
address  below  no  later  than  July  28, 

1993  to  the  extent  practicable. 

ADDRESSES:  For  further  information  on 
this  proposed  action,  contact:  Donald  R. 
Elle,  Director,  Environmental  Protection 
Division.  Nevada  Operations  Office. 

U.S.  Department  of  Energy,  P.O.  Box 
98518,  Las  Vegas.  NV  89193-8518,  (702) 
295-1146  FAX:  (902)  295-0838. 

For  further  inforination  on  general 
DOE  floodplain/wetlands  environmental 
review  requirements,  contact:  Carol 
Borgstrom,  Director.  Office  of  NEPA 
Oversight,  EH-25,  U.S.  Department  of 
Energy.  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
4600  or  (800)  427-2756. 

SUPPLEMENTARY  INFORMATION:  The 
-*  proposed  project  would  involve  site 
characterization  activities  on  the  Alaska 
Maritime  National  Wildlife  Refuge  near 
Cape  Thompson,  removal  of 
contaminated  soil,  and  revegatation  of 
disturbed  tundra  along  some  trials  left 
horn  the  1962  radioactive  tracer  study. 
The  Project  Chariot  Site  is  located 
approximately  680  miles  northwest  of 
Anchorage.  Alaska.  The  radioactive 
contaminants  were  introduced  during  a 
1962  tracer  study  conducted  by  the 
Atomic  Energy  (^mmission.  Following 
the  study,  all  contaminated  soil  and 
other  ra^oactively  contaminated 
material  were  placed  in  a  mound 
(approximately  6  feet  high  and  40  feet 
square)  at  the  site.  *rhe  proposed  project 
would  remove  this  mound  from  the 
Project  Chariot  Site  to  a  DOT  low-level 
waste  site  in  Nevada  or  Washington. 

The  project  would  involve  crossing 
floodplains  and  wetlands  along  the 
Ogotoruk  and  Snowbank  Creeks  to 
obtain  access  to  the  motmd  or 
characterization  sampling  sites. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022),  DOE 
is  assessing  the  impact  of  the 
floodplains  and  wetlands  in  the 
“Environmental  Assessment  of  the 
Proposed  Radioactive  Soil  Removal 
from  the  Project  Chariot  Site  at  Cape 
Thompson **  being  prepared  in 
accordance  with  the  National 
Environmental  Policy  Act  A  floodplain 
statement  of  findings  will  be  included 
in  any  finding  of  no  significant  impact 


that  is  issued  following  the  completion 
of  the  EA  or  may  be  issued  separately. 

Issued  in  Washington.  DC.  on  July  6, 1993. 
CW.  Frank, 

Acting  Principal  Deputy  Assistant  Secretary, 
Environmeaial  Bestomtion  and  Waste 
Management. 

IFR  Doc.  93-16574  Filed  7-12-93;  8:45  am) 
BILLMO  CODE  a4SO-01-H 


Floodptarin  and  Wetlands  Involvement 
lor  Bridge  Replaoemente  of  603-71 G 
and  603-72G  (Road  G  Crossing  Lower 
Three  Runs  Below  PAR  Pond  Dam) 
and  of  603-4G  (Road  4  Crossing 
FourmUs  Branch)  Located  on  the 
Savannah  River  SHa  (SRS) 

agency:  Department  of  Energy  (E)OE). 
ACTION:  Notice  of  Floodplain  and 
wetlands  involvement  and  solicitation 
of  comments. 

SUMMARY:  Title  10.  Code  of  Federal 
Regulations  >(CFR).  part  1022,  requires 
EKDE  to  evaluate  actions  that  may  be 
taken  in  order  to  ensure  consideration  of 
protection  of  floodplains  and  wetlands 
in  the  decisionmaking  process.  As  soon 
as  practicable  after  a  dMermination  that 
a  floodplain  and/or  wetland  may  be 
involv^,  the  regulations  require  that  a 
public  notice  be  published  in  the 
Federal  Register,  including  a 
description  of  the  proposed  action  and 
its  loc,ation.  ' 

E>OE  proposes  to  demolish  three 
existing  bridges  40-65  years  old  and  to 
construct  three  new  bridges  conforming 
to  currmit  design  and  construction 
practices  in  a  floodplain  and  wetland 
located  in  Aiken  and  Barnwell  Counties, 
South  Carolina.  Discarded  material  will 
be  disposed  of  in  a  sanitary  landfill.  In 
accordance  with  Title  10  CFR  part  1022, 
DOE  will  prepare  a  floodplain  and 
wetlands  assessment  and  will  perform 
this  proposed  action  in  a  manner  so  as 
to  avoid  or  minimize  potential  harm  to 
or  within  the  affected  floodplain  and 
wetlands. 

OATES:  Comments  on  the  proposed 
actions  are  due  on  or  before  July  28, 
1993. 

ADDRESSES:  Comments  should  be 
addressed  to  Fioodplain/Wetlands 
Comments.  Stephen  R.  Wright,  U.S. 
Department  of  Energy,  Savannah  River 
Operations  Office,  P.O.  Box  A,  Aiken. 
South  Carolina  29802.  The  phone 
number  is  (803)  725-3957.  Fax 
comments  to;  (803)  725-7688. 

FOR  FURTHER  INFORMATION  ON  DOE 
FLOODPLAiN/WETLANDS  ENVIRONMENTAL 
REVIEW  REQUIREMENTS,  CONTACT:  Ms. 
Carol  M.  Borgstrom.  Director,  Office  of 
NEPA  Oversight  {E^25),  U.S. 
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Department  of  Energy,  1000 
Inaependence  Avenue,  SW., 

Washington,  DC  20585,  Telephone: 

(202)  586-4600  or  (800)  472-2756. 

A  location  map  showing  the  project 
sites  and  further  information  can  be 
obtained  from  the  Savannah  River 
Operations  Office  (see  ADDRESSES 
almve). 

SUPPLEMENTARY  MFORMATION:  Each  of 
the  bridges  included  in  this  replacement 

Eroiect  was  identified  in  a  sitewide 
ridge  inspection  as  no  longer  capable 
of  supporting  the  transportation  of 
heavy  loads  across  the  site.  The 
replacements  shall  be  similar  in  design 
and  construction  with  some  latitude  for 
length  of  span  and  end  abutment 
configuration.  The  method  of 
demolition  is  also  considered  similar  for 
each  of  the  three  bridges  with  varying 
lengths  of  span. 

Demolition  of  a  bridge  will  require 
cutting  the  deck  at  the  span  jointe  and 
hoisti^  the  deck  in  sections  off  of  the 
pier  caps.  The  pier  caps  can  then  be 
separated  frttm  the  timber  piles  or 
concrete  piles  and  removed.  Depending 
on  the  final  location  of  the  piers,  the 
timber  piles  or  the  concrete  piles  may  be 
cut  below  the  water  surface  and 
abandoned  in-place,  limiting 
disturbance  to  the  stream  and  reducing 
costs.  If  the  timber  piles  interfere  with 
the  new  piles,  they  will  be  pulled  to 
prevent  decay  of  the  piles,  leaving  an 
imacceptable  void  near  the  proposed 
pile  foundation. 

The  existing  bridge  geometry  shall  be 
maintained  for  each  bridge  as  closely  as 
possible.  The  width  of  the  proposed 
bridges  is  44-0  as  compared  with  24-0 
on  existing  bridges. 

To  accommooate  the  increased  width 
of  the  bridge,  the  end  abutments  will 
require  enlarging  and  may  require  tie- 
back  walls,  depending  on  site 
topography,  to  prevent  erosion  of  the 
embanlunent 

Bridges  shall  be  designed  using 
prestressed,  precast  concrete  beams  or 
cast-in-place  posttensioned  beam 
construction  with  a  reinforced  concrete 
deck  and  asphalt  or  concrete  wearing 
surface.  Guardrails  and  parapets  walls 
shall  meet  a  South  Carolina  Department 
of  Highways  and  Public  Transportation 
(SCDHPT)  and  American  Association  of 
State  Highway  Transportation  Officials 
approved  standard. 

Bridges  shall  be  supported  by 
approximately  four  reinforced  concrete 
piers  at  each  pier  cap.  The  piers  shall  be 
supported  by  driven  piles.  The  location 
of  piers  for  each  bridge  is  determined  by 
the  span  lengths  for  ffie  structure.  The 
proj^  anticipates  using  SCDHPT 
standard  span  lengths  for  each  bridge, 
the  maximum  of  which  is  40-0. 


The  increase  of  span  length  may 
require  an  increase  of  the  ffistance 
between  the  end  abutments.  This 
increased  distance  may  provide  a  larger 
surface  area  of  stream  flow  once  the 
replacement  bridges  have  been 
completed. 

During  construction,  portions  of 
roadways  shall  be  closed  to  traffic  and 
detoured.  This  will  provide  greater 
flexibility  to  implement  construction 
methods  to  minimize  environmental 
impacts  that  would  be  impossible  to  use 
wMle  maintaining  throu^  traffic. 

Erosion  control  measures  will  be 
installed  at  all  areas  to  prevent  impacts 
from  distrirbances  reaching  wetlands  or 
entering  waterways.  Staging  of 
construction  activities  shall  be  plaimed 
to  reduce  increased  traffic  in  the 
waterway  resulting  from  construction 
and  to  maintain  the  limits  of 
disturbance  to  as  small  an  area  as 
possible  to  perform  the  bridge 
construction.  The  bridge  contractor  will 
also  be  required  to  provide  equipment, 
materials,  and  labor  in  the  event  of  any 
spills  or  uncontrolled  discharges  of 
sediment. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
rermirements  (10  CFR,  part  1022),  DOE 
will  prepare  a  flooodplain  and  wetlands 
assessment  for  this  proposed  DOE 
action. 

After  DOE  issues  the  assessment,  a 
floodplain  statement  of  findings  will  be 
published  in  the  Federal  Register. 

Evoet  H.  Beckner, 

Acting  Assistant  Secretary  for  Defense 
Progfxuns. 

[FR  Doc  93-16570  Filed  7-12-93;  8:45  am] 
BILUNO  CODE  S45<K-1 


Offic«  of  Arms  Control  and 
Nonproliferation 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C  2160),  notice  is  hereby  given  of 
a  proposed  “subsequent  arrangement** 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  for  the 
following  sale:  Contract  No.  S-EU-1013, 
for  the  sale  of  5  grams  of  uranium, 
enriched  to  98.64  percent  in  the  isotope 
iunnium-235  to  the  Institute  di 
Geocronologia,  Pisa,  Italy,  of  use  in 


isotopic  dilution  analyses  of  uranivun  in 
rock  and  mineral  samples. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC  on  July  7, 1993. 
Edward  T.  Fei, 

Acting  Director,  Office  of  Nonproliferation 
Policy. 

[FR  Doc.  93-16572  Filed  7-12-93;  8:45  am] 


Office  of  Civilian  Radioactive  Waste 
Management 


AGENCY:  Office  of  Civilian  Radioactive 
Waste  Management,  Department  of 
Energy. 

ACTION:  Notice  of  workshop. 

TRIE  AND  DATE:  8  a.m.-5  p.m.  on 
September  20-22;  and  8  a.m.-12  noon 
on  September  23, 1993. 

PLACE:  The  Howard  Johnson  Plaza 
Suite — Hotel  located  at  4255  South 
Paradise  Rd.  in  Las  Vegas,  Nevada 
89109. 

This  workshop  will  be  a  followup  to 
the  Engineered  Barrier  System 
Workshop  held  in  Denver  in  Jtme  1991 
and  will  consist  of  presentations, 
discussions  by  selected  experts,  and 
audience  participation. 

SUMMARY:  In  this  notice,  the  Office  of 
Civilian  Radioactive  Waste  Management 
announces  the  Yucca  Mountain  Waste 
Package  Workshop.  The  Department  is 
seeking  participants  who  may  be 
interested  in  presenting  Waste  Package 
concepts  or  supporting  information  on 
materials  selection,  fabrication,  closure, 
nondestructive  evaluation,  performance 
assessment,  and  testing  at  tms 
workshop. 

SUPPLEMENTARY  INFORMATION:  The  focus 
of  this  workshop  will  be  the  disposal 
container  and  those  aspects  of  disposal 
container  development  currently  of 
concern  to  the  Yucca  Mountain  Site 
Characterization  Project  Office.  Topics 
will  include  containment  barrier 
degradation,  materials  selection, 
container  fabrication,  closiire  and 
nondestructive  evaluation  techniques, 
and  performance  assessment  with  an 
emphasis  on  data/testing  needed  to 
support  modeling  and  performance 
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assessment.  The  objectives  of  the 
workshop  wiU  be  to  provide  a  forum  to 
discuss  ideas  relative  to  these  important 
aspects  of  disposal  container 
development  and  to  allow  comment  and 
input  all  interested  parties  relative 
to  the  current  status  of  waste  package 
development  as  part  of  the  site 
characterization  process. 

Presenters  for  the  workshop  will  be 
selected  on  the  basis  of  a  Department  of 
Energy  evaluation  of  their  qualifications 
and  technical  analysis  of  dm  proposed 
concept  or  approa^.  Interested 
presenters  must  submit  a  personal 
qualifications  statement  along  with  a 
technical  analysis  of  the  proposed 
concept  they  would  like  to  address  at 
the  workshop.  Concepts  shall  focus  on 
the  aspects  of  disposal  container 
development  previously  specified. 

Those  selected  to  present  their  concepts 
%vill  receive  an  information  package  on 
the  status  of  the  Department  of  Energy 
waste  package  program. 

Those  interested  in  presenting  at  the 
workshop  should  submit  their 
qualifications  and  proposals  for 
consideration  to  the  Department  of 
Energy,  by  July  30, 1993.  Send  these  to 
EHane  J.  Harrison,  U.S.  Department  of 
Energy,  Yucca  Mountain  Site 
Characterizaticn  Project  Office,  M/S 
523,  P.O.  Box  98608,  Las  Vegas,  NV 
89193-8608. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
For  anyone  wishing  to  attend  this 
workshop  a  block  of  rooms  has  been 
reserved  at  the  Howard  Johnson  Plaza 
Suite-HoteL  Please  contact  Linda  Evans 
(702-794-7693)  by  Wednesday.  August 

18. 1993,  for  reservations  (cre^t  ca]^ 
required.  Single  Room  is  $69  including 
tax). 

A  tour  of  Yucca  Moimtain  is  planned 
for  Monday,  September  20. 1993,  for 
which  reservations  are  required.  The 
number  that  can.be>Bccommodated  may 
be  limited.  Those  wanting  to  participate 
in  this  tour  must  contact  Carlin  Hill, 
Science  Applications  International 
Corporation,  (702-794-7375)  by  August 

27. 1993. 

This  invitation  for  participation 
should  not  be  interpreted  as  a  request 
for  proposal  for  future  work  in  this  area 
or  as  a  commitmeik  to  compensate 
participants  in  any  manner. 

Lake  H.  BarrM, 

Acting  Director,  (^ice  of  Qvilian  Radioactive 
Waste  Management 

(FR  Doc.  93-16571  Filed  7-12-93;  8:45  am] 
BlUiNO  C(»E-aM<Mn-M 


Energy  Infortncrtion  Administration 

Proposed  Revision  of  NWPA-830R 
A-G,  ‘*Staiidard  Contract  for  IMsposal 
of  Spent  Nudsar  Fuel  and/or  High- 
Laval  Radioactiva  Waate” 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  the  proposed  revision 
of  NWPA-830R  A-G,  “Standard 
Contract  for  Disposal  of  Spent  Nuclear 
Fuel  and/or  Hi^-Level  Radioactive 
Waste”  and  solicitation  of  comments. 

SUMMARY:  The  Energy  Information 
Administration  (ELA),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511,  44  U.S.C  3501  et  scg  ). 
conducts  a  presurvey  consultation 
program  to  provide  the  general  public 
and  other  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  reporting  forms.  This 
program  helps,  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  EIA  is 
soliciting  comments  concerning  the 
proposed  revision  of  NWPA-830RA-G, 
“Standard  Contract  for  Disposal  of 
Spent  Nuclear  ^el  and/or  High-Level 
Radioactive  W^aste.” 

DATES:  Written  compients  must  be 
submitted  on  or  before  August  12, 1993. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 
ADIXtESSES:  Send  comments  to  Jorge 
Luna-Camara,  Energy  Information 
Administration  Survey  Manager,  EI- 
523,  U.S.  Department  of  Energy, 
Washington.  DC  20585,  (202)  254-5664. 
FOR  FURTHER  INFORMATION  OR  TO  OBTAIN 
COPIES  OF  THE  PROPOSED  FORMS  AND 
INSTRUCTIONS:  Requests  for  additional 
information  or  copies  of  the  form  and 
instructions  should  be  directed  to  Jorge 
Luna-Camara  at  the  address  listed 
above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 
n.  Current  Actions 
ni.  Request  for  Comments 

1.  Background 

In  order  to  fulfill  its  pesponsibilities 
under  the  Federal  Energy 
Administration  Act  ctf  1974  (Pub.  L.  93- 
275)  and  the  Department  of  Energy 


Organization  Act  (Pub.  L.  95-01).  the 
Energy  Information  Administration  is 
oblig^  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  This  program 
will  collect,  evaluate,  assemble,  andyze, 
and  disseminate  data  and  information 
related  to  energy  resource  reserves, 
production,  demand,  technology,  and 
related  economic  and  statistical 
information  relevant  to  the  adequacy  of 
energy  resources  to  meet  the  Nation’s 
economic  and  social  needs  in  the 
and  longer  term  future. 

The  f5vVPA-830R  A-G  data  are 
entered  into  the  Department  of  Energy's 
accoimting  records.  The  data  from 
electric  utilities  concems  pa)anent  of 
their  cxmtribution  to  the  Nuclear  Waste 
Fimd.  and  contains  specific  data  on 
disposal  of  nuclear  waste. 

II.  Curxsilt  Actions 

In  keeping  with  its  mandated 
responsibilities,  EIA  proposes  to  extend 
for  three  years  the  information 
collection  aspects  of  NWPA-830R  A-G, 
“Standard  Contract  for  Disposal  of 
.  Sp>ent  Nuclear  Fuel  and/or  High-Level 
Radioactive  Waste.”  The  proposed 
changes  to  the  NWPA-830G,  Annex  A 
to  Appendix  G,  “Standard  Remittance 
Advice  for  Payment  of  Fees,”  are 
summarized  below: 

(1)  A  line  to  allow  utilities  (When 
applicable)  to  deduct  pump  storage 
losses  has  been  added; 

(2)  A  line  to  allow  the  utilities  to 
report  the  source  of  the  information 
being  reported  (i.e..  Form  EIA  861,  Fonii 
EIA  412,  Form  REA  12.  and  FERC  Form 
1)  has  been  added;  and  the  instructions 
have  been  clarified. 

Changes  to  NWPA-830C.  Appendix  C 
"Delivery  Commitment  Schedule,”  are 
as  follows: 

(1)  Section  1,  Line  1.1 — The  “Name  of 
Purchaser”  was  added,  moving  theJICS 
Identification  Number  to  line  1.2. 

(2)  Section  2: 

(a)  Line  2.2 — “Shipping  Lot  Number" 
was  deleted; 

(b)  Line  2.4 — ’Troposed  Dehvery 
Date"  was  replaced  with  Proposed 
Delivery  Year; 

(c)  Line  2.5 — "DOE  Assigned  Delivery' 
Commitment  Date”  was  deleted; 

(d)  Line  2.7 — “Metric  Tons  Uranium" 
was  deleted  pischarged); 

(3)  Section  4 — “Notification  of  DOE 
Approval”  was  replaced  with 
Notification  of  DOE  Action; 

(4)  Line  4.1 — “Approved  by  DOE" 
was  replaced  with  Approved, 
Disapproved. 

III.  Request  for  CommeDts 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
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the  proposed  extension  and  revisions. 
The  following  general  guidelines  are 
provided  to  assist  in  the  preparation  of 
responses.  Please  Indicate  to  which 
form(s)  your  comments  apply. 

As  a  potential  respondent: 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  require  clarification? 

B.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 

C  Can  data  be  submitted  in 
accordance  with  the  response  time 
specified  in  the  instructions? 

D.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  40 
hours  per  respondent  on  NWPA-830-G 
and  N\VPA-830-A;  and  5  hours  of 
reporting  burden  on  NWPA-839-C. 

How  much  time,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information,  do  you  estimate  it  will 
require  you  to  complete  and  submit  the 
required  form(s)? 

E.  What  is  the  estimated  cost  of 
completing  this  form(s),  including  the 
direct  and  indirect  costs  associated  with 
the  data  collection?  Direct  costs  should 
include  all  costs,  such  as  administrative 
costs,  directly  attributable  to  providing 
this  information. 

F.  How  can  the  form(s)  be  improved? 

G.  Do  you  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do,  specify  the 
agency,  the  data  element(s),  and  the 
means  of  collection. 

As  a  potential  user: 

A.  C{m  you  use  data  at  the  levels  of 
detail  indicated  on  the  form(s)? 

B.  For  what  pxirpose  would  you  use 
the  data?  Be  specific. 

C.  How  could  the  form(s)  be  improved 
to  better  meet  your  specific  needs? 

D.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  What  are  their 
deficiencies  and/or  strengths? 

E.  For  the  most  part,  iniormation  is 
published  by  EIA  in  U.S.  customary 
units,  e.g.,  cubic  feet  of  natural  gas, 
short  tons  of  coal,  and  barrels  of  oil. 
Would  you  prefer  to  see  EIA  publish 
more  information  in  metric  \mits,  e.g., 
cubic  meters,  metric  tons,  and 
kilograms?  If  yes,  please  specify  what 
information  (e.g.,  coal  production, 
natural  gas  consumption,  and  crude  oil 
imports),  the  metric  unit(s)  of 
measurement  preferred,  and  in  which 
EIA  publication(s)  you  would  like  to  see 
such  information. 

EIA  is  also  interested  in  receiving 
comments  from  persons  regarding  ffieir 
views  on  the  ne^  for  the  information 
contained  in  the  NWPA-830R  A-G. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  0MB 
approval  of  the  form;  they  also  will 
b^ome  a  matter  of  public  record. 

Statutory  Authorities:  Section  2(a)  of 
the  Paperwork  Reduction  Act  of  1980 
(Public  Law  96-511),  which  amended 
chapter  35  of  title  44  United  States  Code 
(44  U.S.C.  3506(a)). 

issued  in  Washington,  1X3,  July  8, 1993. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standards. 

(FR  Doc.  93-16573  Filed  7-12-93;  8:45  am) 
BILUNO  cooe  a4S»-01-H 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER93-739-000,  et  sL] 

Entergy  Services,  Inc.,  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Fiiings 

July  6, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Entergy  Services,  Inc. 

(Docket  No.  ER93-739-0001 

Take  notice  that  on  June  29, 1993, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Louisiana  Power 
&  Light  Company  (LP&L),  filed  the 
Transmission  Agreement  between  LP&L 
and  Southwestern  Electric  Power 
Company  (SWEPCO)  (the  “Agreement”). 
Entergy  Services  states  that  the  purpose 
of  the  Agreement  is  to  provide  for  the 
transmission  and  distribution  of  power 
and  energy  purchased  by  SWEPCO  firom 
Cajim  Electric  Power  Cooperative,  Inc. 
to  the  former  delivery  points  of  Bossier 
Rural  Electric  Membership  Corporation 
(BREMCO),  the  assets  of  which  are 
being  acquired  by  SWEPCO.  Entergy 
Services  requests  that  the  Agreement  be 
made  effective  on  July  1, 1993,  the  date 
that  SWEPCO  is  to  acquire  BREMCO’s 
assets. 

Comment  date:  July  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Canal  Electric  Co. 

(Docket  No.  ER93-745-0001 

Take  notice  that  on  June  30, 1993, 
Canal  Electric  Company  (Canal)  filed 
four  documents  under  section  205  of  the 
Federal  Power  Act:  (1)  An  Amendment 
to  the  Capacity  Acquisition  Agreement 
(Agreement)  between  itself  and 
Commonwealth  Electric  Company 
(Commonwealth)  cmd  Cambridge 
Electric  Light  Company  (Cambridge), 
which  amends  the  terms  of  the 
Agreement  (FERC  Rate  Schedule  No.  21) 
with  respect  to  the  procurement  of  bulk 
electric  power.  Under  the  terms  of  the 


proposed  Capacity  Acquisition  and 
Disposition  Agreement  (as  the 
Agreement,  which  Agreement  as 
amended  was  also  filed,  is  to  be 
hereinafter  known).  Canal  may  continue 
to  procure  bulk  electric  power  at  the 
request  of  and  for  resale  to 
Commonwealth  and/or  Cambridge,  but 
may  also  sell  power  owned  or  otherwise 
held  by  Commonwealth  and  Cambridge 
at  the  request  of  Commonwealth  and/or 
Cambridge;  (2)  a  Capacity  Disposition 
Commitment  between  itself  and 
Commonwealth,  which  implements  the 
terms  of  the  Capacity  Acquisition  and 
Disposition  Agreement  with  respect  to 
the  assimment  by  Commonwealth  to 
Canal  of  a  portion  of  Commonwealth's 
entitlement  in  Canal  Unit  No.  2.  Canal 
will  sell  a  portion  of  Commonwealth’s 
entitlement  to  the  output  of  Canal  Unit 
No.  2  to  Green  Mountain  Power 
Corporation  (GMP)  over  the  period 
September  1, 1993  through  ^ptember  1, 
1998.  This  entitlement  is  referred  to 
herein  as  the  “GMP  Quota;”  (3)  a  Power 
Contract  between  itself  and 
Commonwealth,  which  provides  that 
Canal  will  credit  all  revenues  from  the 
sale  of  the  GMP  Quota  to 
Commonwealth;  and  (4)  a  Power  Sale 
Agreement  between  itself  and  GMP  with 
respect  to  the  sale  of  the  GMP  Quota. 

Comment  date:  July  20, 1993,  in 
accordance  wjth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of 
Oklahoma 

(Docket  No.  ER93-746-000] 

Take  notice  that  on  June  30, 1993, 
Public  Service  Company  of  Oklahoma 
(PSO)  tendered  for  filing  a  Transmission 
Service  Agreement  (Agreement),  dated 
April  14, 1993,  between  PSO  and 
Southwestern  Public  Service  Company 
(SPS),  Under  the  Agreement,  PSO  will 
provide  transmission  service  for  power 
and  energy  that  SPS  will  sell  to  The 
Empire  District  Electric  Company  (EDE). 

A  copy  of  the  filing  has  been  sent  to 
SPS,  EDE  and  the  Oklahoma 
Corporation  Commission. 

Comment  date:  July  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  Montana  Power  Co. 

(Docket  No.  ER93-747-0001 

Take  notice  that  on  Jime  30, 1993,  The 
Montana  Power  Comp&ny  (Montana) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  C^  35.13  a  Letter 
Agreement  Between  Bonneville  Power 
Administration  and  The  Montana  Power 
Company.  Montana  requests  that  the 
Commission  accept  the  Agreement  for 
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filing,  to  be  effective  on  September  1. 
1993. 

A  copy  of  the  filing  was  served  upon 
Bonneville  Power  Administration. 

Comment  date:  July  20. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southwestern  Electric  Power 
Company 

(Docket  No.  ER93-748-000] 

Take  notice  that  on  Jime  30, 1993, 
Southwestern  Electric  Power  Company 
(SWEPCO),  by  its  counsel,  submitted  for 
filing  Amendment  No.  2  to  SWEPCO’s 
Electric  System  Interconnection 
Agreement  with  Cajun  Electric  Power 
Croperative,  Inc.  (SWEPCO  FERC  Rate 
Schedule  No.  100).  SWEPCO  submitted 
corrections  to  the  filing  on  June  30. 

1993. 

SWEPCO  requests  an  efiective  date  of 
the  later  of  July  1, 1993,  or  the  date  on 
which  SW0KX)  completes  its 
acquisition  of  the  electric  utility  assets 
of  Bossier  Rural  Electric  Membership 
Cooperative,  Inc.,  a  Cajun  member. 
Accordingly,  SWEPCO  requests  waiver 
of  the  Commission’s  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  Cajun,  the  Louisiana  Public  Service 
Commission,  and  copies  of  the 
transmittal  letter  only  have  been  sent  to 
other  SWEPCO  wholesale  customers  to 
advise  them  of  the  requested  waiver  of 
notice  requirements. 

Comment  date:  July  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  United  Illuminating  Co. 

[Docket  No.  ER93-750-000] 

Take  notice  that  on  July  1, 1993,  'The 
United  Illuminating  Company  (UI)  filed 
a  Modification  of  Wheeling  Service 
Agreement  to  modify  the  V^eeling 
Service  Apeement  dated  as  of  October 
19, 1987,  by  and  between  UI  and 
McCallum  Enterprises  I  Limited 
Partnership.  UI  requests  that  the 
Modification  be  made  efiective  as  of  the 
Closing  of  Title  of  two  parcels  of  land 
in  Derby,  Connecticut. 

Copies  of  the  filing  have  been  sent  to 
the  affected  customer  and  to  the 
Cpimecticut  Department  of  Public 
Utility  Control. 

Comment  date:  July  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southwestern  Public  Service  Co. 
(Docket  No.  ER93-749-000] 

Take  notice  that  Southwestern  Public 
Service  Company  (Southwestern)  on 
June  30, 1993,  tendered  for  filing  two 
proposed  supplements  to  its  rate 


schedule  for  service  to  Cap  Rock 
Electric  Cooperative.  Inc.  (Cap  Rock). 

The  first  proposed  supplement 
provides  for  the  assignment  by  Cap 
Rock  to  Southwestern  of  Cap  Rock’s 
rights  and  obligations  imder  its  lease 
agreement  with  John  Hancock  Mutual 
Life  Insurance  Company.  Southwestern 
has  agreed  to  grant  to  Cap  Rock  the  right 
to  use  the  faduties  and  ^y  a  dedicated 
fadlities  charge  based  on  me  lecise 
payments.  'The  second  supplement 
relates  to  the  lease  by  Cap  Rock  of 
certain  land  properties  to  Southwestern 
and  the  Sub-lease  of  these  properties 
back  to  Cap  Rock.  Both  of  these 
supplements  assist  Cap  Rock  with 
procuring  future  financing  for  the 
construction  of  additional  fadlities  on 
Cap  Rock’s  system. 

Comment  date:  July  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PacifiCorp 

[Docket  No.  ER93-751-0001 

Take  notice  that  PacifiCorp,  on  July  1, 
1993,  tendered  for  filing  in  accordance 
with  18  CFR  part  35  of  the 
Commission’s  Rules  and  Regulations,  a 
Letter  Agreement  dated  May  20. 1993 
among  Western  Area  Power 
Administration  (Western),  the  United 
States  Bureau  of  Reclamation 
(Reclamation)  and  PacifiCorp. 

The  contrad  provides  for  the 
installation  of  fadlities  by  Reclamation. 
Western  and  PadfiCorp  in  connection 
with  the  conversion  of  PadfiCorp ’s  46 
kilovolt  Midway-Hale  transmission  line 
to  138  kilovolts. 

PacifiCorp  requests  an  effective  date 
of  sixty  days  fiem  the  date  of  the 
Commission’s  receipt  of  its  filing. 

Copies  of  this  filing  were  supplied  to 
Western,  Reclamation,  the  Utah  Public 
Service  Commission  and  the  Public 
Utility  Commission  of  Oregon. 

Comment  date:  July  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  ^  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc  93-16566  Filed  7-12-93;  8:45  am] 
BiUJNa  CODE  f717-01-M 


Meeting 

July  7. 1993. 

Take  notice  that  the  Commission  stafi 
will  meet  with  representatives  of  the 
General  Agreement  on  Parallel  Paths 
(GAPP)  on  'Thursday,  July  15, 1993  at  2 
p.m.  in  the  Commission  meeting  room, 
room  9306,  825  N.  Capitol  Street.  NE.. 
Washington.  DC  20426.  GAPP  is  a  study 
group  of  the  Interregional  Transmission 
Coordination  Forum.  The  GAPP 
representatives  will  describe  GAPP’s 
technical  approach  in  addressing  certain 
control  and  equity  problems  in  the  use 
of  the  bulk  transmission  system. 
Interested  parties  may  attend. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-16565  Filed  7-12-93;  8:45  am] 

BM.UNO  CODE  «717-01-M 


[Docket  Nos.  CP93-623-000,  et  al.] 

Northwest  Pipeline  Corp.,  et  al.; 

Natural  Gas  Certificate  Filings 

July  6, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northwest  Pipeline  Corporation 
(Docket  No.  CP93-523-000] 

Take  notice  that  on  June  29, 1993, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  fil^  in  Do^et  No. 
CP93-523-000,  a  request  pursuant  to 
§  157.205  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
add  the  existing  Clay  Basin  delivery 
point  in  Daggett  Coimty,  Utah  and  the 
existing  Plymouth  delivery  point  in 
Benton  County.  Washington  to  its  Rate 
Schedule  ODL-1  Service  Agreement 
with  Washington  Natural  Gas  Company 
(Washington  Natural),  without  any 
reallocation  of  maximum  daily  delivery 
obligations  to  these  delivery  points, 
tmder  Northwest’s  blanket  certificate 
issued  in  Docket  No.  CP82-433-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


37724 


Federal  Register  /  Vol.  58.  No.  132  /  Tuesday,  July  13,  1993  /  Notices 


Northwest  states  that  Washington 
Natural  has  requested  the  addition  of 
the  Clay  Basin  and  Plymouth  delivery 
points  to  its  ODL/TF  service  agreements 
so  it  can  use  those  agreements  to  have 
supplies  delivered  for  storage  for  its 
account.  Northwest  further  states  diat 
the  total  volumes  presently  authorized 
to  be  delivered  to  Washington  Natural 
would  not  change  as  a  result  of  the 
proposed  delivery  point  additions. 

Comment  date:  August  20. 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Texas  Gaa  Transmisaion  Corporation 

(Docket  No.  CP93-522-000] 

Take  notice  that  on  Jime  29, 1903, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro, 
Kentucky  42302,  filed  in  oixlcet  No. 
CP93-522-000  a  request  pursuant  to 
§  157.205  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  fm  authorization  to 
add  a  new  delivery  point  for  Misussippi 
Valley  Gas  Company  (Mississippi)  in 
Tunica  County,  Mississippi,  imdw 
Texas  Gas’s  blanket  certificate  issued  in 
Docket  No.  CP82-407-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Texas  Gas  states  that  the  new  delivery 
point  would  enable  Mississippi  to 
render  natiiral  gas  service  to  a  new 
commercial  development  to  be  located 
on  the  Mississippi  River  near  Tunica. 

Texas  Gas  states  further  that  the 
proposed  maximum  annual  quantity  of 
natural  gas  to  be  delivered  at  the 
proposed  new  delivery  point  would  be 
1,752,000  MMBtu,  with  a  propK>sed 
maximum  daily  quantity  of  4,800 
MMBtu. 

It  is  said  that  the  addition  of  the  new 
delivery  point  would  not  result  in  an 
increase  in  Mississippi’s  current  daily 
contract  demand  nor  detriment  to  Texas 
Gas’s  other  customers. 

Comment  date:  August  20, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Northwest  Pipeline  CoqMiratioB 
[Docket  Na  CP93-527-<X)0l 

Take  notice  that  on  Jxme  30, 1993, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  fil^  in  Dodeet  No. 
CP93-527-000  a  request  pursuant  to 
$§  157.205  and  157.212  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  add  the 
existing  Stanfield,  Oregon 
interconnection  between  Northwest  and 


Pacific  Gas  Transmission  Company 
(PGT)  pipeline  as  a  new  delivery  point 
for  service  under  existing  Rate  Scnedule 
SGS-I  Service  agreements  udth  the 
Water  Power  (Water  Power)  and 
Cascade  Natural  Gaa  Corporation 
(Cascade)  and  reallocate  the  existing 
maximxim  daily  delivery  obligations  for 
such  service  from  off-PGT  delivery 
points  to  the  new  Stanfield  delivery 
point  pursuant  to  section  7  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Conunent  date:  August  20. 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  El  Paso  Natural  Gas  Company 
[Docket  No.  CPg3-528-OOOl 

Take  notice  that  on  June  30, 1993,  El 
Paso  Natural  Gas  Company  (El  Paso), 

P.O.  Box  1492,  El  Paso,  Texas  79978, 
filed  a  request  with  the  Commission  in 
Docket  No.  CP93-5 28-000  purstiant  to 
the  Commission’s  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  construct  and  operate  a  delivery  point 
in  Maricopa  Coimty,  Arizona,  for  fim 
deliveries  of  natural  gas  transported  for 
Southwest  Gas  Corporation  (^uthwest) 
under  El  Paso’s  blanket  certificates 
issued  in  Docket  Nos.  CP82-435-000 
and  CP88— 433-000  pursuant  to  section 
7  of  the  NGA,  all  as  more  fully  set  forth 
in  the  request  which  is  open  to  the 
public  for  inspecticm. 

El  Paso  proposes  to  omstruct  and 
operate  a  delivery  point  to  provide  a 
firm  transportation  service  for 
Southwest’s  residential  and  commercial 
c\i8tomers  in  the  dub  West  area  of 
MaricoM  County,  Arizona.  El  Paso 
would  deliver  a  maximvun  of  4,008  Mcf 
of  natural  gas  per  day  for  Southwest’s 
account  at  the  Club  West  delivery  point. 
El  Paso  states  that  Southwest  w<^d 
reimburse  El  Paso  for  the  estimated 
$82,500  construction  costs  for  the 
proposed  delivery  point  El  Paso  also 
states  that  its  tariff  does  not  prohibit  the 
addition  of  delivery  points. 

Comment  date:  August  20, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission’s  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regiiktions  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allow^  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 


time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuiant  to  section  7  of 
the  Natural  Gas  Act. 

L4iis  D.  Cashdl, 

Secretary. 

[FR  Doc  93-16567  Piled  7-12-93;  8:45  am] 
BKXMO  coos  snr-ei-M 


[Doclwl  No.  TM93-7-48-000] 

ANR  Pipeltn*  Co.;  Tariff  FlUng 

July  7, 1993. 

Take  notice  that  on  July  1, 1993,  ANR 
Pipeline  Company  (A^)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  the 
follo%ving  revised  tariff  sheets,  to  be 
effective  August  1, 1993; 

First  Revised  Volume  No.  1 
Second  Revised  Sheet  No.  5 
First  Revised  Volume  No.  1-A 
First  Revised  Sheet  No.  7 

ANR  states  that  the  ptnrpose  of  the 
instant  filing  is  to  comply  with  the 
annual  redetermination  of  the  levels  of 
ANR’s  ’’Reduction  for  Transportm’s  Use 
(%)”,  as  required  by  ANR’s  currently 
effective  Tariff,  and  article  XI  of  ANR’s 
Interim  Settlement  at  Docket  No.  RP89- 
161,  et  al.  (ANR  Pipeline  Company  60 
FERC  (CCH)  1 61,145  (1992)).  ANR 
further  states  that  the  redetermined  fuel 
use  and  lost-and-imaccounted  for  gas 
percentages  shown  on  ANR’s  fuel 
matrix  are  based  upon  ANR’s  most 
recent  three  (3)  calendar  years 
experience  of  compressor  fuel  usage, 
and  most  recent  four  (4)  calendar  years 
experience  of  lost-and-unaccmmt^  for 
gas. 

ANR  states  that  copies  of  the  filing 
have  been  served  on  all  parties  to  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  sho^d  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  bo 
filed  on  or  before  July  14, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  v^ll  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
UkD.CMheU, 

Secretary. 

[FR  Doc.  93-16500  Filed  7-12-93;  8:45  am] 
BiLLMO  cooe  tnr-oi-M 


[Docket  No.  RP93-149-000] 

ANR  Pipeline  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

July  7. 1993. 

Take  notice  that  ANR  Pipeline 
Company  (ANR),  on  July  1, 1993 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  Nos.  1 
and  1-A  and  Original  Volume  Nos.  2 
and  3  the  tariff  sheets  listed  on 
appendix  A  to  the  filing.  ANR  has 
requested  that  the  Commission  accept 
the  tendered  tariff  sheets  to  become 
effective  August  1, 1993. 

ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  pursuant  to 
§  2.104  of  the  Commission’s  Regulations 
to  implement  partial  recovery  of  $0.5 
million  of  additional  buyout  buydown 
costs,  part  by  a  fixed  monthly  charge 
applicable  to  ANR’s  sales  customers  and 
part  by  a  voliunetric  buyout  buydown 
surcharge  of  $0.0001  per  dth  applicable 
to  all  throughput.  In  particular,  this 
filing  is  being  made  pursuant  to  Article 
n  of  the  Stipulation  emd  Agreement  filed 
by  ANR  on  February  12, 1991  in  Docket 
Nos.  RP91-33-000  and  RP91-35-0000, 
as  approved  by  the  Commission  on 
Mai^  1, 1991.  ANR  states  that  it 
intends  to  commence  billing  of  the 
proposed  fixed  monthly  ch^es  and 
volumetric  surcharge  in  September, 

1993  for  August,  1993  business. 

ANR  states  that  all  of  its  Volume  Nos. 
1.  l-A,  2  and  3  customers  and 
interested  State  Commissions  have  been 
apprised  of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  RegiUations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  14, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
LokD.  Casbell, 

Secretary. 

(FR  Doc  93-16487  Filed  7-12-93;  8:45  ami 
Biumo  CODE  tnr-oi-M 


[Docket  No.  QF93-126-000] 

Birchwood  Power  Partners,  LP., 
Application  for  Commission 
cWtification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

July  7, 1993. 

On  June  29. 1993,  Birchwood  Power 
Partners,  LP.  of  100  Ashford  Center 
North.  Suite  400,  Atlanta.  Georgia  30338 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207(b)  of  the  Commission’s 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility 
which  will  be  located  approximately  ten 
miles  east  of  Fredericksburg,  in  King 
George  County,  Virginia  will  consist  of 
a  pulverized  coal-fired  steam  generator, 
and  an  extraction/condensing  steam- 
turbine  generator.  Steam  from  the 
focility  will  be  used  by  Dominion 
Growers,  Incorporated  for  heating  and 
cooling  a  greeiihouse  complex.  The 
primary  energy  source  will  be 
bitiuninous  coal.  The  maximum  net 
electric  power  production  of  the  facility 
will  be  237  MW.  The  facility  is 
scheduled  for  commercial  operation  on 
November  29, 1996. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Re^atory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 

Protests  will  be  consider^  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  insp>ection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-16484  Filed  7-12-93;  8:45  am] 

BIUMO  CODE  e717-01-M 


[Docket  No.  RP93-1 52-000] 

Carnegie  Natural  Gaa  Co.;  Request  for 
Waiver  of  Annual  PGA  Filing 
Requirements 

July  7, 1993. 

Take  notice  that  on  July  2, 1993, 
Carnegie  Natural  Gas  Company 
(Carnegie)  filed  a  request  for  waiver  of 
the  requirements  under  sections  154.304 
and  154.305  of  the  Commission’s 
regulations,  18  CFR  154.304  and 
154.305  (1992),  and  section  23  of  the 
General  Terms  and  Conditions  of 
Carnegie’s  FERC  Gas  Tariff,  which 
require  Carnegie  to  make  a  1993  annual 
puitdiased  gas  adjustment  (PGA)  filing. 

Carnegie  states  that  weaver  of  the 
Annual  PGA  filing  requirements  is 
justified  imder  the  prevailing  regulatory 
environment  and  the  particular 
circumstances  on  Carnegie’s  system, 
citing  its  impending  restructuring  of 
services  under  Order  No.  636  and  its 
projected  lack  of  firm  sales  rintil  such 
restructuring.  Carnegie  further  states 
that  it  will  provide  workpapers  detailing 
its  Accoimt  No.  191  activity,  from  May 
1, 1992  until  the  effective  date  of  its 
restructuring,  when  it  files  its  limited 
section  4  application  to  direct  bill  its 
Account  No.  191  balance  after  it 
becomes  restructured  and  terminates  its 
PGA. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  July  14, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  CasheU, 

Secretojy. 

[FR  Doc.  93-16485  Filed  7-12-93;  8:45  am] 
BILUNa  COOE  e717-01-M 
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[DodMl  Nos.  RP6fr-207>010  Md  RP89-116- 
003] 

CoKimblo  Qae  Transmission  Corp.; 
Propossd  Ctwngss  In  FERC  Gas  Tariff 

July  7. 1993. 

Take  notice  that  on  June  30, 1993, 
ColumlM  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  TaiiS,  First  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  proposed  effective  date  of 
August  1, 1993: 

Thirty-Second  Revised  Sheet  Na  26.1 
Thirty-Second  Revised  Sheet  Na  26A.1 
Thirtieth  Revised  Sheet  Na  26C 
Twenty-Eighth  Revised  Sheet  No.  2  W 

Columbia  states  that  the  amortization 
period  over  which  it  was  authorized  to 
collect  its  Order  500  volumetric 
surcharge  expires  July  31. 1993. 
Accordingly,  the  instant  filing  removes 
the  current  surcharge  from  Columbia’s 
rates,  effective  August  1, 1993. 

Columbia  states  that  copies  of  the 
filing  were  served  by  the  company  upon 
each  of  its  wholesale  customers, 
interested  state  commissions  and  to 
each  of  the  parties  set  forth  on  the 
Official  Service  List  in  the  consolidated 
proceedings. 

Any  person  desiring  to  protest  said 
filing  soould  file  a  protest  with  the 
Federal  Energy  R^ulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washin^on,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  ^ould  be 
filed  on  or  before  July  14, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  takm,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  thU  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LstoD.CaalwU, 

Saawtary. 

{FR  Doc  93-16488  Piled  7-12-93;  8:45  am) 
amjNa  cooa  sriT-tt-M 


[Dochal  Na  IITW-3-006] 

Columbia  Qaa  Tranamlsalon  Corp.; 
Propoaad  Changaa  in  FERC  Qaa  Tariff 

July  7, 1993. 

Take  notice  that  on  June  29, 1993, 
Columbia  (Os  Transmission  Corporation 
(COliunbia  (Os),  tendered  for  filing  as 
part  of  its  FERC  (Os  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  be  effective  J^  1, 1993: 

Second  Revised  Sheet  No.  54 
Second  Revised  Sheet  Na  74 


Columbia  (Os  states  that  this  filing  is 
being  made  to  amend  applicable  tariff 
sheets  in  its  existing  tariff  in  compliance 
with  18  CFR  250.16(d)(2)  to  reflect  a 
change  in  its  marketing  affiliate  within 
the  meaning  of  18  CFR  250.16(b)(l)(i) 
and  18  CFR  161.2.  Columbia  (Os  states 
that  Columbia  Energy  Services 
Corporation  will  replace  (Ohimbia  (Os 
Development  Corporation  as  its 
marketing  affiliate  within  the  meaning 
of  those  regulations.  Columbia  (Os  is 
requesting  a  waiver  of  the  30-day  notice 
requirement  pursuant  to  18  CFR  154.51. 

Colximbia  (Os  states  that  copies  of  its 
filing  has  been  mailed  to  all 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Re^atory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 

with  Ri^  211  of  the  Commission’s  _ 

Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  OT  before  July  14, 1993.  Protests 
will  be  considered  by  the  (fommission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Casheil, 

Secretary. 

IFR  Doc  93-16489  Filed  7-12-93;  8:45  am] 
SNJJHQ  coos  SHT-OMi 


[Docket  Noa  TQ93-6-21-000  and  TII93-10- 
21-000] 

Columbia  Gas  Tranamiaalon  Corp., 
Propoaad  Changaa  In  FERC  Tariff 

July  7, 1993. 

'Take  notice  that  (^lumbia  Gas 
Transmission  (Corporation  (Columbia) 
on  July  1. 1993,  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
(Cas  Tariff  Firat  Revised  Volume  Na  1, 
to  be  effective  August  1. 1993: 

Thirty-ninth  Revised  Sheet  No.  26 
Thirty-third  Revised  Sheet  Na  28.1 
Thirty-seventh  Revised  Sheet  Na  26A 
Thirty-third  Revised  Sheet  No.  26A.1 
Twenty-eighth  Revised  Sieet  Na  26B 
Twenty-scwenth  Revised  Sheet  Na  26B.1 
Thirty-first  Revised  Sheet  Na  26C 
Twenty-first  Revised  Sheet  Na  26C1 
Twenty-ninth  Revised  Sheet  Na  26D 
Thirty-fifth  Revised  Sheet  No.  163 

Colvunbia  states  the  sales  rates  set 
forth  on  Thirty-third  Revised  Sheet  No. 
26.1  reflect  an  overall  increase  of  3.4d 


per  Dth  in  the  commodity  rate  and  an 
overall  increase  of  $.215  per  Dth  in  the 
total  demand  rate  when  compared  with 
the  total  CDS  rates  filed  in  (Columbia’s 
June  30, 1993  filing  at  Docket  No.  RP88- 
207  et  (Columbia  also  states  that  the 
transportation  rates  set  forth  on  Twenty- 
first  ^vised  Sheet  Na  26(C.l  and 
Twenty-ninth  Revised  Sheet  No.  26D 
reflect  an  increase  of  .158  per  Dth  in  the 
Fuel  Charge  component. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  the  Company’s 
juri^ctional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shc^d  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  14, 1993.  Protests  will  be 
consider^  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beoime  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filing  are  on  file  %vith  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Casheil, 

Secretary. 

(FR  Doc.  93-16495  Filed  7-12-93;  8:45  am] 

BILUNO  coos  STIT-Ot-H 


[Docket  No.  lirT89-4-009] 

Columbia  Gulf  Tranamlsalon  Co.; 
Proposed  Changes  in  FERC  cias  Tariff 

July  7, 1993. 

Take  notice  that  on  June  29, 1993, 
Columbia  Gulf  Transmission  Company 
((kilumbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  (^  Tariff.  First  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets  to  be  effective  July  1, 1993: 

Fourth  Revised  Sheet  No.  84 
Fourth  Revised  Sheet  Na  125 
Third  Revised  Sheet  No.  160 
Fourth  Revised  Sheet  No.  189 

Columbia  (kdf  states  that  this  filing  is 
being  made  to  amend  applicable  tariff 
sheets  in  its  existing  tariff  in  compliance 
with  18  (7R  250.1^d)(2)  to  reflect  a 
change  in  its  marketing  affiliate  within 
the  meaning  of  18  CFR  250.16(b)(l)(i) 
and  18  CFR  161.2.  (Columbia  Gulf  states 
that  Columbia  Energy  Services 
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Corporation  will  replace  Columbia  Gas 
Development  Corporation  as  its 
marketing  affiliate  within  the  meaning 
of  those  regulations.  Columbia  Gulf  is 
requesting  a  waiver  of  the  30-day  notice 
requirement  pursuant  to  18  CFR  154.51. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all 
juri^ctional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Re^atory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 

with  Rule  211  of  the  Commission’s _ 

Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  14, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-16490  Filed  7-12-93;  8:45  am] 

BIUJNQ  COOC  t717-01-M 


[Docket  Nos.  TQ93-8-23-000  and  TM93-9- 
23-000] 

Eastern  Shore  Natural  Gas  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

July  7, 1993. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  on  July  1, 
1993,  tendered  for  fiUng  as  p^  of  its 
FERC  Gas  Tariff,  First  Revi^  Voliune 
No.  1,  certain  revised  tariff  sheets 
included  in  Appendix  A  attached  to  the 
filing.  Such  sheets  are  proposed  to  be 
effective  August  1, 1993. 

ESNG  states  that  the  above  referenced 
tariff  sheets  are  being  filed  pursuant  to 
§  154.308  of  the  Commission’s 
regulations  and  Sections  21, 23  and  24 
of  the  General  Terms  and  Conditions  of 
ESNG’s  FERC  Gas  Tariff  to  reflect 
changes  in  ESNG’s  jurisdictional  rates. 
The  sales  rates  set  forth  thereon  reflect 
a  decrease  of  $0.1184  per  dt  in  the 
Commodity  Charge  and  no  change  in 
the  Demand  Charge,  as  measured 
against  ESNG’s  Compliance  Filing  in 
Etoc.  No.  92-227-000,  as  filed  on  Jime 
25, 1993  and  proposed  to  be  effective  on 
July  1, 1993. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Was^gton, 
DC  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  14, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^me  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secrrtoiy. 

[FR  Doc.  93-16486  Filed  7-12-93;  8:45  am] 
aaAJNO  CODE  SHT-OI-M 


[Docket  No.  TA93-1-15-4)001 

Mid  Louisiana  Gas  Ca;  Complianca 
FUing 

July  7, 1993. 

Take  notice  that  Mid  Louisiana  Gas 
Company  (Mid  Louisiana)  on  July  2. 
1993,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Itovision  Volume 
No.  1,  the  following  tariff  sheet  with  a 
proposed  effective  date  of  September  1, 
1993: 

Ninety-Eighth  Revision  Sheet  No.  3a 

Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  the  Tariff  Sheet  is  to 
project  a  current  cost  of  gas  for  the 
quarterly  period  beginning  September  1, 
1993.  in  compliance  with  the 
Commission’s  Regulations  issued  in 
Order  Nos.  483  and  493-A.  Mid 
Lomsiana  also  states  that  Ninety-Eighth 
Revision  Sheet  No.  3a  is  to  reflect  a 
decrease  of  $0.6699  in  Mid  Louisiana’s 
current  cost  of  gas,  exclusive  of 
surcharge.  Additionally,  Mid  Louisiana 
is  reflecting  a  new  sun^arge  rate  for  the 
annual  period  beginning  September  1, 
1993. 

Mid  Louisiana  states  that  copies  of 
this  filing  have  been  mailed  to  Mid 
Louisiana’s  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti^t,  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  22, 1993.  Protests  will  be 
consider^  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  %vith  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CadwU, 

Secretary. 

[FR  Doc  93-16499  Filed  7-12-93;  8:45  am] 
aaojNQ  COOC  triT-OMS 


[Docket  No.  RP93-15(MXX}] 

Northern  Natural  Gaa  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

July  7, 1993. 

Take  notice  that  Northern  Natural  Gas 
(Company  (Northern),  on  July  1, 1993, 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  Fourth  Revised  Volume  No.  1, 
the  following  tariff  sheet  with  a 
proposed  effective  date  of  August  1, 
1993:  First  Revised  Sheet  No.  261. 

Northern  states  that  the  filing 
establishes  a  mechanism  to  din^  bill  or 
refund,  as  appropriate,  any  balance 
existing  in  Northern’s  deferred  ANGTS 
account  upon  termination  of  Northern’s 
current  ANGTS  Rate  Adjustment 
mechanism.  Therefore,  Northern  has 
filed  First  Revised  Sheet  No.  261  to  a 
establish  direct  bill/refund  provision 
effective  August  1, 1993, 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  Northern’s 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  sections 
385.44  and  385.211  of  the  Commissicm’s 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  14, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  b^me  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-16482  Filed  7-12-93;  8:45  am] 
BIUJNQ  COOC  Cn7-01-M 
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[Doctol  No.  TA93-1-86-003  and  TQ93-8- 
66-000] 

Pacific  Gaa  Tranamlaaion  Co.;  Change 
In  Salat  Rates  Pursuant  to  Purchased 
Gas  Adjustment 

July  7, 1993. 

Take  notice  that  on  July  1, 1993, 
Pacific  Gas  Transmission  Company 
(PGT)  submitted  for  filing  pursuant  to 
part  154  of  the  Federal  Energy 
Regulatory  Commission’s  (Commission) 
regulations  imder  the  Natural  Gas  Act  a 
proposed  change  in  rates  applicable  to 
service  rendered  imder  Rate  Schedule 
PL-1  in  accordance  with  Paragraph  21 
of  its  FERC  Gas  Tarifi,  Second  Revised 
Volume  No.  1. 

PGT  states  that  a  copy  of  this  filing 
has  been  served  on  PGT’s  jurisdictional 
sales  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washin^on, 
DC  20426,  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  July  14, 
1993.  Protests  will  be  consider^  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Casbell, 

Secretary. 

(FR  Doc.  93-16493  Filed  7-12-93;  8:45  am] 
BiLUNa  oooe  tnr-oi-M 


[FERC  No.  J093-07805T] 

Railroad  Commlaaion  of  Taxaa,  Austin 
Chalk  Tight  Formation  Determination; 
Informal  Conference 

July  8, 1993. 

Take  notice  that  an  informal 
conference  will  be  convened  in  the 
above-reference^roceeding  on  July  28, 
1993,  at  10  a.m.  Tne  conference  will  be 
held  in  room  3400-C  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  E)C  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Ardinger  at  (202)  208-0895. 

LoisD.  Cadidl, 

Secretary. 

(FR  Doc  93-16564  Filed  7-12-93;  8:45  am] 
BILUNa  CODE  fnr-Ot-BI 


[Docket  No.  RP93-151-000] 

Tannessaa  Gas  Pipeline  Co.;  Proposed 
Changes  In  FERC  Tariff 

July  7, 1993. 

Take  notice  that  on  July  1, 1993, 
Tennessee  Gas  Pipeline  ^mpany 
(Tennessee)  filed  a  limited  application 
pursuant  to  Section  4  of  the  Natural  Gas 
Act,  15  U.S.C  717c  (1988),  and  the 
Rules  and  Regulations  of  the  Federal 
Energy  Regulatory  Commission 
promulgated  thereunder  to  recover  gas 
supply  realignment  costs  (GSR  Costs) 
incurred  as  a  consequence  of 
Tennessee’s  implementation  of  Order 
No.  636. 

Tennessee  stated  that  the  tariff  sheets 
which  provide  for  the  recovery  of  GSR 
Costs  and  which  describe  the 
mechanism  pursuant  to  which  those 
costs  are  to  be  recovered  were  submitted 
to  the  Commission  in  Tennessee’s 
restructuring  proceeding.  Docket  No. 
RS92-23-005  et.  al.  Tennessee  states 
that  the  sole  purpose  of  the  filing  in  this 
docket  is  to  set  forth  the  GSR  Costs  and 
the  related  rates  that  will  be  charged  by 
Teimessee  pursuant  to  Order  No.  636  for 
the  quarter  commencing  August  1, 1993. 
The  GSR  Costs  sought  to  be  recovered 
include  costs  associated  with  the 
reformation  or  termination  of  certain 
supply  contracts  as  well  as  the  costs 
associated  with  continuing  to  perform 
under  the  Great  Plains  Associates 
contract  and  certain  Canadian  supply 
contracts. 

Tennessee  requested  an  efiective  date 
of  August  1, 1993,  or  alternatively  the 
date  established  by  Commission  order 
for  implementation  of  Tennessee’s 
restructuring. 

Tennessee  stated  that  copies  of  this 
tariff  filing  were  posted  in  conformance 
with  section  154.16  of  the  Commission’s 
Regulations  and  in  conformity  therewith 
were  mailed  to  all  affected  customers  of 
Tennessee  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  823 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  14, 1993.  Protests  will  be 
consider^  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  berame  a  party 
must  file  motion  to  intervene.  Copies  of 
this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secietary. 

IFR  Doc.  93-16483  Filed  7-12-93;  8:45  . 
amlBureau  of  Land  Management 
BRJJNQ  CODE  Cri7-41-M 


[Docket  No.  RP93-147-000] 

.Tennessee  Gas  Pipeline  Co.;  Filing  To 
Implement  Direct  Billing 

July  7. 1993. 

'Take  notice  that  on  July  1, 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  a  limited  rate 
adjustment  to  direct  bill  the  balance  in 
its  Account  191  to  remaining  sales 
customers  over  the  12  months  following 
implementation  of  Tennessee’s 
restructured  tariff  in  Docket  No.  RS92- 
23.  The  amounts  to  be  billed  to  current 
sales  customers  following 
implementation  are  set  forth  in  the 
following  tariff  sheet,  which  will  bo  part 
of  Tennessee’s  Fifth  Revised  Volume 
No.  1: 

Original  Sheet  Nos.  31-34 

Tennessee  states  that  the  tariff  sheets 
which  provide  for  the  mechanism 
pursuant  to  which  those  costs  are  to  be 
recovered  were  submitted  to  the 
Commission  in  Docket  No.  RS92-23- 
005  et  al.  Tennessee  states  that  the 
purpose  of  the  filing  in  this  docket  is  to 
set  forth  the  lump  sum  amounts  and 
related  monthly  payments  that  will  be 
charged  by  Tennessee  pursuant  to 
Article  XIX  for  the  annual  period 
commencing  August  1. 1993.  Tennessee 
states  that  pursuant  to  this  provision  the 
amounts  to  be  billed  will  be  adjusted 
after  the  six  month  period  following 
implementation. 

Tennessee  requests  an  effective  date 
of  August  1, 1993,  or  alternatively  the 
date  established  by  Commission  order 
for  implementation  of  Tennessee’s 
restructuring. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  14, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protest£mts  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 
inspection. 

Lots  D.  Cashell, 

Secretary. 

(FR  Doc.  93-16502  FUed  7-12-93;  8:45  am] 
MUMO  CODE  triT-OI-M 


[Docket  No.  RP93-148-000] 

Tennessee  Gas  Pipeline  Co.;  Tariff 
Adfustment  Filing 

July  7. 1993. 

Take  notice  that  on  July  1, 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  a  limited  application 
to  track  transportation  costs  paid  to 
other  pipelines  (Accoimt  No.  858  Costs) 
following  implementation  of 
Tennessee’s  restructured  tariff  in  Docket 
No.  RS92-23.  The  adjustment,  which  is 
requested  to  become  effective  on  August 

1, 1993,  is  reflected  in  Original  Sheet 
No.  30,  which  is  filed  to  be  part  of 
Teimessee’s  restructured  ta^.  Fifth 
Revised  Volume  No.  1,  upon  its 
implementation  in  Docket  No.  RS92-23. 

Teimessee  states  that  the  tariff  sheets 
which  provide  for  the  mechanism 
pursuant  to  which  those  costs  are  to  be 
recovered  were  submitted  to  the 
Commission  in  Docket  No.  RS92-23. 
Tennessee  states  that  the  purpose  of  the 
filing  in  this  docket  is  to  set  forth  the 
858  Costs  and  the  related  rates  that  will 
be  charged  by  Tennessee  pursuant  to 
these  provisions  (Article  XXIV  of  Fifth 
Revis^  Volume  No.  1)  for  the  annual 
period  commencing  August  1, 1993. 

Tennessee  has  requested  an  effective 
date  of  August  1, 1993,  or  alternatively 
the  date  established  by  Commission 
order  for  implementation  of  Tennessee’s 
restructuring. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator  Commission,  825 
North  Capitol  Street,  NE.,  Wadiington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  14, 1993.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-16492  Filed  7-12-93;  8:45  amj 
BNiJNQ  CODE  t717-01-U 


[Docket  No.  TMS3-6-17-000) 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  7, 1993. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  July  1, 1993  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 

Sixth  Revised  Volmne  No.  1  and 
Original  Voliune  No.  2,  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing.  The  propos^  effective  date  of 
these  revised  tariff  sheets  is  August  1, 
1993. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  filed  pursuant  to  section 
15.1,  Electric  Power  Cost  (EPC) 
Adjustment,  of  the  General  Terms  and 
Conditions  of  Texas  Eastern’s  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1. 
Texas  Eastern  states  that  Section  15.1 
provides  that  Texas  Eastern  shall  file  to 
be  effective  each  August  1  revised  rates 
for  each  applicable  zone  and  rate 
schedule  based  upon  the  projected 
aimual  electric  power  costs  required  for 
the  operation  of  transmission 
compressor  stations  with  electric  motor 
prime  movers.  Texas  Eastern  states  that 
these  revised  tariff  sheets  are  being  filed 
to  reflect  changes  in  its  projected 
expenditures  for  electric  power  for  the 
twelve  month  period  beginning  August 

1. 1993. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and  ciurent 
Rate  Schedule  FT-1  and  IT-l  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  (Dommission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 

14. 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  a 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashall, 

Secretary. 

(FR  Doc  93-16496  Filed  7-12-93;  8:45  am) 
BaiMO  CODE  SMT-Ot-M 


[Docket  No.  TQ93-6-18-OOOI 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

July  7, 1993. 

Take  notice  that  Texas  Gas 
Transmission  Cmporation  (Texas  Gas), 
on  July  1, 1993,  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Origii^ 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  a  proposed  effective 
date  of  August  1, 1993: 

Fourth  Revised  Seventy-third  Revised  Sheet 
No.  10 

Fourth  Revised  Seventy-second  Revised 
Sheet  No.  lOA 

Fourth  Revised  Fifty-fourth  Revised  Sheet 
No.  11 

Fourth  Revised  Forty-fourth  Revised  Sheet 
No.  IIA 

Fourth  Revised  Forty-third  Revised  Sheet  Na 
IIB 

Texas  Gas  states  that  these  tariff 
sheets  reflect  changes  in  purchased  gas 
costs  pursuant  to  a  (Quarterly  PGA  Rate 
Adjustment  and  are  proposed  to  be 
effective  August  1, 1993.  Texas  Gas 
further  states  that  the  proposed  tariff 
sheets  reflect  a  commodity  rate  decrease 
of  ($.8611)  per  MMBtu  from  the  rates  set 
forth  in  the  Out-of-Cycle  PGA  filed 
AprU  29, 1993  (Docket  No.  TQ93-5-18). 
Texas  Gas  also  states  that  no  changes  in 
the  demand  or  SGN  standby  rates  are 
proposed  in  the  instant  filing. 

Texas  Gas  states  that  copies  of  the 
filing  were  served  upon  Texas  Gas’ 
iuri^ictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  (Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  protests  or  motions  should  be 
filed  on  or  before  July  14, 1993.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  mshing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  93-16497  Filed  7-12-93;  8:45  am) 
aaAJNQ  CODE  tnr-M-ii 
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Texas  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  7. 1993. 

Take  notice  that  on  July  1, 1993, 

Texas  Gas  Transmission  Corporation 
[Texas  Gas)  tendered  fat  as  part 
of  its  FERC  Gas  Tariff,  the  revised  tariff 
sheets  contained  in  Appendix  A  to  the 
filing. 

Texas  Gas  states  that  the  proposed 
tariff  sheets  reflect  changes  to  its  Base 
Tariff  Rates  pursuant  to  the 
Transpmtation  Cost  Adjustment 
provisions  contained  in  section  32  of  its 
FERC  Gas  Tariff  Original  Voliime  No.  1 
and  section  27  of  its  FERC  Gas  Tariff 
First  Revised  Volume  No.  2-A,  and  are 
proposed  to  be  effective  August  1, 1993. 

Texas  Gas  states  that  copies  of  die 
filing  have  been  served  upon  Texas  Gas* 
juri^ctional  sales  customers,  all 
parties  on  the  Commission's  official 
restricted  service  list  in  the  consolidated 
proceedings,  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commissicm’s  Rules  and  Regulations. 

All  such  protests  or  motions  should  be 
filed  on  or  before  July  14, 1993.  Protests 
%vill  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

SecnUuy. 

fflt  Doc.  93-16491  FUed  7-12-93;  6:45  am] 
MUJNO  CODE  snr-oi-M 


Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  to  FERC  Gas  Tariff 

[Docket  No.  TM93-1 7-29-000] 

July  7, 1993. 

Take  notice  that  on  June  30, 1993, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  Sixth  Revised 
Sixth  Revised  Sheet  No.  20,  with  a 
proposed  effective  date  of  June  1, 1993. 

'TCPL  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  service  purchased 


from  Texas  Eastern  Transmission 
Corporation  under  its  Rate  Schedule  X- 
28  me  costs  of  which  are  included  in 
the  rates  and  charges  payable  under 
TGPL’s  Rate  Schedule  S^2.  TGPL  states 
that  the  tracking  filing  is  being  made 
pursuant  to  section  26  of  the  General 
Terms  and  Conditions  of  Volume  No.  1 
of  TGPL’s  FERC  Gas  Tariff. 

TGPL  states  that  in  Appendix  A  of  the 
filing  is  the  explanation  of  the  rate 
changes  and  details  regarding  the 
computation  of  the  revised  S^2  rates. 

TGPL  states  that  copies  of  TGPL’s 
filing  are  being  mailed  to  each  of  its  S- 
2  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (Sections 
385.214,  385.211).  All  such  petitions  or 
protests  should  be  filed  on  or  before  July 
14, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  ^mmission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-16494  Filed  7-12-93;  8:45  am] 
BiLUNQ  CODE  Sn7-01-M 


[Docket  No.  TQ93-&-43-0001 

Williams  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

July  7, 1993. 

Take  notice  that  Williams  Natural  Gas 
Company  (WNG)  on  July  1, 1993, 
tendered  for  filing  as  part  of  its  F^C 
Gas  Tariff,  First  Revis^  Volume  No.  1, 
the  following  tariff  sheets  to  with 
proposed  effective  date  of  August  1, 
1993: 

Third  ReiHsed  Fifteenth  Revised  Sheet  No.  6 
Third  Revised  Sixteenth  Revised  Sheet  No. 
6A 

Third  Revised  Seventeenth  Revised  Sheet 
No.  9 

WNG  states  that  pursuant  to  the 
Purchased  Gas  Adjustment  in  Article  18 
of  its  FERC  Gas  Tariff,  it  proposes  to 
decrease  its  rates  effective  August  1, 
1993  to  reflect  a  decrease  of  $.1051  in 
the  Cumulative  Adjustment. 

WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 


customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  July  14, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secrefoiy. 

(FR  Doc.  93-16496  Filed  7-12-93;  8:45  am] 
BILUNO  CODE  STir-OI-M 


[FERC  No.  JD92-06705T1 

Wyoming  Oil  and  Gas  Conservation 
Commission,  Dakota  Tight  Formation 
Determination;  informal  Conference 

July  6. 1993. 

Take  notice  that  an  informal 
conference  will  be  convened  in  the 
above-referenced  proceeding  on  July  16, 
1993,  at  9  a.m.  The  conference  will  be 
held  in  room  3400-C  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426. 

For  fiulher  information,  contact  Janet 
Ardinger  at  (202)  208-0895. 

Lois  D.  Cashell,  * 

Secretary. 

[FR  Doc.  93-16563  Filed  7-12-93;  8:45  am] 
BILUNO  CODE  e7t7-01-M 


Western  Area  Power  Administration 

Announcement  of  Public  Scoping 
Meetings  for  the  Proposed  SOO-kV 
Navajo  Transmission  Line  Project— 
Arizona,  New  Mexico,  and  Nevada 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Announcement  of  public 
meetings. 

summary:  Western  Area  Power 
Administration  (Western)  published  a 
notice  of  intent  (NOI)  to  prepare  an 
environmental  impact  statement  (EIS)  in 
the  Federal  Register  (FR)  on  May  26, 
1993,  58  FR  30162.  That  NOI  also 
announced  a  series  of  public  scoping 
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meetings  regarding  a  proposal  to 
construct  a  SOO-kV  alternating  current 
transmission  line  known  as  the  Navajo 
Transmission  Project  (NTP). 
Subsequently,  Western  published  the 
postponement  of  the  public  scoping 
meetings  in  the  FR  on  June  11. 1993,  58 
FR  32666.  This  notice  is  intended  to 
establish  the  rescheduled  public  EIS 
scoping  meetings  for  the  NTP.  Western 
intends  for  the  scoping  period  for  the 
NTP  EIS  to  remain  open  2  weeks 
following  the  last  scoping  meeting  listed 
below. 

DATES:  Western's  public  information 
and  scoping  meetings  will  include: 
notification  of  the  proposed  action  to 
the  public  and  Federal,  State,  tribal,  and 
local  agencies;  identification  by  the 
public  of  issues  to  be  consider^  in  the 
EIS;  and  the  solicitation  of  assistance 
from  the  public  to  identify  reasonable 
alternative  transmission  line  routes  and 
substation  sites.  In  addition,  the  public 
will  have  an  opportunity  to  ask 
questions  regarding  the  proposed 
project.  Western  and  Dine*  Power 
AuUiority,  the  Navajo  Nation  tribal 
enterprise  with  responsibility  for  this 
project,  will  conduct  11  public  scoping 
meetings  throughout  the  study  area. 
Maps  and  other  information  on 
preliminary  alternatives  conceived  for 
this  project  will  be  available  at  these 
meetings.  All  of  the  public  meetings 
will  be  informal  and  will  begin  at  7  p.m. 
The  locations  and  dates  for  these 
meetings  are: 


Location 

Date 

Boulder  City,  Nevada,  Super  8 
Motel,  704  Nevada  Highway. 

August  2. 

Kingman,  Arizona,  Holiday  Inn, 
Cactus  Room,  3100  East 
Andy  Devine. 

August  3. 

Flagstaff,  Arizona,  Courx:il 
Chambers,  City  Hall,  211 
West  Aspen. 

August  4. 

Dilkon,  Arizona,  Dilkon  Chapter 
House. 

August  5. 

Page,  Arizona,  Hoiiday  Inn,  287 
North  Lake  Powell  Blvd. 

August  9. 

Tuba  City,  Arizona,  Tuba  City 
Chapter  House. 

August  10. 

Kykotsmovi,  Arizona,  HopI  Civic 
Center. 

August  12. 

Shiprock,  New  Mexico,  Shiprock 
Chapter  House. 

August  16. 

Kayenta,  Arizona,  Kayenta 
Chapter  House. 

August  17. 

Farmir^on,  New  Mexico,  Civic 
Center,  200  West  Arriiigton. 

August  18. 

Window  Rock,  Arizona,  Civic 
Center. 

August  19 

Press  releeises  annoimcing  the  meeting 
times  and  dates  will  be  sent  to 
newspapers  in  the  areas  where  the 
meetings  will  be  held.  Letters  providing 
notification  of  the  meetings  will  be  sent 


to  all  those  on  the  mailing  list  detailed 
below.  Written  comments  on  the  scope 
of  the  EIS  for  the  proposed  NTP  should 
be  received  by  Western  no  later  than 
September  3, 1993.  Comments  on  the 
project  will  ^  accepted  throughout  the 
National  Environmental  Policy  Act 
(NEPA)  process. 

FOR  FURTHER  INFORMATION  CONTACT*. 
Western  will  maintain  a  mailing  list  of 
interested  parties  and  persons  who  wish 
to  be  kept  informed  of  the  progress  of 
the  EIS.  If  you  are  interests  in 
receiving  ^ture  information  or  wish  to 
submit  written  comments,  please  call  or 
write:  Michael  G.  Skougara, 
Environmental  Specialist,  Western  Area 
Power  Administration,  P.O.  Box  11606, 
Salt  Lake  City,  UT  84147-0606,  (801) 
524-5493. 

For  general  information  on  ElOE’s 
NEPA  review  procedures  or  status  of  a 
NEPA  review,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Oversight,  EH-25,  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW..  Washington,  D.C  20585,  (202) 
586-4600  or  (800)  472-2756. 

Issued  at  Golden,  Colorado,  July  2, 1993. 
William  H.  Qagett 
Administrator,  Western  Area  Power 
Administration. 

[FR  Doc  93-16569  Filed  7-12-93;  8:45  am] 
BauNO  cooe  asso-oi-p 


Parker-Davis  Project  Proposed  Rrm 
Power  Rate  and  Rrm  and  Nonflrm 
Transmission  Service  Rates 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  reopening  of  comment 
period  on  the  propos^  Paraer-Davis 
Project  (P-DP)  firm  power  rate  and  firm 
and  nonfirm  transmission  rate 
adjustments. 

SUMMARY:  Western  Area  Power 
Administration  (Western)  is  announcing 
a  second  consultation  and  comment 
period  on  the  P-DP  rate  adjustments  for 
firm  power  and  firm  and  nonfirm 
transmission  service.  This  rate  action 
was  originally  announced  in  the  Federal 
Register  on  May  8, 1992,  at  57  FR 
19904. 

The  comment  and  consultation  period 
of  the  ratemaking  process  ended 
September  28, 1992.  Since  the  comment 
and  consultation  period  ended,  the 
Power  Repayment  Study  (PRS)  has  been 
revised.  The  revised  PRS  has  been 
updated  with  mote  current  data  from 
Western’s  and  the  Bureau  of 
Reclamation’s  (Reclamation)  fiscal  year 
(FY)  1992  Financial  Statements  and  the 
Engineering  Ten  Year  Construction  and 
Replacement  Plan  (Ten  Year  Plan)  dated 


July  1992.  Further,  Western  is 
experiencing  abnormal  deficiencies  in 
P-ijP  generation  for  FY  1993.  The 
flooding  conditions  along  the  Colorado 
River  in  southwestern  Arizona  are 
creating  these  abnormal  generation 
deficiencies.  These  conditions  have 
resulted  in  a  significantly  greater 
purchased  power  expense  for  P-DP  than 
was  originedly  projected.  Western 
incorporated  these  increased  purchased 
power  costs  into  the  revised  PRS  to 
ensure  that  the  rates  generate  adequate 
revenues  to  meet  the  P-DP’s  current  and 
futiue  year  expenses. 

Becaiise  of  tne  increase  in  purchased 
power  expense.  Western  is  reopening 
the  comment  period  on  the  Proposed 
Rates  for  firm  power  and  firm  and 
nonfirm  transmission  service.  This 
action  is  taken  to  give  the  P-DP 
customers  and  interested  parties  an 
opportunity  to  comment  on  the  revised 
PRS. 

The  Proposed  Rates  for  firm  power 
and  firm  and  nonfirm  transmission 
service  were  initially  proposed  as  a 
single-step  rate  process.  However,  in 
response  to  customer  comments. 
Western  is  proposing  a  two-step  rate 
process.  Step  one  of  the  Proposed  Rates 
for  firm  power  and  firm  and  nonfirm 
transmission  service  will  become 
efiective  October  1, 1993.  Step  two  of 
the  Proposed  Rates  for  firm  power  and 
firm  and  nonfirm  transmission  service 
will  become  effective  October  1, 1995. 

Step  one  of  the  Proposed  Rates  for 
firm  power  consists  of  an  energy  rate  of 
5.80  mills/kilowatthour  (mills/lLWh) 
and  a  capacity  rate  of  $2.54/ 
kilowattmonth  (kW/month)  for  a 
composite  rate  of  11.61  mills/kWh.  Step 
one  of  the  Proposed  Rates  for 
transmission  service  consists  of  a  firm 
transmission  service  rate  of  $11.17/kW/ 
year  ($0.93/kW/month),  a  nonfirm 
transmission  service  rate  of  2.12  mills/ 
kWh,  and  a  transmission  service  rate  for 
Salt  Lake  City  Area  Integrated  Projects 
(SLCA/IP)  of  $5.58/kW/season  ($0.93/ 
kW/month). 

Step  two  of  the  Proposed  Rates  for 
firm  power  consists  of  an  energy  rate  of 
5.98  mills/kWh  and  a  capacity  rate  of 
$2.62/kW/month  for  a  composite  rate  of 
11.96  mills/kWh.  Step  two  of  the 
Proposed  Rates  for  transmission  service 
consists  of  a  firm  transmission  service 
rate  of  $14.23/kW/year  ($1.19/kW/ 
month),  a  nonfirm  transmission  service 
rate  of  2.71  mills/kWh,  and  a 
transmission  service  rate  for  SLCA/IP  of 
$7.12/kW/season  ($1.19/kW/month). 

The  existing  P-DP  rates  for  firm 
power  consist  of  an  energy  rate  of  4.52 
mills/kWh  and  capacity  rate  of  $1.98/ 
kW/month  for  a  composite  rate  of  9.03 
mills/kWh.  The  existing  rates  for 
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transmission  service  consist  of  a  firm 
transmisnon  service  rate  of  $8.20AiW/ 
year  ($0.68/kW/moath),  a  nonfirm 
transmission  service  rate  of  1.50  mills/ 
kWh,  and  the  transmission  service  for 


SLCA/IP  rate  of  $4.10/kW/seas(m 
($0.68/kW/month). 

The  following  table  compares  the  P* 
DP  Existing  Rates  with  the  Proposed. 
Rates: 


Comparison  of  Existing  and  Step  One  Proposed  Rates 


' 

Existing 
rates  as  of 
FY  1990 

Proposed 
rates  ef¬ 
fective 
10/1/ 
1993’ 

Percent 

change 

(%) 

Fkm  Powvar  Ratp  . . . 

PD-F3 . 

PD-F4 . 

9.03 . . 

11.61  . . 

29 

(mlH%Wh)  '  .  .  ,  .  -  - . 

4.52 _ 

5S0 _ 

28 

(SAcWMinnih)  . . . . . . .  ,  . 

$1.98 _ 

$2.54 _ 

28 

Ftern  Traramissibn  Service  Rate  Schedule .  ■  - , . . . . . 

PD-rr3  .. 

PD-FT4  . 

Finn  SarvinA  .  ~ . . . . 

$8.20 _ 

$11.17 _ 

36 

Mnnfinn  Trenfiniiififjlnn  Rata  SrhariiilA  -  - - - - - - - 

PD-NFT3 

PD-NFT4 

1.50  . . 

2.12 . 

41 

Transmittttinn  RarvirA  W  SLCA/IP  Rata  SchedulA  . - . . . . . . . 

PD-FCT3 

PD-NFT4 

Transmission  Service  for  SLCA/IP  (S/kW/season) . . . . . . .  . 

$4.10  ...... 

$5.58 . 

36 

— _ — _ — - , - 

^  Step  one  of  the  Proposed  Rates  MN  be  effective  from  October  1, 1993,  tivough  September  30, 1995. 


Comparison  of  Existing  and  Step  Two  Proposed  Rates 


Existing 
rates  as  of 
FY  1990 

Proposed 
rates  ef¬ 
fective  10/ 
1/1995 

Percent 

change 

(%) 

Firm  Poty  Rato  S<i»AdiilA . . . . 

PO-F3 _ 

PD-F4 

Compoaite  (mUs/kWh) . . . . . . . . 

9.03 

11.96  . 

32 

Ener^  (mHto/kWh) . . . . . . 

4.52 _ 

5.98 . . 

32 

Capiw^  (S/kW/monlh)  . . . . . . . 

$1.98 

$2.62 

32 

Finn  Transmiasinn  Service  Rata  Scheduto  . . - . . . 

PD-FT3  .. 

PD-FT4  . 

Firm  Transmission  Service  (S/wwAyaar)  . . . . 

$R  20  . 

$14.23 

74 

Nonfirm  Transmission  Sarvica  Rate  Schedida . .  . . .  .  . . . . 

PD-NFT3 

PD-NFT4 

Nortfinn  Tmnsmisslnn  Service  (mills/WlA/h)  ,,  ,,, .  . 

1  50 . 

2  71  . 

81 

Tfenemiasinn  Jtarvire  For  StCVIP  Rflto  Schedi,ile  , 

PD-FCT3 

PO-44FT4 

Trarwmission  Service  for  SLCA/IP  ($4(W/season) . 

$4.10 . 

$7.12 . 

74 

'  Step  two  of  the  Proposed  R^es  wil  be  effective  from  October  1, 1995,  through  September  30,  1998. 


PROCEDURES:  An  addendum  to  the 
brochure  dated  May  1992  has  been 
distributed  to  the  P-DP  customers  and 
other  interested  parties  prior  to 
publication  of  this  notice.  This 
addendum  addresses  the  changes  made 
to  the  revised  PRS  that  was  rised  in  the 
development  of  the  new  Proposed  Rates, 
as  compared  to  the  rates  presented  in 
the  brodiure  dated  May  1992.  The 
revised  PRS  contains  data  from 
Western’s  and  Reclamation’s  FY 1992 
Financial  Statements.  FY  1993 
Congressional  Budget  data,  and  the  Ten 
Year  Plan  dated  July  1992.  Additirmally, 
the  revised  PRS  contains  actual  and 
projected  FY  1993  purchased  power 
expense,  as  compared  to  the  original 
PRS  which  contained  projections  from 
the  FY  1993  Congressional  Budget. 
Customers  and  interested  parties  are 
invited  to  comment  on  the  additional 
purchased  power  expense,  and  how  it  is 
incorporate  into  the  revised  PRS. 
Comments  already  submitted  will  be 


given  full  consideration  in  this  second 
comment  period  and  do  not  need  to  be 
resubmitted. 

Following  the  close  of  the 
consultation  and  comment  period. 
Western  will  consider  any  changes  as  a 
result  of  public  comments.  Western  will 
recommend  the  results  of  the  revised 
PRS  as  the  final  Proposed  Rates  to  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  to  be  placed  into 
efiect  on  an  interim  basis  prior  to 
submission  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  for 
approval  on  a  final  basis. 

DATES:  The  consultation  and  comment 
period  began  on  June  29. 1993,  with  the 
distribution  of  the  Addendum  to  the  P- 
DP  customers  and  will  end  on  August 
2, 1993.  Western  will  explain  changes, 
including  the  cost  incurred  from 
purchas^  power  and  how  it  efiects  the 
Proposed  Rates  for  firm  power  and  firm 
and  nonfirm  transmission  service,  at  a 
public  information  forum.  The  public 


information  forum  will  be  held  at  the 
Phoenix  Area  Office,  615  South  43rd 
Avenue,  Phoenix.  Arizona,  beginning  at 
9'a.m.  on  July  14, 1993. 

Western  will  receive  oral  and  written 
comments  at  a  public  comment  forum  at 
the  Phoenix  Area  Office  beginning  at  1 
p.m.  on  July  14, 1993.  Both  forums  will 
be  transcribed  by  a  court  reporter.  All 
questions  raised  at  the  public  comment 
forum  will  be  answered  at  least  15  days 
before  the  end  of  the  consultation  and 
comment  period.  Written  comments 
should  be  received  by  the  end  of  the 
consultation  and  comment  period  to  be 
assured  consideration  and  should  be 
sent  to  the  address  below. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Mr.  Thomas  A.  Hine,  Area 
Manager,  Western  Area  Power 
Administration,  Phoenix  Area  Office,  , 
P.O.  Box  6457,  Phoenix,  AZ  85005- 
6457. 
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FOR  FURTHER  INFORMATION  CONTACT.  Ms. 
Marilyn  Eiler,  Assistant  Area  Manager 
for  Power  Marketing,  Western  Area 
Power  Administration,  Phoenix  Area 
Office.  P.O.  Box  6457,  Phoenix,  AZ 
85005-6457,  (602)  352-2650. 

SUPPLEMENTARY  INFORMATION:  Power  and 
transmission  rates  for  the  P-DP  are 
established  pursuant  to  the  Department 
of  Energy  O^anization  Act  (42  U.S.C 
7101  et  seq.y,  and  the  Reclamation  Act 
of  1902  (43  U.S.C.  372)  et  seq.,  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  1939  (43  U.S.C.  485h(c)). 

By  Amendment  No.  2  to  Delegation 
Order  No.  0204-108,  published  August 
23, 1991  (56  FR  41835),  the  Secretary  of 
the  Department  of  Energy  delegated:  (1) 
The  authority  on  a  nonexclusive  basis  to 
develop  long-term  power  and 
transmission  rates  to  the  Administrator 
of  Western,  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy  for  the  Department  of 
Energy  (this  has  been  reauthorized  to 
the  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy),  and 
(3)  the  authority  to  confirm,  approve, 
and  place  into  effect  on  a  final  basis,  to 
remand,  or  to  disapprove  such  rates  to 
FERC. 

The  procedures  for  public 
participation  in  the  rate  adjvistments  for 
firm  power  and  firm  and  nonfirm 
transmission  service  marketed  by 
Western,  which  are  foimd  at  10  CFR 
part  903,  were  published  in  the  Federal 
Register  at  50  ^  37835  on  September 
18. 1985. 

AVAILABILITY  OF  INFORMATION:  All 
brochures,  studies,  comments,  letters, 
memorandums,  and  other  documents 
made  or  kept  by  Western  for  the 
purpose  of  developing  the  Proposed 
Rates  for  firm  power  and  firm  and 
nonfirm  transmission  service  are  and 
will  be  made  available  for  inspection 
and  copying  at  the  Phoenix  Area  Office, 
615  South  43rd  Avenue,  Phoenix, 
Arizona,  85005. 

Issued  in  Golden,  Colorado,  July  1, 1993. 
William  H.  CUgett, 

Administrator,  Western  Area  Power 
Administration. 

[FR  Doc  93-16568  Filed  7-12-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4678-0] 

Agency  Information  Colleetion 
Activltlea  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  aimounces  that 
the  Information  Collection  Requests 
(ICR)  abstracted  below  have  brnn 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
comment.  The  IQ^  describe  the  nahire 
of  the  information  collection  and  its 
expected  cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  August  12, 1993. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  ICR  contact:  Sandy  Farmer  at  EPA. 
(202)  260-2740. 

SUPPLEMENTARY  ^FORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Part  B  Permit  Application, 
Permit  Modifications,  and  Special 
Permits  ffCR  No.  1573.03;  0MB  No. 
2050-0009).  This  is  a  renewal  of  a 
currently  approved  ICR. 

Abstract:  This  ICR  is  a  comprehensive 
presentation  of  the  information 
collection  activities  for  owners  and 
operators  of  hazardous  waste  treatment, 
storage,  and  disposal  facilities  (TSDFs) 
submitting  applications  for  a  Part  B 
permit  or  permit  modification,  as 
provided  in  40  CFR  parts  264  and  270, 
and  details  the  requirements  for: 
demonstrations  and  exemptions  from 
permit  requirements,  the  Part  B  permit 
application,  and  permit  modifications 
and  special  permits. 

Applicants  must  respond  to  a  variety 
of  general  reporting  and  recordkeeping 
requirements,  including  record 
retention,  notice  of  changes,  notice  of 
health  threat,  etc.  EPA  will  use  this 
information  to:  (1)  Issue  permits,  (2) 
substantiate  information  that  has  bmn 
submitted  in  the  permit,  (3)  assure  that 
facilities  are  in  compliance  with  the 
conditions  of  their  permits,  and  (4) 
identify  instances  where  permits  need 
to  be  revised  to  accommodate  new 
situations. 

Burden  Statement:  The  public 
reporting  and  recordkeeping  burden  for 
this  collection  is  estimated  to  average 
183  hours  per  response  and  includes  all 
aspects  of  the  information  collection, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 


sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Respondents:  Owners  and  operators 
of  hazardous  waste  TSDFs. 

Estimated  Number  of  Respondents: 

982. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  179,861  hours. 

Frequency  of  Collection:  On  occasion. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  hiirden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y).  401 M  Street, 

SW.,  Washington,  DC  20460. 
and 

Jonathan  Gledhill,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 

725  17th  Street,  NW.,  Washington,  DC  ' 
20503. 

Title:  Hazardous  Waste  Specific  Unit 
Requirements  and  Special  Waste 
Pro(»sses  and  Types  (ICR  No.  1572.02; 
OMB  No.  2050-0050).  This  is  a  renewal 
of  a  currently  approved  ICR. 

Abstract:  This  ICR  is  a  comprehensive 
presentation  of  the  information 
collection  activities  related  to  specific 
unit  requirements  and  special  waste 
processes  and  types,  as  provided  in  40 
CFR  parts  264, 265,  and  266,  for 
owners/operators  of  facilities  that  treat, 
store,  or  dispose  of  hazardous  wastes  in 
tank  systems,  surface  impoundments, 
waste  piles,  land  treatment,  landfills, 
incinerators,  thermal  treatment  units, 
chemical,  physical  and  biological 
treatment  imits,  unit  process  vents, 
miscellaneous  units,  and  specific 
hazardous  waste  recovery/recycling 
facilities. 

Owners  and  operators  of  hazardoiis 
waste  treatment,  storage,  and  disposal 
facilities  (TSDFs)  must  collect,  record, 
and  in  some  cases  report  to  EPA. 
Activities  include:  demonstrations  for 
exemptions  and  variances,  system 
assessments  and  certifications,  leak  tests 
and  inspections,  repair  certifications, 
design  and  operating  requirements, 
waste  management  plans,  certifications 
of  closiire,  monitoring  and  inspection 
data,  and  reporting  releases  and 
information  pertinent  to  releases. 
Recordkeeping  requirements  include 
maintaining  record  on  the  types  of 
wastes  treated,  stored,  or  disposed; 
operating  methods;  location,  design,  and 
construction  of  facilities:  contingency 
plans;  and  maintenance  of  fadliUes. 
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EPA  usM  the  Inlbnnatlaa  for  a  variety 
of  inapectton.  enforcement,  and  tiaddng 
purpoees. 

Burden  Statement:  The  public 
reporting  burdmi  ftn*  this  collection  is 
estimated  to  vary  firom  8  to  234  hours 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  uid 
completing  and  reviewing  the  collection 
of  infmmation. 

Aespondents:  Owners  and  operators 
of  hazardous  waste  treatment,  storage 
and  disposal  facilities. 

Estimated  Number  of  Respondents: 
4,236. 

Estimated  Numb^  (^Responses  Per 
Respondent:  1. 

^timated  Total  Annual  Burden  on 
Respondents:  514,306  hours. 

Frequency  of  Collection:  On  occasion. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
coUecticm  of  ii^formation,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Kandi  (PM-223'^,  401 M  Street, 

SW.,  Washington,  DC  20460. 
and 

Jonathan  Gledhill,  Office  of 
Management  and  Bu(i^.  Office  of 
Infonration  and  Regulatmy  Affoirs, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

Title:  General  Hazardous  Waste 
Facility  Standards  (ICR  No.  1571.03; 
OMB  No.  2050-0120).  This  is  a  renewal 
of  a  currently  approved  collection. 

Abstract:  This  ICR  is  a  comprehensive 
presentation  of  the  information 
collection  activities  for  hazardous  waste 
treatment,  stmage,  and  disposal 
facilities  (TSDFs),  as  provided  in  40 
CFR  parts  264  and  265.  Owners  or 
operators  of  hazardous  waste  fodlities 
must  collect,  record,  and  in  some  cases 
report  data  to  EPA.  Activities  include: 
developing  and  implementing  a  written 
waste  analysis  plan  for  wastes  received; 
recording  facility  inspections; 
documenting  compliance  with  required 
precautions  to  prevent  reactions  fm 
ignitable,  reactive  or  incompatible 
wastes;  maintaining  a  written  operating 
record  with  information  on  general 
facility  operating  practices;  submitting 
copies  of  records  of  waste  disposal 
locations  and  quantities;  preparing  and 
mAintaining  contingency  plains; 
submitting  emergenqr  reports  whenever 
an  imminent  or  actud  emmgency 
situation  occurs;  and  developing  and 

plans,  amending  plans  wEm 
appropriate  and  submitting  to  EPA 
closure  certifications  and  post-closure 


notices.  Owners  or  operators  are  also 
required  to  establish  financial  assurance 
mechanisms  for  closure,  post-closure 
care,  and  liability  for  third-party  bodily 
injury  or  property  damam  to  provide 
initial  cost  estimates  and  subsequent 
updates  of  those  estimates  for  closure 
and  post-closure  care;  and  to  provide 
EPA  with  evidence  of  the  estwlished 
finAnrfAl  mechanisms. 

Recordkeeping  requirements  for 
owners  or  operates  of  hazardous  waste 
facilities  indude  record  maintenance  of 
all  hazardous  wastes  handled;  copies  of 
waste  disposal  locations  and  quantities; 
operating  methods;  techniques  and 
practices  for  treatment,  storage,  or 
disposal  of  hazardous  waste; 
contingency  plans;  financial 
requirements;  personnel  training 
documents;  and  location,  design,  and 
construction  of  fadlities. 

Burden  Statement:  The  public 
reporting  burden  for  this  collecticm  is 
estimated  to  average  73  hours  per 
response  and  includes  all  aspects  of  the 
information  collection,  induding  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  informatimi.  The 
estimated  annual  recordkeeping  burden 
is  18  hours  per  tecordkeeper. 

Respondents:  Owners  and  operators 
of  TSDFs. 

Estimated  Number  of  Respondents: 
4.443. 

Estimated  Number  of  Responses  Per 

Re^ndent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  404,850  hours. 

Frequency  of  Collection:  On  occasion. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  induding 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y).  401 M  Street, 

SW.,  Washington,  DC  20460. 
and 

Jonathan  Qedhill,  Office  of 
Management  and  Budget,  Office  of 
Infcxmation  and  Regulatory  Affairs, 
725  17th  Street.  NW..  Washington.  DC 
20503. 

Title:  RCRA  Hazardous  Waste  Permit 
Application  and  Modification,  Part  A 
(ICR  No.  262.06;  OMB  No.  2050-0034). 
This  is  a  rraewal  of  a  ciirrently 
approved  collection. 

Abstract:  This  ICR  discusses  the 
remiirements  for  owners  and  operators 
of  hazardous  waste  treatment,  storage, 
and  dispcMal  fadlities  (TSDFs) 
submitting  Part  A  permit  applications  or 
Part  A  permit  modifications  as  required 


by  section  3005  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  requirements  for  subidtting  and 
modifying  a  Part  A  permit  application 
are  codified  at  40  CTO  part  270. 

The  RCRA  permit  application  asks  for 
the  characteristics  and  conditions  of  the 
site  and  of  the  hazardous  waste 
handled.  The  information  requested 
indudes  general  facility  information 
(name,  mailing  address,  location),  a 
description  of  the  hazardous  waste 
activity,  a  topographic  map,  and  a  brief 
description  of  ffie  nature  of  business. 

The  application  must  be  revised  if 
certain  chances  are  made  to  a  facility. 

EPA  uses  the  information  in  the  Part 
A  pOTmit  application  for  a  variety  of 
ptirpoaes,  to  indude:  identifying  the 
per8on(s)  legally  responsible  for 
hazardous  waste  activity,  determining 
which  fadlities  require  permits  under 
more  than  one  program,  assessing 
potential  for  the  f^lity  to  pollute 
nearby  ground  and  surface  waters,  and 
defining  the  spedfic  wastes  a  facility  is 
legally  allowed  to  handle  for  different 
piuposes. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  is 
estimated  to  average  12  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Own»s  and  operatcurs 
of  barardous  waste  treatment,  storage, 
and  disposal  fadlities. 

Estimated  Number  of  Respondents: 
825. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  9,942  hours. 

Frequency  of  Collection:  One-time  pw 
permit  appUcaticm. 

Send  conunents  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  induding 
suggestions  for  reducing  the  burdMi,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223^.  401 M  Street. 

SW..  Washington.  DC  20460. 
and 

Jonathan  Gledhill,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatmy  Affairs, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

Title:  Notification  of  Hazardous  Waste 
Activity  aCR  No.  261.10;  OMB  No. 
2050-0028).  This  is  a  renewal  of  a 
currently  approved  collection. 

Abstract:  Any  person  generating, 
transporting,  and/or  operating  a  fadlity 
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for  storage,  treatment,  or  disposal  of 
hazardous  waste  must  file  a  notification 
form  with  EPA  (or  an  authorized  State). 
The  information  requested  includes  the 
location  and  general  description  of 
hazardous  waste  activity.  uses  the 
information  for  a  variety  of  inspection, 
enforcement,  and  track^  purposes. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  is 
estimate  to  average  3.1  hours  per 
response  and  includes  all  aspects  of  the 
information  collection  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  infcmnation. 

Respondents:  Owners  and  operators 
of  facilities  that  generate,  transport,  or 
handle  hazardous  waste. 

Estimated  Number  of  Respondents: 
35,000. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  108,500  hours. 
nequency  of  Collection:  On  occasion. 
Send  comments  regarding  the  burden 
estimate,  cr  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223^,  401 M  Street, 

SW.,  Washington,  DC  20460. 
and 

Jonathan  Gledhill,  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

Dated;  July  1, 1993. 

David  Schwarz, 

Acting  Director,  Regulatory  Management 
Division. 

[FR  Doc.  93-16556  Piled  7-12-93;  8:45  am) 
BiujNO  cooc  aaae-ao-F 


[FRL-4678-6] 

Workshop  on  Exposure  Factors 
Handbook 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACnON:  Notice  of  meeting. 

SUMMARY:  This  notice  annoimces  a 
workshop  sponsored  by  the  U.S. 
Environmental  Protection  Agency's 
(EPA’s)  Risk  Assessment  Forum  to 
develop  recommendations  for  potential 
revisions  and  additions  to  EPA’s  1990 
Exposure  Factors  Handbook  (Handbook) 
(EPA/800/8-89/043). 

DATES:  The  workshop  will  begin  on 
Wednesday,  July  21, 1993,  at  8:30  a.m. 


and  end  on  Thursday,  July  22, 1993,  at 
5  p.m.  Member  of  the  public  may  attend 
as  observers. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Omni  Georgetown  Hotel.  2121 P 
Street,  NW.,  Washington,  DC. 

Eastern  Research  Group,  Inc.,  an  EPA 
contractor,  is  providing  logistical 
support  fc»  the  workshop.  To  attend  the 
workshop  as  an  observer,  call  Easiwn 
Research  Group  at  617/674-7374  or 
contact  Mara  Evans,  Eastern  Research 
Group,  Inc.,  110  Hartwell  Avenue, 
Lexington,  Massachusetts  02173,  Tel: 
617/674-7316  by  Friday,  July  16. 1993. 
Space  is  limited. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clare  Stine,  U.S.  Environmental 
Protection  Agency,  Risk  Assessment 
Forum  (RD-672),  401  M  Street,  SW., 
Washington.  DC  20460,  Tel:  (202)  260- 
6743. 

SUPPLEMENTARY  MFORMATION:  The 
revised  Exposure  Factors  Handbook  is 
intended  to  serve  as  a  support  document 
to  EPA's  Exposure  Assessment 
Guidelines  (57  FR  22888;  May  29, 1992) 
by  providing  data  on  factors  that  may  be 
ne^ed  to  calculate  hiunan  exposure  to 
toxic  chemicals.  The  GuidelusM  were 
developed  to  promote  consistency 
across  exposure  assessment  activities 
carried  out  by  various  EPA  offices.  The 
Handbook  provides  a  common  data  base 
that  all  Agency  programs  can  use  to 
derive  values  for  exposure  assessment 
factors. 

This  workshop  will  focus  on 
developing  recommendatimis  on 
improving  the  1990  Exposure  Factors 
Handbook,  and  will  seek  consensus  on 
recommendations  for  potential  revisicms 
and  additions,  including  identificatimi 
of  new  exposure  factors  and  data 
sources. 

To  obtain  a  single  copy  of  the  1990 
Handbook,  interested  parties  should 
contact  the  ORD  Publications  Office. 
CERI,  U.S.  Environmental  Protection 
Agency,  26  West  Martin  Luther  King 
Drive,  Cincinnati,  OH  45268,  Tel:  513/ 
569-7562.  Please  provide  you  name, 
mailing  address,  and  EPA  doounent 
number  Q*  A/600/8-89/043. 

Dated:  July  7, 1993. 

CariGeiber, 

Acting  Assistant  Administrator  for  Research 
and  Development 

(FR  Doc  93-16545  Filed  7-12-93;  8:45  am] 
BSiJNO  cooc  MM-6S-M 


[OPPTS-10016;  FRL-4053-61 

TSCA  Section  8(e);  Notice  of 
Clarification  and  SottcKation  of  Public 
Comment 

agency:  Environmental  Protectioi 
Agency  (EPA). 

ACTION:  Notice  of  clarification: 
solicitation  of  public  commmit. 

SUMMARY:  This  Notice  solicits  public 
conunent  cm  cwtain  refinements  to 
EPA’s  policy  concxming  the  mandatory 
repenting  of  infeurmation  undw  sectiem 
8(e),  the  ’’substantial  risk”  informatiem 
reporting  provisiem  of  the  Toxic 
Substances  Control  Act  (TSCA).  15 
U.S.C  2601  et  seq.  Specifically, 
comments  are  sought  cm  EPA’s  section 
8(6)  policry  refinements  concerning 
mandatory  reporting  erf  infenmation  on 
the  release  of  cdiemical  substances  to, 
and  the  deteertiem  of  chemical 
substances  in.  environmental  media. 
Comments  are  also  sought  on  specific 
refinements  made  to  EPA’s  policry 
conceroing  the  repenting  deadline  for 
written  ’’substantial  risk”  information 
and  the  earenimstane»s  under  whkdi 
certain  information  need  not  be  repented 
to  EPA  under  sec:ti(m  8(e)  of  TSCA. 
Finally,  this  notice  reaffims  the 
Agency’s  positiem  ccmceming  claims  of 
confidentiality  for  infemxwtiem 
cemtained  in  a  notiex  of  substantial  risk 
under  seeXiem  8(e). 

DATES:  Written  conunmits  cm  the 
reporting  guidance  set  forth  in  this 
Notice  must  be  submitted  in  triplicate 
and  received  by  EPA  no  later  than 
September  13. 1993. 

ADDRESSES:  All  comments  must  be 
transmitted  in  triplicate  to:  TSCA 
Document  Reeaipt  Office  (TS-790), 
TSCA  Sec:tion  8fo)  Public  Dcxdcet 
(Dcxdcet  No.  OPPTS-80016).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollutiem  Prevention  and 
Toxics,  Environmental  Protee:tion 
Agency,  401 M  St.,  SW.,  Washington. 

DC  20460,  (202)  554-1404,  TDD;  (202) 
554-0551. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

TSCA  see:tion  8(e)  states,  "Any  person 
who  manufactures,  [imports,]  premesses. 
or  distributes  in  cammerca  a  ememical 
substance  or  mixture  and  who  obtains 
information  which  reasonably  suppeurts 
the  exmedusion  that  such  substance  or 
mixture  presents  a  substantial  risk  of 
injury  to  health  or  the  environment 
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shall  immediately  inform  the  [EPA] 
Administrate  of  such  information 
unlms  such  person  has  actual 
knowledge  mat  the  Administrator  has 
bemi  adequately  informed  of  such 
infemation"  (15  U.S.C  2607(e)].  The 
broad  scope  and  nature  of  TSCA  section 
8(e)  makes  it  one  of  the  most  important 
hedth  and  safety  data  reporting 
provisions  under  TSCA  The  statutory 
language  of  section  8(e)  and  the  section 
8(e)  interpretive  documents  issued  to 
date  require  the  exercise  of  a  certain 
degree  of  (udgment  in  determining  the 
section  8(e)  reportability  of  information. 

The  se^on  B(e)  reporting 
requirements  bec^e  efiective  on 
January  1. 1977.  the  effective  date  of 
TSCA  Although  section  8(e)  is  self- 
implementing,  EPA  issued  a  proposed 
poucy  statement  on  September  9. 1977 
(42  FR  45362),  and  sou^t  public 
comment  with  regard  to  the  Agency’s 
interpretation  and  implementation  of 
section  8(e).  Following  receipt  and 
consideration  of  numerous  public 
comments,  on  March  16, 1978  (43  FR 
11110),  EPA  issued  a  final  TSCA  section 
8(e)  policy  statement  ("Statement  of 
Interpretation  and  Enforcement  Policy; 
Notification  of  Substantial  Risk," 
hereinafter  cited  as  the  "1978  Policy 
Statement").  The  1978  Policy  Statement 
describes  the  types  of  information  that 
EPA  considers  reportable  under  section 
8(e)  and  describes  the  procedures  for 
reporting  such  information  to  EPA.  On 
May  29, 1987  (52  FR  20083),  EPA 
amended  the  1978  Policy  Statement  to 
reflect  a  change  in  the  address  to  which 
written  section  8(e)  notices  must  be 
transmitted.  In  Jime  1991,  the  Agency 
issued  a  TSCA  Section  8(e)  Reporting 
Guide,  which  is  available  from  the 
source  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  in  this  document. 

n.  TSCA  Section  8(e)  CAP 

On  February  1, 1991  (56  FR  4128),  the 
Agency  armounoad  a  one-time  voluntary 
TSCA  Sectimi  8(e)  Compliance  Audit 
Program  (“CAP").  The  CAP  is  designed 
primarily  to:  (1)  Achieve  EPA’s  goal  of 
obtaining  any  outstanding  section  8(e) 
information,  and  (2)  encourage 
companies  to  volimtarily  aumt  their 
files  for  section  8(e)-reportable  data.  The 
TSCA  Section  8(e)  CAP  incorporates 
stipulated  monetary  penalties  and  an 
overall  monetary  peiialty  ceiling. 

In  reviewing  existing  section  8(e) 
guidance  as  the  result  of  questions 
raised  by  companies  considering 
participating  in  the  Section  8(e)  CAP, 
EPA  determilaed  that  Parts  V(b)(l)  and 
V(c)  of  the  1978  Policy  Statement 
needed  some  refinement  On  June  20, 
1991  (56  FR  28458),  EPA  announced 
that  the  Agency  was  suspending  the 


applicability  of  Parts  V(b)(l)  and  V(c)  of 
EpA’s  1978  Policy  Statement  whidi 
outlined  the  reportability  of  data  on 

unsusjMcted  distr^ution  in 
environmental  media"  and  "emergency 
incidents  of  environmental 
contamination."  respectively.  The 
regulated  community  was  i^ormed  that 
EPA  would  modify  ^e  section  8(e). 
policy  to  provide  greater  specificity 
recarding  the  types  of  environmental 
release,  environmental  detection,  and 
environmental  contamination 
information  that  should  be  submitted 
under  section  8(e).  In  the  interim,  the 
regulated  community  was  directed  by 
EPA  to  focus  on  the  statutory  language 
of  section  8(e)  as  the  standard  by  which 
to  determine  the  reportability  of  such 
information  for  purposes  of  die  Section 
8(e)  CAP  as  well  as  ongoing  compliance 
with  section  8(e). 

On  September  30, 1991  (56  FR  49478), 
EPA  announced  an  extension  of  the 
section  8(e)  CAP  reporting  deadline  for 
informaticm  relating  to  the  release  of 
chemicals  to  and  the  detection  of 
chemicals  in  environmental  media  until 
such  time  as  the  Agency  develops  final 
refined  section  8(e)  reporting  guidance 
on  this  point.  This  Notice  addresses 
only  the  reportability  of  information 
concerning  non-emergency  situations  on 
"widespread  and  preidously 
unsuspected  distribution  in 
environmental  media."  The  Agency  has 
determined  that  any  refined  and/or 
amended  guidance  concerning  the 
reportability  of  information  on 
"emergency  incidents  of  environmental 
contaminafion"  (EIECs)  under  section 
8(e)  should  be  developed  as  part  of  the 
Agency’s  over-all  policy  concerning 
F^erd  chemical  emergency/accident 
prevention,  reporting,  response,  and/or 
remediation.  ^A  is  deferring 
publication  of  any  refined  and/or 
amended  guidance  concerning  the 
section  8(e)  reportability  of  information 
on  EIECs  until  issues  associated  with 
diemical  emergency  reporting  policy 
are  more  fully  defined  and  evaluated. 
The  regulated  community  is  again 
direct^  to  focus  on  the  statutory 
language  of  section  8(e)  as  the  standard 
by  which  to  determine  the  reportability 
of  information  on  EIECs  until  that  time. 

EPA  is  in  the  process  of  resolving 
enforcement  and  compliance  issues 
concerning  reporting  of  section  8(e) 
"environmental"  inrormation  under 
"Phase  2"  of  the  CAP,  and  under  section 
8(e)  more  generally.  After  EPA  considers 
the  comments  received  in  response  to 
this  notice,  the  Agency  will  i^ue  in  the 
Federal  Register  final  refined  guidance 
for  reporting  information  concerning 
non-emergency  situations  regarding 


envirorunental  contamination.  The 
notice  will  include  discussion  of 
compliance  and  enforcement  issues 
assodated  with  the  refined  guidance. 

ni.  Section  8(e)  Policy  Refinement 

As  section  8(e)  is  interpreted  in  Parts 
V(b)(l)  and  V(c)  of  the  1978  Policy 
Statement,  EPA  requires  the  reporting  of 
certain  substantial  risk  information 
concerning  the  release  of  chemical 
substances  to,  and  the  detection  of 
chemical  substances  in,  any 
environmental  media.  In  order  to 
enhance  TSCA  section  8(e) 
implementation,  EPA  is  herein 
proposing  refinements  to  the  guidance 
presented  in  Part  V(b)(l)  of  the  1978 
Policy  Statement.  ]^A  is  offering  all 
interested  parties  the  opportunity  to 
submit  written  comments  relating  to  the 
specific  types  of  chemical  release  and 
detection  information  that  should  be 
reported  under  section  8(e)  of  TSCA. 

Additionally,  since  EPA  issued  its 
1978  Policy  Statement,  there  have  been 
numerous  Federal  laws  passed  and/or 
amended,  and  a  large  number  of  Federal 
regulations  promulgated  that  are 
designed  to  gather  ^emical-related 
information,  including  information 
relating  to  the  release  of  chemicals  to 
and  the  detection  of  chemicals  in  the 
environment.  Moreover,  there  may  be 
other  circumstances  under  which 
information  may  be  considered  known 
to  the  Administrator  under  TSCA 
section  8(e);  several  are  listed  in  Part  VII 
of  the  1978  Policy  Statement  and  other 
circumstances  are  identified  herein. 
Therefore,  comments  are  also  being 
solicited  on  the  circumstances  under 
which  EPA  should  consider  itself  to  be 
adequately  informed  about  substantial 
risk  information,  thereby  falling  outside 
of  the  mandatory  reporting  requirements 
of  section  8(e). 

Also,  concerning  Part  IV  of  the  1978 
Policy  Statement.  EPA  intends  to 
change  the  current  15-working  day 
reporting  deadline  for  the  submission  of 
written  reports  containing  substantial 
risk  information  to  30  calendar  days. 
Note  that  this  slightly  longer  reporting 
deadline  would  apply  only  to  written 
reports;  oral  reports  regarding 
emergency  incidents  of  environmental 
contamination  will  continue  to  be 
required  to  be  made  immediately  (i.e., 
“as  soon  as  [one  obtains]  knowledge  of 
the  incident,"  see  Part  FV  of  the  1978 
Policy  Statement).  EPA  believes  the 
change  finm  15  working  days  to  30 
calendar  days  would  significantly 
relieve  the  burden  on  persons  subject  to 
section  8(e)  reporting  without 
substantially  affecting  EPA’s  ability  to 
appropriately  evaluate  and  respond  in  a 
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timely  manner  to  the  reported 
information. 

With  regard  to  follow>up  reporting  to 
oral  reports  concerning  EKCs,  EPA 
intends  to  eliminate  the  reqmrement  in 
Part  IV  of  the  1978  Policy  Statement  that 
a  written  report  describing  simply  that 
an  EIEC  has  occurred  (i.e..  the  EIEC 
event  itself)  be  submitted  to  the  Agency. 
EPA  believes  that  oral  notification  made 
to  an  appropriate  Agency  contact,  as 
listed  in  Part  IX  of  the  1978  Policy 
Statement,  is  generally  sufficient 
notification  for  purposes  of  TSCA 
section  8(e).  However,  if  health  or 
environmental  effects  as  described  in 
Parts  V(a)  and  V(b)  of  the  1978  Policy 
Statement  are  observed  in  conjunction 
with  or  subsequent  to  the  release  or 
detection,  and  the  released  or  detected 
chemical  substance  or  mixture  is 
strongly  implicated  as  being  the  cause  of 
those  effects,  a  written  report  would 
need  to  be  submitted  to  ^A  within  30 
calendar  days  (the  current  requirement 
is  15-working  days;  see  the  preceding 
paragraph  describing  the  intended 
reporting  deadline  (mange). 

Finally.  EPA  is  correcting  the  address 
and  certain  24-hour  emergency 
telephone  numbers  under  Part  IX  of  the 
1978  Policy  Statement,  which  describes 
particular  reporting  requirements. 

A.  Widespread/Previously  Unsuspected 
Distribution 

Part  V(b)(l)  of  the  1978  Policy 
Statement  explains  that  “[w]idespread 
and  previously  unsuspected  distribution 
in  environmental  meciia,  as  indicated  in 
studies  (excluding  materials  contained 
within  appropriate  disposal  facilities)” 
must  be  reported  under  section  8(e). 
Since  1978,  EPA  has  received  numerous 
written  section  8(e)  submissions  alerting 
the  Agency  to  the  fact  that  a  chemicml 
known  or  suspected  to  be  capable  of 
causing  serious  health  and/or 
environmental  effects  has  been  detected 
in  significant  amounts  in  environmental 
media  (e.g.,  soil,  stirface  waters, 
groundwater,  air,  biota)  as  well  as  in 
products  or  process  streams.  In  such 
cases,  EPA  iMlieves  that  the  discovery  of 
significant  hinnan  and/or  environmental 
exposure,  when  combined  with  the 
knowledge  that  the  chemicml  or  mixture 
is  known  or  suspected  to  be  capable  of 
(musing  serious  adverse  health  effects 
(e.g.,  cancer,  birth  defects, 
neurotoxicdty)  or  serious  adverse 
environmental  effects  (e.g.,  significant 
nontrivial  toxicity  in  aquatic  species),  is 
clearly  reportable  under  section  8(e)  of 
TSCA.  It  is  the  exposure  element  of  risk 
that  is  unknown  to  the  Administrator  in 
these  cases,  as  opposed  to  the  hazard 
element. 


EPA  believes,  however,  that  because 
the  overall  scope  of  Part  V(b)(l)  may  be 
unclear,  this  portion  of  the  1978  Policy 
Statement  has  been  generally  of  limited 
use  to  the  regulated  community  for 
determining  when  the  detection  of  a 
chemical  substance  or  mixture  in 
environmental  media  must  be  reported 
under  secticm  8(e)  of  TSCA.  For 
example,  while  the  intnxiuction  to  Part 
V  states  that  a  "‘substantial  risk  of 
injury  to  health  or  the  environment'  is 
a  risk  of  considerable  concern  becmuse 
of  (a)  the  seriousness  of  the  effect...  and 
(b)  the  fact  or  probability  of  its 
occurrence,”  Part  V(b)(l)  does  not 
mention  the  need  to  consider  the 
substance’s  potential  for  harm  to  either 
human  health  or  the  environment;  thus, 
the  existing  guidance  could  lead  to  over* 
reporting.  Pu^er,  the  title  of  Part  V(b) 
("Environmental  effects”)  may  bo 
somewhat  misleading  in  that  Part 
V(b)(l)  is  intended  to  specufically 
address  non-emergency  reporting  of 
information  pertaining  to  environmental 
contamination  (i.e..  situations  which  do 
not  require  immediate  action,  but 
nevertheless  reasonably  support  the 
conclusion  of  a  substantial  risk). 
Therefore,  EPA  is  changing  the  title  of 
Part  V(b)  to  ’^Non-Emergency  Situations 
of  Chemical  Contamination  Involving 
Humans  and/or  the  Environment,  and 
Environmental  Effects.” 

With  regard  to  non-emergency 
environmental  contamination 
information,  EPA  interprets  section  8(e) 
to  require  reporting  of  information  that 
provides  evidence  of  widespread 
environmental  distribution  of  a 
(diemical  substance  or  mixture,  and 
which  because  of  the  extent,  pattern, 
and  amoimt  of  the  contamination 
seriously  threatens  or  may  seriously 
threaten:  (1)  Humans  with  cancer,  birth 
defects,  mutation,  death  or  serious  or 
prolonged  incapacitation  (e.g., 
neurotoxicological  effects,  reproductive/ 
developmental  effects),  or  (2)  non¬ 
human  organisms  with  large-scale  or 
ecologically  significant  population 
destruction.  Thus,  the  mere  presence  of 
a  chemical  substance  in  an 
environmental  media,  absent  some  other 
relevant  information  as  noted  above, 
would  not  trigger  reporting  under 
section  8(e).  Similarly,  EPA  believes 
that  information  concerning  the 
detection  of  chemical  substances 
properly  contained  within  appropriate 
disposal  facilities  is  not  reportable 
under  section  8(e). 

The  decision-making  pnx^ss  for 
section  8(e)  reporting  of  ncm-emergency 
situations  involving  environmental 
contamination  and/or  detection  should 
include  (x>nsideTation  of  the  toxicity  of 
the  chemical  substance(s)  involved.  The 


greater  or  more  serious  the  known  or 
suspected  toxicdty  of  the  detected 
(diemical  substance  or  mixture,  the  less 
heavily  erne  should  weigh  the  amoimt, 
extent,  and  pattern  of  the  contamination 
by  that  chemical  or  mixture  in 
determining  whether  to  report  the 
situation  under  section  8(e)  of  TSCA. 
Conversely,  the  greater  the  amount, 
extent,  and  pattern  of  the 
contamination,  the  less  heavily  one 
should  wei^  the  known  or  suspected 
toxicity  of  me  chenii(»l(s). 

EPA  considered  establidiing 
chemical-specific  quantities  and/or 
concentrations  to  be  used  by  members 
of  the  regulated  conununity  as 
benchmarks  for  determining  TSCA 
section  8(e)  reportability  of  non¬ 
emergency  situations  depending  on  the 
toxi(uty  of  the  (diemical(s)  involve<L 
EPA  has  presently  rejected  this 
approach  because  there  is  such  a  wide 
variety  of  possible  exposure  scenarios 
associated  vrith  a  non-emergency 
chemical  release  or  detection  that  no 
predetermined  ^antity  or 
concentration  or  a  cdiemical  could 
acxxirately  delineate  whether  or  not  a 
release  or  detection  of  that  amount  or 
concentration  would  reasonably  support 
a  conclusion  of  substantial  risk  of  injury 
to  health  or  the  environmenL  A  mven 
quantity  or  (xinc^ntraticm  of  a  su^ance 
under  one  set  of  cinnunstances  could 
pose  a  radically  different  risk  than  it 
would  under  other  circumstances. 
Rather,  EPA  is  providing  general 
guidelines  for  persons  to  use  for 
determining  the  reportability  of  non- 
emergency  situations  under  TSCA 
section  8(e). 

Under  various  authorities 
administered  by  EPA.  the  Agency  has 
established  bencdimark  amounts/ 
concentrations  for  a  limited  number  of 
chemical  substances  within  TSCA 
jurisdiction.  For  example,  imder  the 
Safe  Drinking  Water  Act,  EPA  has 
established  Maximum  Contaminant 
Levels  (MCLs)  for  certain  chemicals. 
Under  TSCA  section  8(e),  on  the  other 
hand,  "substantial  risk”  reporting  is 
affected  by  a  consideration  of  the 
hazard(s)  associated  with  the  chemicel 
substance,  and  the  nature,  pattern,  and 
extent  of  the  release.  Therefore,  EPA 
believes  that  under  some  cnrcumstances, 
information  concerning  a  non¬ 
emergency  chemical  release  or  detection 
in  an  amount  less  than  the  chemical’s 
MCL  could  “reasonably  support  the 
conclusion  of  substantial  risk,”  thus 
requiring  reporting  under  TSCA  section 
8(e). 

However,  it  has  been  suggested  to 
EPA  by  persons  subject  to  section  8(e) 
that  information  on  releases  of 
chemicals  in  amounts  less  than  their 
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MCXs,  or  other  ob)ective  reporting 
standards  if  developed  by  ^A,  should 
never  be  considered  frar  reporting  under 
section  8(e)  because  EPA  has  alrmdy 
established  an  objective  threshold.  As 
indicated  above,  EPA  has  at  this  time 
rejected  this  approach.  Comment  is 
specifically  solicited  on  the  subject  of 
section  8(e)  reporting  of  releases  ox 
detections  of  (^emit^  in  amounts  or 
concentrations  below  values  established 
by  EPA  under  other  environmental 
protection  authorities. 

It  should  be  noted  that  Part  V(b)(l)  of 
the  1978  Policy  Statement  pertaiiM 
specifi(»lly  and  solely  to  the  fact  that  a 
non-emeigency  situation  involving  the 
release  or  detection  of  a  chemical 
substance  or  mixture  has  been 
discovered.  In  other  words,  information 
regarding  a  non-emergency  chemical 
release  ox  detection  event,  in  and  of 
itself,  regardless  of  whether  effects  were 
observed  associated  with  that  particular 
release  at  detection,  may  be  reportable 
under  Part  V(b)(l)  of  the  1978  Policy 
Statement.  If  health  or  environmental 
effects  as  described  under  Part  V  (i.e.. 
Part  V  introduction.  Part  V(a),  and  Part 
V(b))  of  the  1978  Policy  Statement  are 
observed  in  conjunction  with  or 
subsequent  to  the  non-emergency 
release  or  detection,  and  the  released  or 
detected  chemical  substance  or  mixture 
is  strongly  implicated  as  being  the  cause 
of  those  effects,  a  written  report  must  be 
submitted  to  the  Agency  within  30 
calendar  days,  rega^ess  of  the  quantity 
or  concentration  of  the  substance 
involved;  this  written  reporting 
requirement  remains  unchang^  (with 
the  exception  of  the  change  in  the 
reporting  deadline  from  IS  woridng 
days  to  30  calendar  days  for  written 
infOTmation  discussed  above  in  this 
Unit). 

The  term  "widespread” 
contamination  in  the  context  of  a  non¬ 
emergency  situation  would  include,  for 
example,  presence  in  a  product  that  is 
distributed  conunerdally,  multiple  (e.g., 
3  or  more)  reports  of  contamination 
(even  in  a  sirigle  environmental 
medium)  involving  different  sites  inside 
and/or  outside  the  boundaries  of  a 
facility,  or  presence  in  more  than  one 
environmental  medium  (e.g.,  discovery 
of  a  chemical  in  both  soil  and 
groundwater).  For  instance,  a  situation 
involving  a  toxic  chemical 
contamination  that  has  or  could  spread 
beyond  the  boundaries  of  a  plant  site  via 
groundwater,  surface  water,  and/or  air  is 
of  greater  concern  than  a  situation 
involving  similar  soil  contamination  in 
which,  b^use  of  the  soil  type  or  other 
circumstances,  there  is  little  or  no 
likelihood  that  the  chemical  will 
migrate.  There  are  also  non-emergency 


situations  in  which  a  significant 
chemical  contamination  is  discovered 
inside  physical  structures  within  the 
plant  site  boundaries,  which,  when 
combined  with  other  pertinent 
information  (e.g.,  potential  for  exposure, 
toxicity  of  the  ^mical),  can  trigger 
section  8(e)  reporting;  examples  include 
but  are  not  limited  to:  (1)  The  detection 
of  significant  amounts  of  a  toxic 
chemical  substance  in  workplace  air 
and/or  on  surfaces  %vithin  a  facility  in 
which  the  chemical  is  typically  handled 
in  a  closed  system,  and  (2)  the  detection 
of  significant  levels  of  a  toxic  by- 

Eroduct  not  already  generally  known  to 
a  associated  with  a  given  chemical 
process,  or  known  to  be  associated  with 
the  chemical  process  but  foimd  at  levels 
significantly  above  those  previously 
believed  to  be  associated  with  that 
process. 

B.  Information  That  Need  Not  Be 
Reported 

Part  Vn  of  the  1978  Policy  Statement 
lists  the  circumstances  under  which 
information  need  not  be  reported  to  EPA 
pursuant  to  section  8(e).  Specifically, 
Part  vn  of  the  1978  Policy  Statement 
indicates  that  information  need  not  be 
reported  to  the  Agency  under  section 
8(e)  ofTSCAifit: 

(a)  Has  been  published  by  EPA  in  reports; 
(b)  Has  been  submitted  in  writing  to  EPA 
pursuant  to  a  mandatory  reporting 
requirement  under  TSCA  or  any  other 
authority  administered  by  EPA  (including  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act,  the  Clean  Air  Act,  the 
Federal  Water  Pollution  Control  Act,  the 
Marine  Protection,  Research  and  Sanctuaries 
Act,  the  Safe  Drinking  Water  Act,  and  the 
Resource  Conservation  and  Recovery  Act), 
provided  that  the  information  (1) 
Encompasses  that  required  by  Part  IX(c) 
through  (f);  and  (2)  is  from  now  on  submitted 
within  the  time  constraints  set  forth  in  Part 
rv  and  identified  as  a  section  8(e)  notice  in 
accordance  with  Part  IX(b);  (c)  Has  been 
published  in  the  scientific  literahue  and 
referenced  by  the  following  abstract  services; 

(1)  Agricola,  (2)  Biological  Abstracts,  (3) 
Chemical  Abstracts,  (4)  Dissertation 
Abstracts,  (5)  Index  Medicus,  (6)  National 
Technical  Information  Service;  (d)  Is 
corroborative  of  well-established  adverse 
effects  already  documented  in  the  scientific 
literature  and  referenced  as  described  in  (c) 
above,  unless  such  information  concerns 
emergency  incidents  of  environmental 
contamination  as  described  in  Part  V(c);  or 
(e)  Is  contained  in  a  notification  of  spills 
under  section  311(bK5)  of  the  Federal  Water 
Pollution  Control  A^. 

Since  1978,  there  have  been 
numerous  Federal  laws  passed  and/or 
amended  and  a  large  number  of  Federal 
regulations  promulgated  that  are 
designed  to  gather  ^emical-related 
information.  In  recognition  of  the 


increased  mandatory  reporting  of 
information  under  various  laws 
administered,  delegated,  or  authorized 
by  EPA,  EPA  intends  to  revise 
paragraph  (b)  above  so  that  a  section 
8(e)  obligation  is  satisfied  if 
emergencyinformation  is  reported 
immediately  (i.e,  as  soon  as  the  subject 
person  has  knowledge  of  the  incident) 
and  non-emergency  information  is 
reported  within  30  calendar  days  on  a 
mandatory  basis  to: 

(1)  EPA,  under  any  Federal  statute 
administered  by  EPA  (including,  but  not 
limited  to,  the  Toxic  Substances  Control  Act; 
the  Federal  Water  Pollution  Control  Act;  the 
Clean  Air  Act;  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act;  the  Safe 
Drinking  Water  Act;  the  Marine  Protection, 
Research  and  Sanctuaries  Act;  the 
Comprehensive  Environmental  Response, 
Compensation  and  Liability  Act;  the 
Resource  Conservation  and  Recovery  Act;  the 
Pollution  Prevention  Act;  the  Emergency 
Planning  and  Community  Right-to-Know  Act 
(EPCRA)): 

(2)  A  State,  under  any  Federal  statute 
administered  by  EPA  and  delegated  to  that 
State  (e.g..  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
requirements)  (see  example  1  below);  or 

(3)  A  State,  under  an  ^A-authorized  State 
program,  which  has  been  established 
pursuant  to  a  Federal  statute  administered  by 
EPA  (e.g.,  an  EPA-authorized  State  Resource 
Conservation  and  Recovery  Act  (RCRA) 
program). 

The  reporting  exemptions  under  Part 
VII(b)  do  not  pertain  to  information 
reported  solely  to  a  State  or  locality 
under  a  State  or  local  law  or  a  program 
not  delegated  or  authorized  by  EPA. 
such  as  information  reported  solely  to 
State  and  local  emergency  response 
committees  under  EPOIA.  EPA  believes 
that  EPA  approval  and/or  oversight  of 
delegated  and  authorized  programs 
provides  a  nexus  to  the  EPA 
Administrator  which  is  lacking  under 
programs  not  authorized  by  EPA  or 
delegated  by  the  Agency  to  States. 

EPA  considered  adopting  the  position 
that  a  section  8(e)  reporting  obligation 
would  be  considered  satisfied  if  the 
information  was  reported  within  the 
specific  time  frame  applicable  to  the 
federal  authority  or  program  cited  in 
paragraphs  (1),  (2),  and  (3)  above  to 
which  the  submitter  was  subject.  In 
view  of  the  fact  that  the  statutory 
language  of  TSCA  section  8(e)  requires 
that  substantial  risk  information  be 
reported  “immediately,"  the  Agency 
rejected  this  position  because  the  time 
frames  for  mandatory  reporting  under 
the  numerous  authorities  and  programs 
dted  above  vary  greatly  and  in  some 
cases  can  exce^  6  months.  Therefore, 
EPA  at  this  time  intends  no  change  in 
its  position  that  for  EIECs,  the  obligation 
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to  report  under  section  8(e)  is  satisfied 
if  the  mandatory  reporting  takes  place 
immediately  (i.e,  as  soon  as  the  subject 
person  has  knowledge  of  the  incident) 
under  a  Federal  statute  administered  or 
delegated  by  EPA.  or  under  a  provision 
of  an  EPA-authorized  State  program.  For 
non-emergency  information,  the 
obligation  to  report  under  section  8(e)  of 
TSCA  would  be  satished  if  the 
information  is  reported  on  a  mandatory 
basis  within  30  calendar  days.  This  30 
calendar-day  reporting  period  is  a 
change  from  the  current  15  working-day 
reporting  period;  it  follows  &x>m  the 
change  discussed  earlier  in  this  Unit 
regarding  the  reporting  deadline  under 
Part  rV  of  the  1978  Policy  Statement  for 
any  written  report  of  substantial  risk 
information  submitted  under  section 
8(e). 

Information  that  is  not  required  to  be 
reported  under  one  of  the  al^ve 
authorities,  even  if  provided  along  with 
information  required  to  be  report^ 
under  that  authority,  remains  subject  to 
reporting  under  section  8(e)  of  TSCA. 

Since  issuing  the  1978  Policy 
Statement,  EPA  has  determined  that 
there  are  certain  circumstances  not 
addressed  in  the  1978  Policy  Statement 
in  which  information  need  not  be 
reported  under  section  8(e).  EPA 
typically  has  adequate  access  to  such 
information,  and  EPA  believes  that 
reporting  under  the  circumstances 
would  result  in  an  undue  burden  to  the 
reflated  community  and  an 
information  review/processing  burden 
to  EPA  which  would  outweigh  any 
potential  public  benefit  that  might  be 
obtained  by  re<^uiring  reporting  of  such 
information  under  section  8(e). 
Accordingly,  EPA  intends  to  change 
Part  Vn  of  the  1978  Policy  Statement  to 
indicate  that  information  need  not  be 
reported  under  section  8(e)  of  TSCA  if 
the  information  is  obtained  solely  fiom 
one  of  the  following  sources: 

1.  An  official  publication  or  official 
report  published  or  made  available  to 
the  general  public  by  EPA  or  another 
Federal  agency  (see  example  2  below). 

2.  A  scientific  publication  to  which  an 
EPA  Headquarters  library  subscribes 
(see  example  3  below)  or  that  is 
referenced  in  a  database,  including  one 
which  is  computerized,  to  which  an 
EPA  Headquarters  library  subscribes. 

3.  A  data  base,  including  one  which 
is  computerized,  to  which  an  EPA 
Headquarters  library  subscribes  (see 
example  4  below). 

4.  A  major. written  news  publication 
(i.e.,  newspaper,  news  magazine,  trade 
press)  with  national  circulation  in  the 
U.S. 


5.  A  radio  or  television  news  report 
broadcast  nationally  in  the  U.S.  (see 
example  5  below). 

6.  A  national  public  scientific 
conference  or  meeting  held  vidthin  the 
U.S.,  provided  that  the  information  is 
captured  accurately  by  way  of  a  meeting 
transcript,  abstract,  or  other  such  record, 
and  is  cited  in  a  bibliographic/abstract 
computerized  data  base,  publication,  or 
report  of  the  type  cited  in  paragraphs  1, 

2, 3, 4,  or  5  above  within  30  days  of 
obtaining  such  information  (see 
example  6  below). 

Regarding  paragraphs  2  and  3  above, 
general  information  concerning  the  data 
bases  and  publications  to  which  the 
EPA  Headquarters  libraries  subscribe 
will  be  available  from  the  source  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  in  this  document.  Specifically 
regarding  paragraphs  4  and  5  above, 

EPA  anticipates  that  information  will  be 
obtained  fi-om  news  publications  with 
less  than  national  circulation,  or  radio 
or  television  news  ropjorts  broadcast 
only  on  a  local.  State,  or  regional  level. 

In  such  cases,  the  information  must  be 
reported  under  section  8(e)  of  TSCA 
unless  the  subject  person  has  actual 
knowledge  that  EPA  has  been 
adequately  informed  of  such 
information  through  that  or  another 
source. 

EPA  maintains  its  position  under  Part 
VII(c)  of  the  1978  Policy  Statement  that 
information  need  not  be  reported  under 
section  8(e)  of  TSCA  if  the  information 
corroborates  well  established,  serious 
adverse  effects  that  are  already 
documented.  The  term  “corroborates,” 
in  the  context  of  this  particular 
reporting  exclusion,  means  that  the 
information  essentially  duplicates  and/ 
or  confirms  an  existing  and  well- 
documented  understanding  of  a  serious 
adverse  efiect  of  a  peulicular  chemical 
substance  or  mixture.  EPA  has  correctly 
received,  and  expects  to  continue  to 
receive,  substantial  risk  reports  that 
show  adverse  effects  of  a  more  serious 
degree  or  of  a  different  kind  than  are 
already  established.  In  other  words,  the 
Agency  expects  subject  persons  to 
immediately  consider  reporting 
information  on  serious  toxic  effects 
(including  but  not  limited  to  cancer, 
developmental,  reproductive  toxicity,. or 
neurotoxicity)  if,  for  example:  such 
effects  are  substantially  more  serious  in 
terms  of  the  severity  of  the  effects  or  the 
number  of  animals  affected;  occur 
within  a  significantly  shorter  time  frame 
following  exposure;  occur  via  a  different 
route  of  exposure;  occur  at  a 
significantly  lower  dose  or 
concentration;  or  occur  in  a  different 
species,  strain,  or  sex.  Examples  7 
through  10  below  serve  to  illustrate  the 


distinctions  created  by  this  particular 
reporting  exclusion. 

The  fmlowing  examples  illustrate 
certain  of  the  types  of  factors  that 
persons  should  consider  in  determining 
the  applicability  of  the  exclusions 
described  above: 

Example  1.  While  filing  a  mandatory 
report  with  the  State  pursuant  to  its 
NPDES  permit.  Company  A  also  notifies 
the  State  in  writing  mat  a  recently 
conducted  clinical  study  showed  that  a 
stati.stically  or  biologically  significant 
number  of  male  factory  workers  exposed 
to  the  effluent  are  sterile.  Despite  the 
fact  that  the  compimy  notifies  the  State, 
such  reporting  is  not  mandatory  under 
the  NPDES  program  and  the  company 
must  consider  the  need  to  submit  a 
timely  written  report  to  EPA  under 
section  8(e)  of  TSCA. 

Example  2.  Company  A  receives  a 
public  copy  of  an  official  report  from 
the  U.S.  Department  of  Housing  and 
Urban  Development  (HUD).  In  reading 
the  report,  the  company  learns  that  one 
of  the  chemicals  the  company 
distributes  in  commerce  has  been 
strongly  implicated  as  being  the  cause  of 
chromosomal  damage  in  humans. 
Company  A  determines  that  the 
information  contained  in  the  report  is  of 
the  type  that  would  be  required  for 
submission  to  EPA.  However,  Company 
A  correctly  decides  that  it  need  not 
report  the  information  under  section 
8(e).  Per  Part  Vn(a)(l)  of  the  section  8(e) 
Policy  Statement  as  refined  herein. 
becau.se  the  information  was  obtained 
from  an  “official  publication  ...  made 
available  to  the  general  public  by  ... 
another  Federal  agency”  it  would  not  be 
reportable  under  section  8(e). 

Example  3.  Company  A  conducts  a  9- 
day  inhalation  study  of  Chemical  X  in 
rats  and  finds  that  the  chemical  causes 
paralysis.  Company  A  decides  that  these 
toxicological  findings  on  one  of  its 
imported  chemicals  should  be 

f>ublished  in  the  open  scientific 
iterature  and  sends  a  draft  manuscript 
to  a  scientific  journal  to  which  an  EPA 
Headquarters  library  subscribes.  Upon 
publication.  Company  B.  who  is  also  an 
importer  of  Chemical  X,  reads  the  article 
pertaining  to  the  9-day  inhalation  study 
of  Chemical  X  and  determines  correctly 
that  although  the  neurotoxicologic 
findings  in  rats  are  of  the  type  required 
for  submission  to  EPA  imder  TSCA 
section  8(e).  no  section  8(e)  notice  from 
Company  B  is  required.  As  the  result  of 
its  chemical  screening  activities.  EPA 
discovers  the  published  article 
concerning  Company  A*s  9-day  study. 
After  investigating  further,  EPA 
determines  that  Company  A  should 
have  reported  their  findings  imder 
section  8(e)  of  TSCA  immediately  upon 
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obtaining  the  informatiim;  although  the 
study  was  ultimately  published. 
Company  A  did  not  obtain  the 
information  horn  a  scientific  journal. 

Example  4.  Company  A  processes 
chemic^  X  and  has  no  toxicological 
information  on  the  chemical.  As 
Company  A  is  searching  a  large 
commercial  computerind  data  base  to 
which  EPA  subs^bes  for  available 
toxicological  information  on  diemical 
X,  it  discovers  an  abstract  that  states 
that  Chemical  X  produced  blindness  in 
rats  folloMdng  oral  administration. 
Although  this  toxicologic  effect  is  ' 
clearly  of  the  type  required  for 
submission  under  section  B(e)  of  TSCA, 
Company  A  decides  correctly  that 
formal  section  8(e)  filing  of  the  obtained 
toxicological  information  is  not  needed 
because  the  computerized  data  base 
from  which  the  information  was 
obtained  is  one  to  which  an  EPA 
Headquarters  library  subscribes. 

Example  5.  The  Director  of 
Toxicology  from  Company  A  is  at  home 
watching  the  national  nightly  news  on 
the  television.  During  the  broadcast,  she 
learns  that  a  very  large  release  of 
Chemical  X  just  occuired  at  a  chemical 
manufacturing  site  in  a  nearby  State. 
Despite  the  fact  that  she  knows  that  her 
company  is  also  a  major  manufacturer  of 
Chemical  X.  no  report  under  TSCA 
section  8(e)  is  required  because  the 
information  was  obtained  from  a  news 
reTOrt  broadcast  nationally. 

Example  6.  During  a  national  public 
scientific  meeting  presentation  on 
Chemical  X  showing  that  Chemical  X 
caused  a  significant  level  of  birth 
defects  in  rats,  the  Director  of 
Toxicology  for  Company  A  learns  fit>m 
the  speaker  that  the  oral  administration 
of  Chemical  Y  (an  intermediate  in  a 
manufacturing  process  at  Company  A) 
also  caused  a  significant  level  of  birth 
defects  in  rats,  hi  checking  the  content 
of  the  printed  presentation  abstract, 
which  was  distributed  publicly  by  the 
meeting  sponsors  prior  to  the  meeting 
and  has  bmn  dted  in  a  computerized 
data  base  to  which  an  EPA  Headquarters 
library  subscribes,  the  Director 
discovers  that  the  printed  abstract 
accurately  and  adequately  describes 
only  the  toxicologic  findings  for 
Chemical  X  and  not  for  Chemical  Y. 
Under  these  circumstances.  Company  A 
decides  correctly  to  report  the  findings 
f(H-  Chemical  Y  to  EPA  under  section 
8(e)  of  TSCA. 

Example  7.  Company  A  manufactures 
chemical  X  and  tests  the  chemical  in  a 
chronic  feeding  study  in  mice.  It  is 
already  well  established  and  well 
documented  publicly  that  chemical  X 
can  ca\ise  a  significant  number  of 
malignant  skin  tumors  in  mice  as  the 


result  of  chronic  dermal  application.  In 
the  chronic  feeding  study,  ^e  company 
finds  that  chemical  X  causes  a 
significant  number  of  benign  and 
malignant  pancreatic  tumors. 

Considering  that  the  findings  from  the 
chronic  feeding  study  differ  in  a  major 
way  finm  the  already  available 
inftHmation  from  the  chronic  dermal 
application  study,  the  pancreatic  cancer 
findings  must  immediately  be 
considered  for  reporting  to  EPA  under 
section  8(e)  of  TSCA. 

Example  8.  Company  A  manufactures 
chemical  X  and  tests  the  chemical  in  a 
chronic  skin-painting  study  in  rats.  It  is 
already  well-documented  publicly  that 
chemical  X  can  cause  malignant  skin 
tumors  at  the  application  site  in  mice  as 
the  result  of  chronic  dermal  application. 
The  company  finds  that  chemical  X 
causes  a  significant  number  of 
malignant  skin  tumors  at  the  site  of 
application  in  rats.  In  view  of  the  fact 
that  it  is  not  wellknown  or  well- 
established  that  chemical  X  can  cause 
cancer  in  rats  following  dermal 
application.  Company  A  must 
immediately  consider  the  need  to  report 
its  findings  under  section  8(e). 

Example  9.  During  the  conduct  of  a 
28-day  dermal  application  study  in  rats. 
Company  A  finds  that  exposure  to  one 
of  its  products.  Chemical  X.  results  in 
hind-limb  paralysis.  By  way  of  an  article 
published  previously  in  a  scientific 
journal  to  which  an  EPA  Headquarter 
library  subscribes,  the  company  is  also 
aware  that  acute  oral  exposure  to 
Chemical  X  results  in  frank 
neurotoxicologic  effects  in  rats. 
Considering  the  fact  that  the  route  of 
exposure  in  Company  A’s  study  was 
different  than  the  one  used  in  the 
published  study.  Company  A  must 
immediately  consider  the  need  to  report 
its  findings  to  EPA  under  section  8(e)  of 
TSCA. 

Example  10.  During  the  conduct  of  a 
chronic  dermal  application  study  in 
rats.  Company  A  finds  that  exposure  to 
Chemical  X  results  in  a  significant 
number  of  animals  with  malignant  bone 
tumors  after  only  12  to  18  months  of 
exposure.  By  way  of  a  formally 
published  abstract  contained  in  a  data 
base  to  which  an  EPA  Headquarters 
library  subscribes,  the  company  is  also 
aware  that  the  same  type  of  tumors  had 
been  found  in  rats  exposed  dermally  to 
the  same  doses  of  Chemical  X  but  only 
after  two  years  of  dermal  exposure. 
Considering  the  feet  that  in  Company 
A’s  study,  the  time  to  onset  of  the  bone 
tumors  differs  significantly  from  that 
cited  in  the  previously  conducted  study. 
Company  A  should  immediately 
consider  the  need  to  submit  the  12  to  18 


month  findings  under  section  8(e)  of 
TSCA. 

IV.  Confidentiality  Claims 

EPA  considers  information  contained 
in  a  notice  of  substantial  risk  tmder 
TSCA  section  8(e)  to  be  health  and 
safety  information  generally  covered  by 
the  term  “health  and  safety  study,”  as 
defined  at  TSCA  section  3(6).  Under 
TSCA  section  14(b).  such  information 
can  be  withheld  from  the  public  as 
confidential  if  it  “discloses  processes 
used  in  the  manufacturing  or  processing 
of  a  chemical  substance  or  mixture  or. 
in  the  case  of  a  mixture  (discloses]  the 
portion  of  the  mixture  comprised  by  any 
of  the  chemical  substances  in  that 
mixture.” 

TSCA  section  3(6)  defines  a  “health 
and  safety  study”  to  mean  “any  study  of 
any  effect  of  a  chemical  substance  or 
mixture  on  health  or  the  environment  or 
on  both,  including  the  underlying  data 
and  epidemiological  studies,  studies  of 
occupational  exposure  to  a  chemical 
substance  or  mixture,  toxicological, 
clinical,  and  ecological  studies  of  a 
chemical  substance  or  mixture,  and  any 
test  performed  pursuant  to  this  Act.” 

In  the  legislative  history  of  the  Toxic 
Substances  Control  Act,  the  Conference 
Committee  stated  that  “(ijt  is  intended 
that  the  term  (health  and  safety  studies) 
be  interpreted  broadly.  Not  only  is 
information  which  arises  as  a  result  of 
a  formal,  disciplined  study  included, 
but  other  information  relating  to  the 
effects  of  a  chemical  substance  or 
mixture  on  health  and  the  environment 
is  also  included.  Any  data  that  bears  on 
the  effects  of  a  chemical  substance  on 
health  or  the  environment  would  be 
included.”  H.R.  Rep.  No.  94-1679,  94th 
Cong.,  2nd  Sess.  58  (1976)  (Conference 
Report)  (emphasis  added).  EPA  believes 
that  TSCA  section  8(e)  information, 
such  as  information  or  underlying  data 
bom  designed  controlled  studies  or 
reports  concerning  undesigned 
uncontrolled  circumstances,  is 
information  that  “bears  on  the  effects  of 
a  chemical  substance  on  health  or  the 
environment.”  Likewise,  incident 
information,  exposure  studies,  and  their 
underlying  data  are  considered  to  be 
information  relating  to  the  effects  of  a 
chemical  substance  or  mixture  on  health 
and/or  the  environment. 

Therefore,  to  the  extent  that 
information  contained  in  a  section  8(e) 
substantial  risk  report  falls  within  the 
meaning  of  the  term  “health  and  safety 
study”  under  TSCA,  it  is  subject  to  the 
same  non-disclosure  restrictions 
afforded  TSCA  “Confidential  Business 
Information”  (TSCA  CBI),  as  provided 
by  TSCA  section  14(b)  and  its 
interpreting  regulations. 
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EPA  considers  chemical  identity  to  be 
part  of,  or  underlying  data  to,  a  health 
and  safety  study.  See,  for  example,  40 
CFR  716.3  and  40  CFR  720.3(k).  As 
such,  chemical  identity  will  be  afforded 
CBI  protection  by  the  Agency  and 
therefore  protected  from  public 
disclosure  only  under  the  circumstances 
provided  vmder  TSCA  section  14  and 
the  interpreting  regulations. 

In  September  1990,  EPA  initiated  a 
CBI  review  program  to  ensure  that  CBI 
claims  are  made  in  conformance  with 
TSCA  section  14.  To  date,  EPA  has 
challenged  numerous  CBI  claims 
contained  in  section  8(e)  notices  and 
other  filings,  and  in  most  cases  the  filing 
has  been  amended  by  the  data 
submitter.  EPA  urges  persons 
submitting  data  xmder  TSCA  section 
8(e)  to  obrorve  the  limitations  imposed 
on  CBI  claims  by  section  14  and  the 
applicable  regulations  at  40  CFR  part  2. 
subpart  B.  in  order  to  save  both  Agency 
and  submitter  resources. 

V.  Refined  Policy  Text 

For  the  reasons  set  forth  in  this  notice, 
EPA  is  soliciting  comment  on 
refinements  to  the  1978  Policy 
Statement,  which  would  be  amended  to 
read  as  follows; 

Statement  of  Interpretation  of,  and 
Enforcement  Policy  Concerning,  Section 
8(e)  of  the  Toxic  Substances  Control  Act 

1.  In  Part  n,  by  revising  the  note  at  the 
end  of  the  Part  to  read  as  follows: 

Note.  —  Irrespective  of  a  business 
organization’s  decision  to  establish  and 
publicize  procedures  described  above,  it  is 
responsible  for  becoming  cognizant  of  any 
"substantial  risk”  information  obtained  by  its 
ofBcers  and  employees,  and  for  ensuring  that 
such  information  is  reported  to  EPA  within 
30  calendar  days. 

2.  In  Part  IV,  by  revising  the  first 
paragraph  to  read  as  follows: 

Requirement  that  a  Person 
"Immediately  Inform"  the 
Administrator. 

With  the  exception  of  certain 
information  on  emergency  incidents  of 
environmental  contamination  (see  Part 
V(c)],  a  person  has  "immediately 
informed"  the  Administrator  if 
information  is  received  by  EPA  not  later 
than  the  30th  calendar  day  after  the  date 
the  person  obtained  such  information. 
Supplementary  information  generated 
after  a  section  8(e)  notification  has  been 
filed  should  be  submitted  in  writing 
within  30  calendar  days  after  the  date 
such  supplementary  information  is 
obtained.  Reports  must  be  made  as 
required  under  Part  IX.  For  emergency 
inddents  of  environmental 
contamination,  a  person  must  report  the 


inddent  by  telephone  to  the  appropriate 
contad  as  directed  in  Part  IX  as  soon  as 
the  person  has  knowledge  of  the 
inddent.  The  report  should  contain  as 
much  of  the  information  required  by 
Part  DC  as  is  possible. 

3.  In  Part  V,  by  revising  paragraph 
(b)(1)  and  adding  the  phrase 
"^vironmental  effects.”  to  the 
beginning  of  each  paragraph  in  (b)(2) 
through  (b)(5)  to  read  as  follows; 

(a)  * 

(b)  Non-Emergency  Situations  of 
Chemical  Contamination  Involving 
Humans  and/or  the  Environment,  and 
Environmental  Effects  — (1)  Non¬ 
emergency  situations  of  diemical 
contamination  involving  humans  and/or 
the  environment.  Information  that 
pertains  to  widespread  chemical 
contamination  that  is  not  an 
“emergency"  situation  under  Part  V(c) 
below,  but  which  because  of  the  extent, 
pattern  and/or  amount  of  the 
contamination  seriously  threatens  or 
may  seriously  threaten  (i)  humans  with 
cancer,  birth  defects,  mutation,  death,  or 
serious  or  prolonged  incapacitation 
(e.g.,  serious  neurotoxicoiogical  effects, 
reproductive/developmental  effects),  or 
(ii)  non-human  organisms  with  large- 
scale  or  ecologically  significant 
population  destruction,  is  subjed  to 
reporting.  The  mere  presence  of  a 
chemical  substance  in  an  environmental 
media,  absent  some  other  relevant 
information  as  noted  above,  would  not 
trigger  reporting  under  section  8(e).  The 
known  or  suspeded  toxidty  of  the 
deteded  chemical  substanc6(s)  should 
be  considered  in  conjunction  with  the 
extent,  pattern,  and  amoimt  of  the 
contamination  in  determining  whether 
to  report  such  non-emergency 
information.  The  greater  or  more  serious 
the  toxicity  of  the  subjed  chemical  or 
mixtiu«,  the  less  heavily  one  should 
weigh  the  amoimt,  extent,  and/or 
pattern  of  the  contamination. 
Conversely,  the  greater  the  amount, 
extent,  and/or  pattern  of  the 
contamination,  the  less  heavily  one 
should  weigh  the  toxidty  of  the 
chemical(s)  in  determining  the  section 
8(e)-reportability  of  that  release  or 
detection.  Information  concerning  the 
detection  of  chemical  substances 
contained  within  appropriate  disposal 
facilities  should  not  be  reported  under 
this  Part. 

(2)  Environmental  effects.  *  *  * 

(3)  Environmental  effeds.  *  *  * 

(4)  Environmental  effeds.  •  *  * 

(5)  Environmental  effeds.  *  *  * 

***** 

4.  By  revising  Part  VII  to  read  as 
follows: 

Vn.  Information  Which  Need  Not  Be 
Reported 


"Substantial  risk"  information  need 
not  be  reported  if  it: 

(a)  Is  obtained  from  one  of  the 
following  sources: 

1.  An  offidal  publication  or  offidal 
report  published  or  made  available  to 
the  general  public  by  EPA  or  another 
Federal  agen^. 

2.  A  sdentific  publication  to  which  an 
EPA  Headquarters  library  subscribes  or 
that  is  referenced  in  a  data  base, 
including  one  which  is  computerized,  to 
which  an  EPA  Headquarters  library 
subscribes. 

3.  A  data  base,  including  one  which 
is  computerized,  to  which  an  EPA 
Headquarters  library  subscribes. 

Note;  Spedfically  regarding  paragraphs  (2) 
and  (3)  almve,  general  informaUon 
concerning  the  data  bases  and  publications  to 
which  the  EPA  Headquarters  libraries 
subscribe  is  available  from  the 
Environmental  Assistance  Division  (TS-799), 
Office  of  Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  401  M. 

St..  SW..  Washington,  DC  20460,  (202)  554- 
1404,  TDD:  (202)  554-0551. 

4.  A  major  written  news  publication 
(i.e.,  newspaper,  news  magazine,  trade 
press)  with  national  circulation  in  the 
U.S. 

5.  A  radio  or  television  news  report 
broadcast  nationally  in  the  U.S. 

Note:  Spedfically  regarding  paragraphs  (4) 
and  (5)  above,  EPA  antidpates  that 
information  will  be  obtained  from  news 
publications  with  less  than  national 
circulation,  or  radio  or  television  news 
reports  broadcast  only  on  a  local.  State,  or 
regional  level.  In  such  cases,  the  information 
must  be  reported  under  sedion  8(e)  of  TSCA 
unless  the  subjed  person  has  actual 
knowledge  that  EPA  has  been  adequately 
informed  of  such  information  through  that  or 
another  source. 

6.  A  national  public  scientific 
conference  or  meeting  held  within  the 
U.S.,  provided  that  the  information  is 
captured  accurately  by  way  of  a  meeting 
transcript,  abstract,  or  other  such  record, 
and  has  been  dted  in  a  bibliographic/ 
abstract  computerized  data  b^, 
publication,  or  report  of  the  type  dted 
in  paragraphs  (1),  (2),  (3),  (4),  or  (5) 
above  within  30  days  of  obtaining  such 
information. 

(b)  Corroborates  (i.e.,  substantially 
duplicates  or  confirms)  in  terms  of,  for 
example,  route  of  exposure,  dose, 
species,  strain,  sex,  time  to  onset,  and 
severity,  a  well-recognized/well- 
established  serious  adverse  effect  for  the 
subject  chemical(s),  unless  such 
information  concerns  effects  observed  in 
association  with  emergency  incidents  of 
environmental  contamination  as 
described  in  Part  V(c). 

(c)  Is  information  that  is  reported  to 
EPA  within  30  calendar  days  for  non- 
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emergency  information,  or  immediately 
(i.e..  as  soon  as  the  subiect  person  has 
knowledge  of  the  incident)  for 
emergency  information,  pursuant  to  a 
mandatory  reporting  requirement  of  any 
statutory  authority  that  is  administered 
by  EPA  (including,  but  not  limited  to. 
the  Toxic  Substances  Control  Act;  the 
Federal  Water  Pollution  Control  Act;  the 
Clean  Air  Act;  the  Fedwal  Insecticide. 
Fungicide,  and  Rodentidde  Act;  the 
Safe  Drinking  Water  Act;  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act;  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act;  the  Resource  Conservaticxi  and 
Recovery  Act.  the  Pollution  Prevention 
Act;  the  Emergency  Planning  and 
Community  lUght-to-Know  Act). 

(d)  Is  information  that  is  reported  to 

a  ^te  udthin  30  calmdar  days  for  non- 
emergency  information,  or  immediately 
(La.,  as  so(m  as  the  subject  person  has 
knowledge  the  incident)  for 
emergency  information,  pursuant  to  a 
mandatory  reporting  requirement  under 
any  Fedeitd  statute  administered  by 
EPA  and  delegated  to  that  State  (e.g., 
Naticnial  Pollutant  Discharge 
Elimination  System  (NPD^)  permit 
requirements),  or 

(e)  Is  infcHination  that  is  reported  to 

a  State  within  30  calendar  days  for  non¬ 
emergency  information,  or  inomediately 
(i.e.,  as  soon  as  the  subject  persmi  has 
knowledge  of  the  inddoit)  for 
emerMncy  information,  pursuant  to  a 
mandatory  reporting  provision  of  an 
EPA-authoriz^  State  program 
established  under  a  Federal  statute 
administered  by  EPA. 

5.  By  revising  Part  DC  to  read  as 
follows: 

DC.  Reporting  Reauirements 

Notices  shall  be  aelivered  to  the 
TSCA  Document  Receipt  Office  (TS- 
790),  (Attn:  Section  8(e)  Coordinator), 
of  Pollution  Prm^tion  and 
Toxics.  Environmental  Protection 
Agency,  401 M  St.,  SW..  Washington, 
DC  20460. 

A  notice  should: 

(a)  Be  sent  by  certified  mail,  or  in  any 
other  way  permitting  verification  of  its 
receipt  by  the  Agracy, 

(b)  State  that  it  is  being  submitted  in 
accmtlance  with  section  B(e), 

(c)  Cfontain  the  job  title,  name, 
address,  telephcme  number,  and 
signature  of  the  person  reporting  and 
the  name  and  address  of  me 


manufacturing,  processing,  or 
distribution  establishment  with  which 
the  nersoD  is  associated, 

(cu  Idmitity  the  chemical  sifostance  or 
mixture  (including,  if  knovm,  the  CAS 


fa)  Summarize  the  adverse  effects  or 
risk  being  reported,  describing  the 


nature  and  the  extent  of  the  effects  or 
risk  involved,  and 

(f)  Contain  the  specific  source  of  the 
information  together  with  a  summary 
and  the  source  of  any  available 
supporting  technical  data. 

For  emergency  incidents  of 
environmental  contamination  (see  Part 
V(c)).  a  person  shall  report  the  incident 
to  the  Administrator  by  telephone  as 
soon  as  he/she  has  knowled^  of  the 
incident  (see  below  for  appropriate 
telephone  contacts).  The  report  should 
contain  as  much  of  the  information 
required  by  instructions  (c)  throrigh  (f) 
above  as  possible.  Twenty-four  hour 
emergency  telephone  numbers  are: 
Region  I  (Maine,  Rhode  Island, 
Connecticut,  Vermont.  Massachusetts, 
New  Hampshire).  (617)  223-7265. 
Region  n  (New  York.  New  Jersey,  Puerto 
^co.  Virgin  Islands),  (201)  548-8730. 
Region  m  (Pennsylvania,  West  Virginia. 
Virginia,  Maryland,  Delaware,  District 
of  Columbia).  (215)  597-9898. 

Region  IV  (Kentucky,  Tennessee.  North 
Carolina,  South  Garolina,  Georgia, 
Alabama,  Mississippi,  Florida).  (404) 
347-4062. 

Region  V  (Wisconsin,  Illinois.  Indiana, 
Michigan,  Ohio,  Mirmesota),  (312) 
353-2318. 

Region  VI  (New  Mexico,  Texas, 
Oklahoma,  Arkansas,  Louisiana), 

(214)  655-2222. 

Region  VII  (Nebraska.  Iowa,  Missouri, 
Kansas).  (913)  236-3778. 

Region  Vm  (Colorado,  Utah,  Wyoming, 
Mrmtana,  North  Dakota,  South 
Dakota).  (303)  293-1788. 

Region  DC  (California,  Nevada.  Arizona, 
Hawaii,  Guam),  (415)  744-2000. 
Region  X  (Washington,  Oregon,  Idaho, 
Alaska).  (206)  442-1263. 

VI.  Conclusion 

EPA  will  consider  public  comments 
submitted  in  response  to  this  Notice  and 
will  publish  in  the  Federal  Register 
refined  guidance  pertaining  to  the  types 
of  non-emergency  chemical  release  and 
detection  information  that  must  be 
reported  under  section  8(e),  the  time 
fr^es  for  reporting  section  8(e) 
information,  and  the  types  of 
information  that  need  not  be  reported 
rmder  section  8(e).  Comments  are  also 
sought  on  any  change  in  public 
reporting  bui^en  which  would  result 
from  the  revisions  and  clarifications  to 
the  1978  Policy  Statement  as  described 
herein.  The  refinements  contained  in 
this  Notice  will  not  be  effective  until 
after  EPA  issues  them  in  final  form. 

EPA  intends  to  publish  the  refined 
TSCA  section  8(e)  reporting  policy  in 
the  Cfode  of  Federal  Regulations. 


Dated:  July  2, 1993. 

Victor  |.Kiiiia. 

Acting  Assistant  Administrator,  Office  of 
Prevention,  Pesticides  and  Toxic  Substcmces. 
(PR  Doc  93-16547  Piled  7-12-93;  8:45  am) 
BtuMO  cooE  asso-sa# 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Appllcationz  For  Consolktated  Hoaring 

1.  The  Commission  has  before  it  the 
following  applications  for  a  renewal  of 
license  for  television  station 
(WHSG(TV)  and  a  new  commercial 
television  station. 


Appicant,  city, 
and  state 

FHeNa 

MM 

Docket 

No. 

A  Trinity 
Christian 
Center  of 
Santa  Ana, 
Inc.,  d/b/a 
Trinity 
Broadcast¬ 
ing  Network,  1 
Morvoe,  GA 

BRCT-911129KR 

93-156 

B.  Gierrdaie 
Broadcast- 
Ing  Com¬ 
pany,  Morv 
roe,  GA 

BPCT-020228KE 

i 

2.  Pursuant  to  section  309(e)  of  the 
communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  eai^  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR 19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  Heading  and  Applicant(si 
Section  73.610 — B 
PAA-B 

comparative — A  k  B 
Ultimate — A  8  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  test 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCXI  Dockets  Branch  (Room  230),  1919 
M  Street.  NW.,  Washington,  DC  The 
complete  text  may  also  be  purchased 
from  the  commission's  duplicating 
contractor,  Down  Town  Copy  Center, 
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1919  M  Street,  NW..  room  246, 
Washington,  DC  20037.  Telephone  no. 
(202)  452-1422. 

Barbara  A.  Kraiamaii, 

Chief,  Video  SerriceeDMsioa.  Mass  Media 
Bureau. 

(FR  Doc.  93-16578  Filed  7-12-63;  8;4S  am) 
BNJJNO  CODE  an»-01-M 


FEDERAL  RESERVE  SYSTEM 

Intercounty  Bancshares,  Inc.,  et  el.; 
AcqulsMone  of  Companies  Engaged  in 
Permissible  Nonbanidng  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  C3H 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Ba^  Holding  Company  Art  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  QK  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  othenvise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  ’’reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.*’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fart  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposaL  • 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  applicatimi  or  the 
offices  of  the  Board  of  Governors  not 
later  than  August  6, 1993. 

A.  Federal  Reserve  Bank  of  CleTsland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 


East  Sixffi  Street,  Cleveland,  Ohio 
44101: 

1.  Intercounty  Bancshares,  Inc., 
Wilmington.  Ohio;  to  acquire  The 
Williamsburg  Building  and  Loan 
Company,  Williamsburg,  Ohio,  pursuant 
to  $  225.25(bH9)  of  the  Board’s 
Regulation  Y,  and  to  merge  it  with  its 
wholly-owned  subsidiary.  ’The  National 
Bank  and  Trust  Company.  Wilmington. 
Ohio. 

2.  Whitaker  Bank  Corporation  of 
Kentucky,  Lexington.  Kmtucky,  and 
Whitaker  Bancorp,  Inc.,  Lexin^on, 
Kentucky;  to  acquire  Whitaker 
Management  Company,  Lexington, 
Kentucky,  and  the^y  engage  in 
providing  data  processing  and  data 
transmission  services  to  other  pursuant 
to  $  225.25(b)(7)  of  the  Board’s 
Regulation  Y. 

Comments  on  this  application  must 
be  received  by  July  22, 1993. 

Board  of  Govemois  of  the  Federal  Reserve 
System,  July  7, 1993. 

JennifiBr  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc  93-16519  Filed  7-12-93;  8:45  am) 
BUJJNO  CODE  a2«e«1-F 

Intemationaia  Nedertanden  Group 
N.V.;  Notice  of  Application  to  Engage 
de  novo  in  Permissible  Nonbanking 
Activities;  Correction 

This  notice  amends  a  previous  notice 
(FR  Doc.  93-8446)  publi^ed  at  page 
19107  of  the  issue  for  Monday,  April  12. 
1993. 

Under  the  Federal  Reserve  Bank  of 
New  York  heading,  the  entry  for 
Internationale  Nederlanden  Group  N.V. 
is  amended  to  include  the  following 
activities: 

In  addition,  Internationale 
Nederlanden  Group  N.V.  also  proposes 
to  engage  in  underwriting  and  dealing 
in  obligations  of  the  United  States, 
general  obligations  of  States  and  their 
political  suMivisions,  and  other 
obligations  that  state  member  banks  of 
the  Federal  Reserve  System  may  be 
authorized  to  underwrite  and  deal  in 
under  12  U.S.C  24  and  335,  including 
bankers’  acceptances  and  certificates  of 
deposit  pursuant  to  §  225.25(bHl6)  of 
the  Board’s  Regulation  Y. 

Comments  on  this  application  must 
be  received  by  July  27, 1993. 

Board  of  Governors  of  the  Federal 
Reserve  System,  July  7, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc  63-16520  Filed  7-12-93;  %AS  am) 
BiuMO  CODE  tzieei.s 


Itefitucky  Bancsharet  IncorporBted,  M 
•1.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Art  (12  U.S.C  1842)  and  § 
225.14  of  the  Board’s  Regulaticm  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(ci  of  tM  Art 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  bearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
6. 1993. 

A.  Federal  Reserve  Bank  of  Cleveland 
Oohn  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Kentucky  Bancshares  Incorporated, 
Russell,  Kentucky;  to  become  a  bank 
holding  company  by  acquiring  100 
pwcent  of  the  voting  shares  of  Kentudcy 
Bank  ft  Trust  of  Gremup  County, 
Russell,  Kentucky. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Strert,  Chicago,  Illinois 
60690: 

1.  Fortress  Bancshares,  Inc.,  Haitland, 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  Klossner 
Bancorporation,  Inc,  Hoxiston. 
Minnesota,  and  thereby  indirectly 
acquire  Houston  Security  Bank, 
Houston,  Minnesota. 

C  Federal  Reserve  Bank  of  St.  Lonis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  SL  Lcmis,  Missouri  63166: 

1.  MNB  Bancshares,  Inc.,  Malvern. 
Arkansas;  to  acquire  100  pwcent  of  the 
voting  shares  of  First  Sheridan 
Bancshares,  Inc,  Sheridan.  Arkansas, 
and  thereby  indkectly  acquire  First 
National  Bank  of  Sheridan,  Sheridan. 
Arkansas. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  July  7. 1993. 

Jannifisr  J.  Johnaon, 

Associate  Secretary  of  the  Board. 

(FR  Doc  93-16521  Filed  7-12-93;  8:45  am] 
MLUNO  COOC  aaiMI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Technical  Advisory  Committee  for 
Diabetes  Translation  and  Community 
Control  Programs:  Change  of  Location 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  58  FR  36690-><lated 
July  8. 1993. 

SUMMARY:  Notice  is  given  that  the 
meeting  location  for  the  Technical 
Advisory  Committee  for  Diabetes 
Translation  and  Community  Control 
Programs  has  changed.  The  meeting 
times,  dates,  status,  purpose,  and 
matters  to  be  discussed  announced  in 
the  original  notice  remain  unchanged. 
omCMAL  LOCATION:  Embassy  Suites 
Hotel-Atlanta  Airport,  4700  Southport 
Road.  College  Park,  Georgia  30349.  (Exit 
18  Riverdale  Road  off  1-85) 

NEW  LOCATION:  Atlanta  Airport  Hilton 
Hotel-Hapeville,  1031  Virginia  Avenue, 
Atlanta,  Georgia  30354.  (]^t  19  Virginia 
Avenue  off  1-85) 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Fredrick  G.  Murphy,  Program  Analyst, 
Division  of  Diabetes  Translation, 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  4770  Buford 
Highway,  NE,  (K-10),  Atltmta,  Georgia 
30341-3724,  telephone  404/488-5005. 

Dated;  July  8. 1993. 

Ehrin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  93-16643  Filed  7-12-93;  8:45  am) 
BIUJNO  COOC 


Symposium  on  Efforts  To  Prevent 
Injury  and  Disease  in  Agricultural 
Workers:  Meeting. 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Symposium  on  Effcuts  to  Prevent 
Initiry  and  Disease  in  Agriculhiral  Workers. 

Time  and  Dates:  9  a.m.-6  p.m.,  August  25, 
1993;  8:30  ajn.-5:30  p.m..  August  26, 1993; 
8:30  a.m.-ll:30  a.m.,  August  27, 1993. 


Place:  Hyatt  Regency  Lexington,  Regency 
Ballroom  East,  400  West  Vine  Street, 
Lexington,  Kentucky  40507. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  of  this  meeting  is  to 
review  efforts  by  NIOSH  and  its  grantees  in 
the  prevention  of  injury  and  disease  among 
agricultural  workers  and  their  families. 
Viewrpoints  and  suggestions  from  Industry, 
labor,  academia,  other  government  agencies, 
and  the  public  are  invited. 

Contact  Person  for  Additional  Information: 
Timothy  W.  Groza,  NIOSH,  CDC,  1600 
Qifton  Road  NE.,  Mailstop  D-26,  Atlanta, 
Georgia  30333,  telephone  404/639-3341. 

Dated:  July  6, 1993. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  93-16512  Filed  7-12-93;  8:45  am] 
BUJJNQ  CODE  41S0-1S-M 


Occupational  Traumatic  Injury 
Surveillance  of  Farmers  (TISF)  Project: 
Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Occupational  Traumatic  Injury 
Surveillance  of  Farmers  (TISF)  Project. 

Time  and  Date:  9  a.m.-12  noon,  August  19. 
1993. 

Place:  Prete  Building,  Large  Conference 
Room,  NIOSH,  CDC,  3040  University 
Avenue,  Morgantown,  West  Virginia  26505. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  of  this  meeting  is  to 
review  the  protocol  for  a  proposed  NIOSH 
study,  “Occupational  Traumatic  Injury 
Surveillance  of  Farmers  (TISF)  Project.” 
Individual  viewpoints  and  suggestions  from 
industry,  labor,  academia,  other  government 
agencies,  and  the  public  are  invited. 

Contact  Person  for  Additional  Information: 
John  R.  Myers,  M.S.F.,  NIOSH,  CDC,  3040 
University  Avenue,  Mailstop  1174, 
Morgantown,  West  Virginia  26505,  telephone 
304/284-5704. 

Dated:  July  6, 1993. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  93-16511  Filed  7-12-93;  8:45  ami 
BIUJNO  cooe  4160-1S-M 


CDC  Advisory  Committee  on  the 
Prevention  of  HIV  Infection  (CDC 
ACPHI):  Subcommittee  on  Promoting 
Knowledge  of  Serostatus  (Counseling, 
Testing,  Referral,  Partner  Notification): 
Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(Pub.  L.  92-463),  the  (inters  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
meetings. 

Name:  CDC  ACPHI  Subcommittee  on 
Promoting  Knowledge  of  Serostatus 
(Counseling,  Testing,  Referral.  Partner 
Notincation). 

Time:  8  a.m.-5  p.m. 

Dates:  July  30-31, 1993. 

Place:  Swissdtel  Atlanta,  3391  Peachtree 
Road,  NE.,  Atlanta.  Georgia  30326. 

Time:  8  a.m.-S  p.m. 

Dates:  September  13-14, 1993. 

Place:  Swissdtel  Atlanta,  3391  Peachtree 
Road,  NE..  Atlanta,  Georgia  30326. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  of  this  meeting  is  to 
discuss  policies  and  issues  related  to  HIV- 
antibody  counseling,  testing,  referral,  and 
partner  notiOcation  programs  and  services. 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Connie  Granoff,  Committee  Assistant,  Office 
of  the  Associate  Director  for  HIV/AIDS,  CDC, 
1600  Qifton  Road,  NE.,  Mailstop  E-40. 
Atlanta,  Georgia  30333,  telephone  404/639- 
2918. 

Dated:  July  6, 1993. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  93-16513  Filed  7-12-93;  8:45  am] 
BILUNO  CODE  4160-ia-M 


Health  Resources  and  Services 
Administration 

Supplemental  Funds  Awarded  for  the 
Summer  of  Service  Program  in 
Philadelphia 

agency:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Notice  of  supplemental  grants 
made  for  a  demonstration  program  in 
the  Philadelphia  metropolitan  area. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRS A). 
Bureau  of  Primary  Health  Care  (BPHC) 
and  Bureau  of  Health  Professions 
(BHPr),  announces  that  fiscal  year  1993 
funds  were  awarded  to  programs  in  the 
Philadelphi/f  metropolitan  area  to 
enhance  their  involvement  in  the 
Summer  of  Service  (SOS)  initiative. 
Although  these  funds  were  already 
awarded,  HRSA  is  publishing  this 
notice  to  inform  the  general  public  of 
this  activity.  Awards  had  to  be  made  as 
soon  as  possible  for  the  SOS  objective 
to  be  achieved,  since  the  SOS  program 
is  for  a  limited  period  of  time — ^June  26 
through  August  21, 1993.  Therefore, 
these  grant  applications  were  subject  to 
the  provisions  of  Part  119  of  the  PHS 
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Grants  Administration  Manual  (GAM). 
“Applications  for  Projects  with  Time 
Constraints.’* 

In  conjimction  with  the  Commission 
on  National  and  Community  Service, 
sponsor  of  the  SOS  initiative,  HRSA  has 
made  available  funding  to  enhance 
immunization  acrtivities  of  Bureau- 
funded  programs  that  are  included  as  a 
part  of  tna  SOS  initiative.  The  SOS 
program  will  engage  approximately 

I, 500  young  people  in  serving  the 
educational,  health,  public  safiaty  and 
environmental  needs  of  childrmi  at-risk 
in  urban  and  nual  locations  across  the 
country  this  summer.  Tlie  programs 
include  innovative  partnerships  of 
municipalities,  universities,  commimity 
organizations,  youth  corps  programs, 
health  care  facilities,  ana  environmental 
orcanizations. 

HRSA  was  invited  by  the  Commission 
on  National  and  Community  Service  to 
participate  by  enhancing  the  current 
activities  of  programs  located  in  the  11 
cities  that  received  SOS  funding.  Of  the 

II,  five  cities  incorporated  a  strong 
health  component  that  included 
immunization  activities.  Of  the  five. 
Philadelphia  was  the  only  dty  in  which 
BPHC-fiinded  programs  and  BHPr- 
funded  institutions  played  an  integral 
role.  For  this  reason,  competition  was 
limited  to  BPHC-funded  programs 
located  in  the  Philadelphia  metropolitan 
area. 

This  limitation  allows  for  the 
adequate  development  and  analysis  of  a 
model  national  service  program  that,  if 
successful,  can  be  implemented  in  other 
cities.  Both  the  Public  Health  Service 
(PHS)  staff  and  grantees  in  Philadelphia 
actively  participated  in  the  planning 
and  cooidination  of  the  SOS  initiative, 
giving  them  unique  background  for  the 
implementation  and  evaluation  of  this 
demonstration  effort. 

SUPPLEMENTARY  INFORMATION: 

Eligible  Entities:  Entities  located  in 
the  Philadelphia  metropolitan  area  and 
funded  under  sections  330, 340,  and 
340A  of  the  PHS  Act  were  eligible  to 
apply  for  these  mnts. 

Availability  ^  Funds:  A  total  of 
$200,000  was  awarded  to  six 
Community  Health  Centers  (funded 
under  section  330  of  the  PHS  Act)  and 
one  Public  Housing  Primary  Care 
program  (funded  under  section  340A  of 
the  PHS  Act)  in  the  Philadelphia  area. 

General  Use  of  Grant  Furias;  Programs 
may  use  the  Summer  of  Service  grant 
doUars  to: 

•  Hire  and  train  students  (ages 
ranging  horn  16-25)  who  act  as  outreach 
workers,  health  educators  and 
spokespersons  of  health  services  in  the 
community,  with  particular  emphasis 


on  immunization  services;  introduce 
students  to  health  careers  and  hmids*on 
carew  experience  whidi  focusses  on  the 
improvement  of  the  health  status  of  the 
community;  utilize  nursing  and  other 
health  professions  students  to  assist  in 
administering  immunizationr,  provide 
additional  activities  sudi  as  data  entry 
and  follow  up  of  patients.  Emphasis  will 
be  placed  tm  hiring  students  fixun  the 
commimity  in  which  the  program  is 
located. 

•  Assist  in  the  participation  of 
program  and  supervisory  staff  in  SOS 
training  activities,  including  payment  of 
salaries  of  staff  who  are  associated  vdth 
the  training  and/or  supervision  of  the 
student  workers,  including 
compensation  for  activity  beyond  100 
percent  effort,  such  as  working 
weekends  or  evening  hours. 

•  Develop  or  purchase  print  or  audio¬ 
visual  educational  and  tricing 
materials  directed  toward  educating  the 
community  on  immunizations  and 
training  student  workers  on 
immimizations,  outreach  techniques, 
and  computer  data  entry.  The  use  of 
such  material  will  be  for  students 
exercises  only  and  will  not  be  used  for 
public  use  without  obtaining  the 
appropriate  Department  clearances.. 

•  Develop  any  other  innovative 
programming  the  program  propKises  that 
will  allow  the  students  to  1m  more 
effective  in  their  roles  in  dealing  with 
the  commimity. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the  service 
component  of  SOS  activities,  contact 
Ms.  Kelly  Morton,  Office  of  the  Director, 
BPHC,  Pariclawn  Building,  room  7-05, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857  or  by  phone  at  (301)  443-2380. 
For  information  regarding  the  health 
professions  training  component  of  SOS 
activities  contact  Ms.  Caroline  Lewis, 
Office  of  Program  Development,  BHPR, 
Parklawn  Building,  room  BA-55, 5600 
Fishers  Lane.  Rocl^lle,  Maryland 
20857  or  by  phone  at  (301)  443-1530. 
For  information  on  the  coordination  of 
activities  within  Philadelphia,  contact 
the  SOS  Program  Director,  Patricia 
Gerrity,  Associate  Professor.  La  Salle 
University  School  of  Nursing.  Box  808, 
Philadelphia.  Pennsylvania  19141  or  by 
phone  (215) 951-143a 
OTHER  GRANT  INFORMATION:  It  has  been 
determined  that  the  State  of 
Pennsylvania  does  not  participate  in 
intergovernmental  review  of  programs 
under  Executive  Order  12372,  as 
implemented  by  45  CFR  part  100,  whidi 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  horn 
within  their  States  for  assistance  under 
certain  Federal  programs. 


All  grants  awarded  under  this  notice 
are  subject  to  the  Public  Health  System 
Reporting  Requirements,  and  approved 
by  the  Office  of  Management  and 
Bud^t  (OMB)  *0937-0195.  Under  these 
requirements,  the  community-based 
nongovernmental  applicants  were 
instructed  to  {uepare  and  submit  a 
Public  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  is  intended  to 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprised 
proposed  health  services  grant 
applications  submitted  by  conununity- 
ba^  nongovernmental  applicants  who 
are  requir^  to  submit  the  following 
informatitm  to  the  head  of  the 
appropriate  Stats  and  local  health 
agencies  in  the  areafs)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date:  (1)  copy  of  the  face 
page  of  the  application  (SF  424);  and  (2) 
a  summary  of  the  project  (PHSIS),  not  to 
exceed  one  page,  which  provides  a 
description  of  the  population  to  be 
served,  a  summary  of  the  services  to  be 
provided  and  a  d^cription  of  the 
coordination  planned  with  the 
appropriate  State  or  local  health 
agencies. 

The  CA4B  Catalog  of  Federal  Domestic 
Assistance  number  far  each  program  is: 
Community  Health  Center  program.  93.224; 
Health  Care  for  the  Homel^  program. 
93.151;  Public  Housing  Primary  C^ 
program,  93.927;  Educational  Assistance  to 
Individuals  from  Disadvantaged 
Backgrounds,  93.S22;  Nursing  Educational 
Opportunities  for  Individuals  from 
Disadvantaged  Backgrounds,  93.178. 

Dated:  )uly  2. 1993. 

William  A.  Robinson, 

Acting  Administrator. 

|FR  Doc.  93-16476  Filed  7-12-93;  8:45  am] 
BOiJNO  CODE  41S0-tS-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WO-226-4320-02-24 1A] 

Intent  To  Prepare  an  En^ronment^ 
Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  and  scoping. 

SUMMARY:  The  Department  of  the . 
Interior  through  the  Bureau  of  Land 
Management  (BLM)  gives  notice  of  its 
intent  to  develop  an  environmental 
impact  statement  (EIS)  pursuant  to 
section  102(2)(e)  of  the  Natirmal 
Environmental  Policy  Act  of  1969.  This 
EIS  will  analyze  the  effects  of  rangeland 
management  reform,  including 
proposed  rulemaking.  Comments  and 
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suggestions  are  invited  on  the  scope  of 
the  analysis.  This  notice  also  invites 
participation  of  affected  Federal,  State, 
emd  lo^  agencies,  as  well  as  affected 
Indian  tribes  and  other  interested 
persons. 

DATES:  Written  comments  on  the  scope 
of  the  EIS  %vill  be  accepted  until  July  23, 
1993.  Comments  received  after  tMs  date 
may  not  be  considered  in  developing 
theQS. 

ADDRESSES:  Scoping  comments  should 
be  sent  to:  Bureau  of  Land  Management, 
Division  of  Rangeland  Resources  (220), 
1849  C  Street.  NW.,  Washington,  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Write  to  the  above  address  or  call  Dave 
Darby  at  (202)  208-4790;  facsimile  (202) 
219-0902. 

SUPPLEMENTARY  INFORMATUN:  The  last 
major  revisions  to  43  CFR  part  4100, 
including  the  establishment  of  the 
current  fee  formula  in  regulations, 
occurred  in  1988.  Since  then,  new 
information  on  range  practices  and 
conditions  has  been  generated  by 
various  studies,  and  General  Accounting 
Office  audits.  These  studies  led  to  the 
follo%ving  reports:  Report  of  the 
Secretaries  of  Agricultvire  and  the 
Interior.  Grazing  Fee  Review  and 
Evaluation  Update  of  the  1986  Final 
Report;  Grazing  Fee  Review  and 
Evaluation  Final  Report,  1979-1985; 
and  1966  Western  Livestock  Grazing 
Survey.  Many  of  the  changes  to  be 
proposed  address  the  findings  of  these 
studies. 

The  BLM  administers  approximately 
165,000,000  acres  of  public  lands, 

J>rimarily  in  the  western  United  States, 
or  livestock  grazing.  There  are  more 
than  20,000  operators  grazing  livestock 
on  these  public  lands.  The  Dlepartment 
intends  to  initiate  a  proposal  for 
rangeland  reform,  including  specific 
regulatory  language.  These  proposed 
changes  may  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  natural  and  human  environment. 
Possible  alternatives  to  be  considered 
are  no  action,  different  fee  formulas,  and 
various  rangeland  management  and 
livestock  grazing  administration 
practices. 

The  Forest  Service,  U.S.  Department 
of  Agriculture,  will  be  a  cooperating 
agency  in  the  preparation  of  this  EIS  in 
accordance  with  Council  on 
Environmental  Quality  regulations  (40 
CFR  1501.6  and  1508.5)  for  the  purpose 
of  making  an  agency  decision  relat^  to 
the  establishment  of  a  formula  for 
calculatiim  grazing  fees. 

This  EIS  ^11  aodress  several  areas  of 
rangeland  management  reform, 
including,  but  not  limited  to:  l^e 


Federal  grazing  fee,  subleasing, 
unauthorized  use  (trespass),  affected 
interest,  suspended  and  extended  non¬ 
use.  placing  decisions  in  full-force  and 
effect,  debmment,  issuing  grazing 
preference  and  permits,  prohibited  acts, 
permit  or  lease  tenure,  grazing  advisory 
boards,  range  improvement  ownership, 
establishment  of  an  ecosystem 
framework  for  rangeland  management, 
and  establishment  of  National  Standards 
and  Guidelines  for  Grazing. 

The  Secretary  of  the  Interior  during 
June  1993  conducted  public  meetings  in 
the  West  to  obtain  public  views  on  the 
grazing  program.  Although  they  were 
not  part  of  the  formal 'scoping  process, 
the  Bureau  of  Land  Management  will 
consider  the  views  expressed  in  these 
meetings.  These  meetings  were  held  in 
the  following  locations: 

April  30, 1993:  Bozeman,  Montana 
May  1. 1993:  Reno,  Nevada 
May  5, 1993:  Grand  Junction,  Colorado 
May  6, 1993:  Albuquerque,  New  Mexico 
July  9, 1993:  Flagstaff,  Arizona 
Carson  W.  Pope, 

Acting  Director,  Bureau  of  Land  Management. 
(FR  Doc  93-16575  Filed  7-12-93;  8:45  amj 
BIUJNQ  CODE  4310-B4-M 


Minerals  Management  Service 

Reestablishment  of  the  Royalty 
Management  Advisory  Committee 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  reestablishment. 

SUMMARY:  The  Secretary  of  the  Interior 
(Secretary)  is  reestablishing  the  Royalty 
Management  Advisory  Committee 
(RMAC)  Charter,  which  expired 
February  25, 1993.  The  new  Charter  will 
terminate  in  2  years.  This 
reestablishment  is  required  to  allow 
RMAC  to  comment  on  the  development 
of  new  royalty  management  policies  and 
procedures.  This  Notice  is  published  in 
accordance  with  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L  92-463),  and  this  reestablishment 
action  has  been  reviewed  and  concurred 
with  by  the  Administrator  of  the 
General  Services  Administration. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Shaw,  Minerals  Management  Service, 
Associate  Director  for  Royalty 
Management,  Denver  Office,  Denver 
Federal  Center.  Building  85,  P.O.  Box  ' 
25165,  Denver,  CO,  80225,  telephone 
number  (303)  231-3058. 

SUPPLEMENTARY  INFORMATION:  The 
RMAC  was  initially  chartered  in  August 
1985  and  subsequently  rechartered 
twice  with  the  last  Charter  expiring  on 
February  25, 1993.  It  is  a  viable 


mechanism  for  the  Department  of  the 
Interior  to  solicit  the  riewpoints  of 
organizations  most  affected  by  Royalty- 
related  policies.  The  RMAC.  as 
representatives  of  MMS  constituencies, 
provides  advice  and  recommendations 
on  proposed  changes  for  improvement 
of  the  Royalty  Management  Program 
that  have  been  and  are  of  continuing 
interest  to  States,  Indian  tribes,  Indian 
allottees,  and  industry.  The  RMAC 
consists  of  members  representing  the 
diversified  interests  of  these  groups.  The 
Department  has  no  other  capabilities  to 
meet  these  objectives  through  other 
organizations  or  committees. 

Certification:  I  hereby  certify  that  the 
Royalty  Management  Advisory 
Committee  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
tlie  Interior  by  numerous  legislative 
requirements,  most  recently  by  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (30  U.S.C. 

1701  et  seq.).  Significant  and  continuing 
statutory  requirements  can  also  be 
found  in  the  Allotted  Lands  Indian 
Leasing  Act  of  May  11, 1938  (25  U.S.C 
396  et  seq.),  the  Tribal  Lands  Leasing 
Act  of  May  11. 1938  (25  U.S.C  396a  et 
seq.),  the  Minerals  Lands  Leasing  Act  of 
February  25, 1920  (30  U.S.C  181  et 
seq.),  the  Submerged  Lands  Act  of  1953 
(43  U.S.C  1301  et  seq.),  the  Outer 
Continental  Shelf  Lands  Act  of  1953  (43 
U.S.C.  1331  et  seq.)  as  amended  in  1978 
(43  U.S.C.  1801  et  seq.),  and  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C  1711). 

Dated:  July  6. 1993. 

Bruce  Babbitt, 

Secretary  of  the  Interior. 

IFR  Doc.  93-16526  Filed  7-12-93;  8:45  am) 
BILIWO  CODE  4310-Mn-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-6  (Sub.  »351X)] 

Exemption  and  Interim  Trail  Use  or 
Abandonment;  Burlington  Northern 
Railroad  Co.;  in  St.  Cloud,  Steams 
County,  MN 

Decided:  July  7, 1993. 

Burlington  Northern  Railroad 
Company  (BN)  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
subpart  F — ^Exempt  Abandonments  to 
abandon  its  2.86-mile  line  of  railroad 
between  milepost  59.50  and  milepost 
62.45  in  St.  Cloud,  Steams  County,  MN. 

BN  has  certified  that;  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
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traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period:  and  (4)  the  requirements  at  49 
CFR  1105.7, 49  CFR  1105.8.  49  CFR 
1105.11,  49  CFR  1105.12  (newspaper 
publication),  and  49  CFR  1152.50(d)(1) 
(notice  to  governmental  agencies)  have 
been  met. 

On  May  17  and  May  20, 1993,  prior 
to  the  filing  of  the  notice  of  exemption, 
the  City  of  St.  Cloud,  MN,  filed  a 
statement  indicating  its  willingness  to 
assume  financial  responsibility  for 
interim  trail  use  and  rail  banking  of  the 
line  pursuant  to  the  National  Trails 
System  Act  (Trails  Act),  16  U.S.C. 
1247(2),  and  the  Commission’s 
implementing  regulations  at  49  CFR 
1152.29.  By  letter  filed  on  June  3, 1993, 
BN  responded  that  it  was  amendable  to 
issuing  a  notice  of  interim  trails  use 
once  the  notice  of  exemption  is  filed. 

While  a  request  for  interim  trail  use 
need  not  be  filed  imtil  10  days  after  the 
date  of  the  notice  of  exemption  is 
published  in  the  Federal  Register  [49 
CFR  1152.29(b)(2)].  the  provisions  of  16 
U.S.C.  1247(d)  are  applicable  and  all  of 
the  criteria  for  imposing  interim  trail 
use/rail  banking  have  b^n  met. 
Accordingly,  in  light  of  BN’s 
willingness  to  enter  into  negotiations, 
an  NITU  will  be  issued  under  49  CFR 
1152.29.  The  parties  may  negotiate  an 
agreement  during  the  180-day  period 
prescribed  below.  If  no  agreement  is 
reached  within  180  days,  BN  may  fully 
abandon  the  line.  See' 49  CFR 
1152.29(d)(1). 

The  City  of  St.  Cloud’s  filing  of  a  trail 
use  request  does  not  preclude  other 
parties  fiem  filing  interim  trail  use 
requests  within  10  days  after  the 
publication  of  the  notice  of  this 
exemption  in  the  Federal  Register.  See 
§  1152.29(a).  Any  other  political 
subdivision,  state  or  qualified  private 
entity  interested  in  acquiring  or  using 
the  involved  right-of-way  for  interim 
trail  use/rail  banking  may  file  an 
appropriate  request  by  July  23, 1993.  BN 
is  directed  to  respond  to  all  such 
requests.  Use  of  (he  right-of-way  for  trail 
purposes  is  subject  to  restoration  for 
railroad  purposes. 

The  City  of  St.  Cloud  alternatively 
requests  the  imposition  of  a  180-day 
public  use  condition  precluding  BN 
firom  disposing  of  the  real  estate  to  imy 
entity  othw  than  a  public  user. 
Moreover,  it  requests  that  BN  retain  for 
180  days  firom  the  elective  date  of  the 


abandonment  all  structures  (e.g., 
bridges,  trestles,  tunnels)  on  the  right-of- 
way  that  are  necessary  for  future 
recreational  trail  use,  imless  the  real 
estate  is  sold  or  transferred  to  a  public 
user. 

A  request  for  a  public  use  condition 
must  conform  witn  49  CFR  1152.28(a)(2) 
and,  as  specified  there,  it  must  set  fotdi; 
(1)  'The  condition  sou^t;  (2)  the  public 
importance  of  the  condition;  (3)  the 
period  of  time  for  which  the  condition 
would  be  effective;  and  (4)  justification 
for  the  time  period.  Because  the 
potential  trail  user  has  met  these 
criteria,  a  180-day  public  use  condition 
will  also  be  impost.  We  note  that  a 
public  use  condition  is  not  imposed  for 
the  benefit  of  any  one  potential 
purchaser,  but  rather  to  provide  an 
opportunity  for  any  interested  person  to 
acquire  the  right-of-way  that  has  been 
found  suitable  for  public  purposes,, 
including  trail  use. 

As  a  condition  to  this  exemption,  any 
employee  adversely  afiected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  August 
12. 1993,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),*  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  *  must  be  filed  by  July  23, 
1993.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  August  2, 

1993,  with:  Office  of  the  Secrotary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washin^on,  DC  20423. 

A  copy  of  any  pleamng  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Sarah  J. 

’  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  dale  of  the  notice  of  eKemption.  See 
Exemption  c/  Out-of-Setvice  Rail  Line*,  5  LCC.  2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

’  See  Exempt,  of  Rail  Abandoment— Offers  of 
Finan.  Assist.,  4  LC&  2d  164  (1987). 

’The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


Whitley,  Esq.,  Burlington  Northern 
Railroad  Ckimpany,  3800  Continental 
Plaza,  777  Main  Street,  Fort  Worth.  TX 
76102-5384. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

BN  has  filed  an  environmental  report 
which  addresses  the  abandonment’s 
effects,  if  any,  on  the  environmental  and 
historic  resources.  The  Section  of 
Energy  and  Environment  (SEE)  will 
issue  an  environmental  assessment  (EA) 
by  July  16, 1993.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEE  (room  3219,  Interstate  (Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEE, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
or  other  trail  use/rail  banking  conditions 
will  be  imposed,  where  appropriate,  in 
a  subsequent  decision. 

It  is  ordered: 

1.  Subject  to  the  conditions  set  forth 
above.  BN  may  discontinue  service, 
cancel  tariffs  for  this  line  on  not  less 
than  10  days’  notice  to  the  (Commission, 
and  salvage  track  and  related  material 
consistent  with  interim  trail  use/rail 
banking  after  the  effective  date  of  this 
notice  of  exemption  and  NITU.  Tariff 
cancellations  must  refer  to  this  notice  of 
exemption  and  NITU  by  date  and  docket 
numl^r. 

2.  'The  abandonment  of  the  above- 
described  line  is  subject  to  the  condition 
that  BN  leave  intact  the  right-of-way, 
including  all  bridges,  trestles,  culverts, 
tunnels,  and  other  similar  structures 
(but  not  track  or  track  materials),  for  a 
period  of  180  days  finm  the  effective 
date  of  this  exemption,  to  enable  any 
State  or  local  government  agency  or 
other  interested  person  to  negotiate  the 
acquisition  of  the  line  for  public  use. 

3.  If  an  interim  trail  use/rail  banking 
agreement  is  reached,  it  must  require 
the  trail  user  to  assume,  for  the  term  of 
the  agreement,  full  responsibility  for 
management  of  any  liability  arising  out 
of  the  transfer  or  use  of  (unless  the  user 
is  immune  fi-om  liability,  in  which  case 
it  need  only  indemnify  BN  against  any 
potential  liability)  and  the  payment  of 
any  and  all  taxes  that  may  m  levied  or 
assessed  against  the  right-of-way. 

4.  Interim  trail  use/rail  banking  is 
subject  to  the  future  restoration  of  rail 
service. 

5.  If  the  user  intends  to  terminate  trail 
use,  it  must  send  the  Ck)mmission  a 
copy  of  this  notice  of  exemption  and 
NITU  and  request  that  it  be  vacated  on 

a  specified  date. 
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6.  If  an  agreement  for  interim  trail 
use/iail  banking  is  reached  by  the  180th 
day  after  publication  of  this  notice, 
interim  trail  use  may  be  implemented. 

If  no  agreement  is  reach  by  the  180th 
day,  BN  may  fully  abandon  the  line. 

7.  Provided  no  formal  expression  of 
intent  to  file  an  ofier  of  fin^dal 
assistance  has  been  received,  this  notice 
of  exemption  and  NTTU  will  be  efiective 
August  12. 1993. 

By  the  Commission,  Joseph  R  Dettmar, 
Acting  Diiector,  Office  of  Proceedings- 
Sidney  L.  Strickland,  Jr., 

Secretaty. 

[FR  Doc.  93-16527  Filed  7-12-93;  8:45  am} 
■LUNO  cooc  Toaa-et-M 

[Docket  No.  AB-343  (Sub^  2Xtt 

Wisconsin  Department  of 
Transportation— Abandonment 
Exemptlofv— in  Winnebago  County,  Wl 

[Docket  Nol  AB-383  (Sub-No.  IX)] 

WIsconein  A  Southern  Railroad  Co.— 
Diacontinuance  Exemption— in 
Winnebago  County,  Wl 

AGENCY:  Interstate  Oimmerce 
Commission. 

ACTION;  Notice  of  exemption. 

SUmiARV:  The  Commission  exempts 
firom  the  prior  approval  requirements  of 
49  U.S.C  10903-10904  the 
abandonment  by  the  Wisconsin 
Department  of  Transportation  and  the 
discontinuance  of  service  by  Wisconsin 
A  Southwn  Railroad  Co.  of  2.1  miles  of 
the  Oahkosh  Subdivision  rail  line 
extending  between  mileposts  185.6  and 
187.7  in  Oshkosh,  Winnebago  Coimty, 
Wl,  subject  to  environmental  and 
standard  labor  protective  conditions. 

The  transactions  are  also  exempted  firom 
the  ofier  of  financial  assistance  and 
public  use  procedures  of  49  U.S.C. 

10905  and  10906,  respectively. 

OATES:  This  exemption  will  be  efiective 
on  July  13, 1993.  Petitions  to  reopen 
must  he  filed  by  August  7, 1993. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  Nos.  AB-343  (Sub-No.  2X)  and 
AB-383  (Sub-No.  IX)  to  (1)  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423  and  (2)  John  D. 
Hefiher,  Gerst,  Heffiier,  Carpenter  & 
Precup,  1700  K  Street,  NW.,  Suite  1107, 
Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  (202)  927-5610.  (TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 


a  copy  of  the  full  decision,  write  to,  call, 
or  pi^  up  in  pwson  from  Dynamic 
Concepts.  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 

(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5271.) 
Decided:  June  30. 1993. 

By  the  Conunission,  CSiairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden. 

Sidney  L.  Strickland, 

Secretary. 

(FR  Doc.  93-16528  Filed  7-12-93;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Commission  on  the  Future  of  Worker- 
Management  Relations;  Notice  of 
Meeting 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Commission  on  tha 
Future  of  Worker-Management  Relations 
was  established  in  accordance  with  the 
Federal  Advisory  Committee  Act 
(FACA)  Pub.  L.  92-463.  Pursuant  to 
section  10(a)  of  FACA,  this  is  to 
announce  that  the  Commission  will 
meet  at  the  time  and  place  shown 
below. 

TIME  AND  place:  The  meeting  will  be 
held  on  Wednesday,  July  28, 1993  firom 

10  to  4:30  p.m.  Confrirence  Room  N- 
3437  A-^  in  the  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington,  DC 

AGENDA:  The  agenda  for  the  meeting  is 
as  follows:  Five  or  six  presentations  of 
workplace  committees  and  other  forms 
of  participation  drawn  from: 

•  Large  and  small  enterprises; 

•  Manufrcturing  and  service 
industries;  and 

•  Workplaces  under  collective 
agreements  and  workplaces  with  no 
collective  agreements. 

PUBLIC  PARTICIPATION:  The  Commission 
will  be  in  session  from  10  a.m.  to  12 
noon  when  it  will  recess  for  lunch  and 
will  return  at  1  p.m.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-serve  basis.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Commission  to  obtain 
appropriate  accommodations. 
Individuals  or  organizations  wishing  to 
submit  written  statements  should  send 

11  copies  to  Mrs.  June  M.  Robinson, 
Designated  Federal  Official, 
Commission  cm  the  Future  of  Worker- 


Management  Relations.  U.S.  Department 
of  La^,  200  Constitution  Avenue, 

NW.,  Room  C-2318,  Washington.  DC 
20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  June  M.  Robinson,  Designated 
Federal  Official,  Commission  on  the 
Future  of  Worker-Management 
Relations.  U.S.  Department  of  Labor, 
room  C-2318,  200  Constitution  Avenue. 
NW.,  Washington,  DC  20210,  telephone 
(202)  219-9148. 

Signed  at  Washington,  DC,  this  7th  day  of 
July  1993. 

Robert  B.  Reich, 

Secretary  of  Labor. 

(FR  Doc.  93-16548  Filed  7-12-93;  8:45  araj 
BtLUNC  COOE  4sta-as-« 

Glass  Ceiling  Commission;  Notice  of 
Meeting 

SUMMARY:  Pursuant  to  title  II  of  the  Civil 
Rights  Act  of  1991  (Pub.  L.  102-166) 
and  section  9  of  the  Federal  Advisory 
Committee  Act  (FACA)  (Pub.  L.  92-462, 
5  U.S.C  app.  II)  a  Notice  of 
Establishment  of  the  Glass  Ceiling 
Commission  was  published  in  the 
Federal  Register  on  March  30. 1992  (57 
FR  10776).  Pursuant  to  section  10(a)  of 
FACA,  this  is  to  announce  a  meeting  of 
the  Commission  which  is  to  take  place 
Thursday  July  29, 1993.  The  purpose  of 
the  Commission  is  to.  among  other 
things,  focus  greater  attention  to  the 
importance  of  eliminating  artificial 
barriers  to  the  advancement  of  women 
and  minorities  to  management  and 
dedsionnxaking  positions  in  business. 
The  Commission  has  the  practical  task 
(^:  (a)  Conducting  basic  research  into 
the  practices,  policies  and  manner  in 
which  management  and  decisionmaking 
positions  in  business  are  filled;  (b) 
conducting  comparative  research  of 
businesses  and  industries  in  which 
women  and  minorities  are  promoted  to 
management  and  decisionmaking 
positions,  and  businesses  and  industries 
in  which  women  and  minorities  are  not 
promoted  to  such  positicms;  and  (c) 
recommending  measures  designed  to 
enhance  opportunities  for  and  the 
elimination  of  artificial  barriers  to  the 
advancement  of  women  and  minorities 
to  management  and  decisionmaking 
positions. 

TIME  AND  PLACE:  The  meeting  will  be 
held  on  Thursday,  July  29, 1993,  from 
9-12  Noon  and  1:30  p.m.  to  4  p.m.  in 
Room  C-5310,  Seminar  Room  IB,  of  the 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC. 

AGENDA:  The  agenda  for  the  meeting  is 
as  follows: 
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(1)  Remarks  by  Secretary  of  Labor 
Rei(±; 

(b)  Brief  remarks  firom 
Commissioners; 

(c)  Discussion  of  Commission 
workplan: 

(d)  Criteria  for  Frances  Perkins- 
Elizabeth  Hanford  Dole  Award;  and 

(e)  Ancillary  considerations  attendant 
to  carrying  out  Commission  activities. 

(f)  Public  comments — time  permitting. 
PUBUC  PARTiCtPATlON:  The  meeting  will 
be  open  to  the  public.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-serve  basis — seats  will  be  reserved 
for  the  media.  Disabled  individuals 
should  contact  the  Commission  no  later 
than  July  20  to  request  accommodation 
for  their  disability.  Individuals  or 
organizations  wishing  to  submit  written 
statements  should  send  ten  (10)  copies 
to  Ms.  Joyce  Miller,  Executive  Director, 
Glass  Ceiling  Commission,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  S-2233, 
Washington,  DC  20210.  Written 
statements  must  be  received  on  or 
before  July  26, 1993,  to  be  included  in 
the  record  of  the  meeting.  Any  member 
of  the  public  who  wishes  to  speak  at 
this  meeting  should  indicate,  in 
advance,  the  nature  of  the  intended 
presentation.  The  amount  of  time  for 
each  presentation  will  be  limited  to  no 
more  than  five  minutes. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Joyce  Miller,  Executive  Director, 
Glass  Ceiling  Commission,  U.S. 
Department  of  Labor,  S-2233, 
Washington,  DC  20210,  telephone 
number  (202)  219-7342. 

Signed  at  Washington.  DC,  this  7th  day  of 
July.  1993. 

Robert  Reich, 

Secretary  of  Labor. 

[FR  Doc.  93-16549  Filed  7-12-93;  8:45  am) 
WLUNQ  CODE  4S10-23-M 


Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-1-89] 

ETL  Testing  Laboratories,  Inc. 

AGENCY:  Occupational  Safety  and  Health 
Administration.  Department  of  Labor. 
ACTION:  Notice  of  expansion  of  current 
recognition  as  a  nationally  recognized 
testing  laboratory. 

SUMMARY:  ThiA  notice  annotmces  the 
Agency’s  final  decision  on  the  ETL 
Testing  Laboratories.  Inc.  application  for 
expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL)  under  29  CFR 
1910.7. 


FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination.  NRTL 
Recognition  Program,  Occupational 
Safety  and  Healffi  Administration,  U.S. 
Department  of  Labor,  Third  Street  and 
Constitution  Avenue,  NW.,  room  N3653. 
Washington,  DC  20210. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Final  Decision 

ETL  Testing  Laboratories.  Inc.  (ETL). 
previously  made  application  pursuant 
to  section  6(b)  of  the  Occupational 
Safety  and  Health  Act  of  1970,  (84  Stat. 
1593, 29  U.S.C.  655),  Secretary  of 
Labor’s  Order  No.  9-83  (48  FR  35763), 
and  29  CFR  1910.7,  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (see  54  FR  8411,  2/28/89), 
and  was  so  recognized  (see  54  FR  37845, 
9/13/89). 

ETL  subsequently  applied  for  an 
expansion  of  its  initial  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory.  After  the  procedural 
requirements  outlined  in  29  CFR  1910.7, 
Appendix  A  were  fulfilled,  ETL’s 
recognition  was  expanded  to  include  29 
additional  test  standards  (product 
categories)  (See  54  FR  37845, 9/13/89; 

55  FR  51971, 12/18/90;  as  corrected  56 
FR  2953, 1/25/91). 

ETL  submitted  a  second  request  to 
further  expand  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  pursuant  to  29  CFR  1910.7. 
This  request  was  reviewed  by  the 
Agency  and  a  notice  of  the  request  for 
expansion  and  request  for  comments 
was  published  in  the  Federal  Register 
on  November  18, 1992  (57  FR  54422;  see 
Exhibit  19). 

There  were  two  responses  to  this 
Federal  Register  notice  of  application 
and  preliminary  finding.  Both 
respondents  supported  the  expansion  of 
ETL’s  recognition  as  an  NRTL.  (See 
Exhibits  20-1  and  20-2.) 

It  is  OSHA’s  determination  that  ETL 
Testing  Laboratories,  Inc.  has 
demonstrated  that  it  can  adequately  test 
and  certify  products  imder  the 
requested  test  standards. 

Notice  is  hereby  given  that  ETL’s 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  has  been  expanded 
to  include  the  test  standards  (product 
categories)  listed  below. 

Copies  of  all  pertinent  documents 
(Docket  No.  NRTL-1-89),  are  available 
for  inspection  and  duplication  at  the 
Docket  Office,  Room  N-2634. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Third  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20210. 

The  addresses  of  the  laboratories 
covered  by  this  recognition  are:  ETL 


Testing  Laboratories,  Inc.,  Cortland 
Safety  Division,  Industrial  Park. 
Cortlwd,  New  York  13045,  ETL  Testing 
Laboratories.  Inc.,  5855-P  Oakbrook 
Parkway,  Norcross,  Georgia  30093,  ETL 
Testing  Laboratories,  Inc.,  West  Coast 
Division,  660  Forbes  Boulevard,  South 
San  Francisco,  California  94060. 

Final  Decision  and  Order 

Based  upon  the  facts  fovmd  as  part  of 
the  ETL  Testing  Laboratories,  Inc. 
original  recognition,  including  details  of 
necessary  test  equipment,  procedmes, 
and  special  apparatus  or  facilities 
need^,  adequacy  of  the  staff,  the 
application(s),  documentation 
submitted  by  the  applicant  (see  Exhibits 
18  A  and  18  B).  comments  submitted  by 
the  public,  and  the  OSHA  staff  finding 
including  the  original  On-Site  Review 
Report,  as  well  as  the  evaluation  of  the 
ciirrent  request  (see  Exhibit  18  C). 

OSHA  finds  that  ETL  Testing 
I.aboratories.  Inc.  has  met  the 
requirements  of  29  CFR  1910.7  for 
expansion  of  its  present  recognition  to 
test  and  certify  equipment  or  materials. 

Pursuant  to  the  authority  in  29  CFR 
1910.7,  the  ETL  Testing  Laboratories, 
Inc.  recognition  is  hereby  expanded  to 
include  the  62  additional  test  standards 
(product  categories)  cited  below,  subject 
to  the  conditions  listed  below,  l^is 
recognition  is  limited  to  equipment  or 
materials  which,  under  29  CFR  Part 
1910,  require  testing,  listing,  labeling, 
approval,  acceptance,  or  certification  by 
a  Nationally  Recognized  Testing 
Laboratory.  'This  recognition  is  limited 
to  the  use  of  the  following  62  additional 
test  standards  for  the  testing  and 
certification  of  equipment  or  materials 
included  within  the  scope  of  these 
standards. 

ETL  has  stated  that  these  standards 
are  used  to  test  equipment  or  materials 
which  can  be  used  in  environments 
under  OSHA’s  jurisdiction,  and  OSHA 
has  determined  that  they  are 
appropriate  within  the  meaning  of  29 
CFR  1910.7(c). 

ANSI/UL  62 — ^Flexible  Cord  and  Fixture 
Wire 

ANSl/UL  96 — Lightning  Protection 
Components 

ANSI/UL  198B — Class  H  Fuses 
ANSI/UL  198D — High-Interrupting-Capacity 
Class  K  Fuses 

ANSI/UL  198E — QassR  Fuses 
ANSI/UL  198F — Plug  Fuses 
ANSI/UL  198G — Fuses  for  Supplementary 
Overcurrent  Protection 
ANSI/UL  198H— Class  T  Fuses 
ANSI/UL  198L — DC  Fuses  for  Industrial 
Uses 

ANSI/UL  198M — Mine-Duty  Fuses 
ANSI/UL  207 — Refrigerant  Containing 
Components  and  Accessories, 
Nonelectrical 
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ANSIAJL  244A—SoUd^tats  Controls  for 
Appliances 

ANSIAJL  347— High-Voltage  Industrial 
Control  Equipment 
ANSIAJL  353 — Limit  Controls 
ANSIAJL  372  c^-^Vimary  Safety  Contn^s  for 
Gaa-  and  Oil-Fired  Appliances 
ANSIAJL  467— Electric^  Grounding  and 
Bonding  Equipment 

ANSIAJL  469 — Musical  Instruments  and 
Accessaries 

ANSIAJL  486A— Wire  Connectors  and 
Soldering  Lugs  for  Use  With  Copq>OT 
Conductors 

ANSIAJL  514A— Metallic  Outlet  Boxes, 
Electrical 

ANSIAJL  514B— Fittings  ftn*  Conduit  and 
Outlet  Boxes 

ANSIAJL  514C— Natunetallic  Outlet  Boxes, 
Flush-Device  Boxes  and  Covets 
ANSIAJL  716 — Nonmetallic  Sheathes  Cables 
ANSIAJL  761<^> — Prattle  Electric  Lighting 
Units  for  Use  in  Hazardous  (Classified) 
Locations 

UL  810— Capacitors 
ANSIAJL  859— Personal  dooming 
Applicancas 

ANSIAJL  877  Qrcuit  Bredcsn  and 

CircuM-Breaker  Bndoauzes  far  Use  in 
Haaaidous  (Classified)  Locations 
ANSIAJL  886 Electrical  Outlet  Boxes  and 
nttings  for  Use  in  Hazardous  (Classified] 

InraHnna 

ANSIAJL  900— Test  Perfotmanoa  of  Air-Flltar 
Units 

ANSIAJL  983 — Snrveillanoe  Cameras 
UL  i022 — Line  Isolated  Monitors 
ANSIAJL  1028— Electric  Hair-Clipptng  and 
-Shaving  Appliances 
UL  1047 — Isolated  Ponver  Systems 
EquifHneot 

ANSl/UL  1063— Machine-Tool  Wires  and 
Cables 

UL  1066 — Low-Voltage  AC  and  DC  Power 
Orcuit  Breakers  Used  in  Endosures 
ANSIAJL  1277— Electrical  Biwer  and  Control 
Tray  Cables  wMi  Optional  OptkaLPiber 
Mfsiibfifi 

ANSIAJL  1286— Office  Furnishings 
ANSIAJL  1310-^irect  Plug-In  Transformer 
Units 

ANSIAJL  1409— Low-Voltage  Video  Products 
Without  Cathode-Ray-Tube  Displays 
ANSIAJL  1446 — Systenu  of  Insulatii^ 
Materials— Genoral 
UL  1449— Transient  Voltage  Surge 
Suppressors 

ANSIAJL  1450— Motor-Operated  Air 
Compressors,  Vacuum  Pumps  and  Painting 
Equipment 

ANSIAJL  1557— Electrically  Isolated 
Semiconductor  Devices 
ANSIAJL  1559— Insect-Control  Equipmmt, 
Electrocution  Type 

ANSIAJL  1561 — L^e  General  Purpose 
Transformers 

UL  1562 — ^Transformers,  Distribution,  Dry- 
Type — Over  600  Vdts 

ANSIAJL  1563— Electric  Hot  Tubs,  Spas,  and 
Associated  Equipment 
ANSIAJL  1573-— Stage  and  Studio  Lighting 
Unite 

ANSIAJL  1574 — ^Track  Lifting  Systems 
UL  1594— Sewing  and  Citfting  Machines 
ANSIAJL  1624— Light  Industrial  and  Fixed 
Electric  Tools 


ANSIAJL  1647 — Motor-Operated  Massage 
and  Exercise  Machines 
UL  1660— Liquid-Tight  Flexible  Noiunetallic 
Conduit 

ANSIAJL  1727— Commercial  Electric 
Personal  Groaming  Appliances 
UL  1778— Unintemipti^  Power  Supply 
Equipment 

UL  1812 — Ducted  Heat  Recovery  Ventilators 
UL  1815 — Nonducted  Heat  Recovery 
Ventilators 

UL  1917 — Solid-State  Fan  Speed  Controls 
UL  1995 — ^Heatii^  and  Cooling  Equipment 
ANSI/IEEE  C37.20.1 — Metal^ncloeed  Low 
Voltage  Power  Circuit  Breaker  Switchgear 
ANSI/IEEE  C37.2a2— Metaldad  and 
Station-Type  Cubicle  Switchgear 
ANSI/IEEE  C^.20.3 — Metal-Enclosed 
InteiTupter  Switchgear 
ANSI/ISA  Sl2.12<^-^lectrical  Equipment 
'  for  Use  in  Class  L  Division  2,  Hazardous 
(Classified)  Locations 
*  Testing  a^  cutification  ia  limited  to 
equipment  designed  for  use  with  "liquefied 
petroleum  gas”  (“LPG”  (w  “LP-Gas"). 

2  Testing  and  certification  ia  limited  to 
Class  I  locaticms. 

Note:  The  use  of  ANSIAJL  913 — 
“Intrinsically  Safe  Apparatus  and  Associated 
Apparatus  fm  Use  in  Qass  I,  II,  and  in. 
Division  I,  Hazwdous  Locations”,  for  which 
ETL  has  previously  received  recqpiiticm  far 
the  testing  and  certification  of  products,  is 
heretqr  also  limited  to  Qass  L  IMviskm  1 
locations. 

ETL  Testing  LaboraUnies,  hoc.  must 
also  abide  by  the  fioUQfwing  conditions 
of  this  e^qpansion  (tf  its  recognition,  in 
addition  to  those  already  required  by  29 
CFR  1910.7: 

This  recognition  does  not  apply  to 
any  a^>ect  ^  any  program  whi^  is 
available  only  to  qualified 
mmufacturars  and  is  based  upon  the 
NRTL’s  evaluation  and  accremtation  of 
the  manufacturer’s  quality  assurance 
program; 

Occupational  Safety  and  Health 
Administratian  shall  be  allowed  access 
to  ETL’s  facilities  and  recmrds  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

If  ETL  has  reason  to  doubt  the  efficacy 
of  any  test  standard  it  is  using  under 
this  program,  it  shall  promptly  infcmn 
the  organization  that  develop^  the  test 
standard  of  this  fact  and  provide  that 
organization  with  apprc^riate  relevant 
infwmation  upon  which  its  concerns 
are  based; 

ETL  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  ETL  agrees  that  it  will 
allow  no  represmitation  that  It  is  either 
a  recognized  or  an  accredited  Nationally 
Reco^oized  Testing  Laboratory  (NRTL) 
without  clearly  inmcating  the  specific 
equipment  or  matuial  to  which  this 


recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

ETL  shall  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  erf 
ownership  or  key  personnel,  including 
details; 

ETL  will  continue  to  meet  the 
requirements  for  rendition  in  all  areas 
where  it  has  been  recognized:  and 

ETL  will  always  cooperate  with 
OSHA  to  assure  compliance  with  the 
letter  as  well  as  tbe  ^irit  of  its 
recognition  and  29  1910.7. 

EFFECTIVE  DATE:  This  recognition  will 
become  effective  on  fuly  13, 1993,  and 
will  be  valid  for  a  period  of  five  years 
from  the  date  of  the  original  recognition, 
September  13. 1989,  until  September  13, 
1994,  unless  terminated  prior  to  that 
date,  in  accordance  with  29  CFR  1910.7, 

Signed  at  Washington  DC.  this  6th  day  of 
July,  1993. 

David  C  Zei^er, 

Acting  Assistant  Sectekay. 

(FR  Doc.  93-16556-1  Filed  7-12-93;  8:45 
ami 


AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 

ACTION:  Request  for  additional 
comments  on  the  GTE  TestMari: 
Laboratories’  applicatioii  for  recognition 
as  a  nationally  recognized  testing 
laboratory, 

SUMMARY:  'This  notice  re-opens  the 
record  for  additional  comments 
concerning  whether  GTE  TestMark 
Laboratories  can  meet  the  independence 
requirement  for  recognitiem  as  a 
nationally  recognized  testing  labcuratory 
(NRTL)  under  29  CFR  1910.7. 

DATES:  Additional  comments  must  be 
submitted  by  August  12, 1993. 

ADDRESS:  Send  comments  to:  NRTL 
Recognition  Program.  Office  of  Variance 
Determination,  Occupational  Safety  and 
Health.  Administration.  U.S.  Department 
of  Labor.  Third  Street  and  Constitution 
Avenue,  NW.,  room  N3653. 

Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT; 
Henry  Woodcock,  Acting  Directed, 
Office  of  Variance  Determination,  NRTL 
Recognition  Program.  Occupational 
Scifety  and  Health  Administration.  U.S, 
Department  of  Labor,  Third  Street  and 
Constitution  Avenue,  NW.,  room  N3653, 
Washington,  DC  20210. 


aajjNS  eooc  «to-ae4i 
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SUPPLEMENTARY  StFORMATION: 

L  Background 

A  Notice  of  Application  for  the 
recognition  of  CTE  TestMark 
Laboratories  (TML)  for  recognition  as  a 
nationally  recognized  testing  laboratory 
(NRTL)  and  Preliminary  Finding  was 
published  in  the  Federal  Register,  July 
8, 1992  (57  FR  30235).  The  American 
Coimcil  of  Independent  Laboratories, 
Inc.  (AOL),  raised  several  issues 
concerning  the  independence  of  GTE 
TestMark  and  opposed  the  Laboratory’s 
application  for  recognition  (Exhibit  4- 
1).  OSHA  is  requesting  additional 
comments  on  the  independence  issue 
before  determining  whether  GTE 
TestMark  Laboratories  is  eligible  for 
recognition  as  an  NRTL. 


subject  to  the  tested  equipment 
requirements  because  its  parent.  GTE 
Telephone  Operations,  is  a  user  of  the 
tested  equipment.  TML's  application  for 
NRTL  recognition  states  that  “GTE 
TestMark  Laboratories  is  owned  by  the 
GTE  Service  Corporation  and  is  part  of 
the  GTE  Telephone  Operations,  which 
provides  telecommunications  services 
in  many  States  and  two  foreign 
countries."  According  to  AC^  GTE 
Telephone  Operations  is  TML’s 
immediate  parent  and  as  a  service 
provider  it  procures  and  uses 
telecommunications  equipment 
Therefore.  TML  cannot  be  an  NRTL 
because  its  parent,  GTE  Telephone 
Operations,  is  subject  to  the 
requirements  as  a  user  of  tested 
equipment  ACIL  expressed  concern 
that  if  NRTL  status  is  granted,  TML 
would  be  testing  equipment  used  by  its 
parent  or  a  competitor  that  provides 
similar  service.  According  to  ACIL,  this 
could  present  a  potential  conflict  of 
interests. 

Second,  ACIL  argued  that  TML  is  not 
completely  independent  of  any 
manufacturer  of  equipment  or  materials 
being  tested  because  TML  stated  in  its 
application  that  it  has  affiliates  that  are 
engaged  in  manufacturing.  TML’s 
application  for  NRTL  recognition  states 
“While  GTE  affiliates  are  engaged  in 
manufacturing,  TML  will  not  test  their 
products  for  the  purpose  of  listing.” 
According  to  AC^,  a  relationship 
described  as  “affiliates"  does  not 
constitute  complete  independence. 
Moreover.  ACIL  express^  concern  that 
although  testing  may  not  be  done  for 
GTE,  cases  may  arise  when  TML  could 
be  testing  a  product  with  parts  from 
GTE  or  one  of  GTE’s  subsidiaries, 
suppliers  or  customers.  It  is  ACIL’s 
opinion  that  the  complexity  of  product 
manufacturing  contributes  to  the 
likelihood  that  TML  will  be  placed  in  a 
compromising  position  of  testing  a  GTE 
or  GTE-related  part.  Therefore, 
according  to  ACIL,  TML's  disclaimer 
that  it  will  not  test  the  affiliates 
products  cannot  be  guaranteed. 

Third,  ACIL  expressed  concern  about 
TML's  testing  of  non-GTE 
manufacturer's  products.  According  to 
AQL.  the  “affiliation”  of  TML  with  GTE 
compromises  TML’s  ability  to  fully 
scrutinize  another  manufacturer’s 
products  or  leaves  margin  for  bias. 

OSHA  has  considered  ACIL’s 
comments  and  believes  they  may  have 
merit.  In  addition  to  the  issues  raised  by 
AQL,  the  Agency  is  concerned  about 
the  organizational  structure  of  GTE 
Service  Corporation  and  GTE  TestMark 
Laboratories.  The  organizations  appear 
to  have  “interlocking"  corporate  omcers 
and  this  too  many  constitute  a  potential 


conflict  of  interest  and  be  contrary  to 
the  independence  requirement  in  29 
CFR  1910.7.  The  Agency  Is  concerned 
that  in  some  cases  such  an  arrangement 
may  compromise  the  ability  of  the 
laboratory  to  produce  test  results  which 
are  objective  and  unbiased  and  might 
adversely  impact  the  independence  of 
GTE  TestMark  Laboratories. 

OSHA  believes  that  further 
consideration  is  necessary  at  this  point 
and  is  inviting  the  public  to  submit 
additional  comments  or  information 
concerning  the  degree  of  independence 
of  the  applicant  and  whether  it  is 
independent  within  the  meaning  and 
spirit  of  29  CFR  1910.7. 

in.  Requests  for  Comments  and 
Information 

In  light  of  the  above  discussimi  OSHA 
solicits  additional  comments  on  GTE 
TestMark  Laboratories’  application  for 
recognition  as  an  NRTL.  llie  Agency  is 
particularly  interested  in  receiving 
comments  regarding  whether  GTE 
TestMark  Laboratories  can  meet  the 
requirement  for  independence  required 
under  29  CFR  1910.7.  OSHA  also 
specifically  requests  comments  on  the 
following  questions: 

(1)  What  conditions  are  required  for  a 
laboratory  to  be  considered  independent 
from  manufacturers,  suppliers,  vendws,  and 
users  of  the  products  it  tests?  What  criteria 
should  be  used  to  determine  independence 
within  the  meaning  of  29  CFR  1910.7? 

(2)  Can  a  laboratory  be  considered 
independent  if  its  parent  organization 
manufoctures  prodiKts  of  a  type  which  it  Is 
accredited  to  test  and  certify  even  where  the 
laboratory  agrees  not  to  cmtify  any  products 
from  the  parent  organization  or  its  affrliates? 

(3)  Does  the  act  of  certifying  products  that 
are  manufactured  by  an  affiliated  or  parent 
organization’s  potential  competitor  mean  that 
the  laboratory  cannot  be  considered 
independent? 

Copies  of  the  TML  application,  the 
laboratory  survey  report,  and  all 
submitted  comments,  as  received. 
(Docket  No.  NRTL-2-91),  are  available 
for  inspection  and  duplication  at  the 
Docket  Office,  room  N  2634, 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor,  at  the  above  addr^. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  David  C  lUegler,  Acting 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210.  It 
is  issued  pursuant  to  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655). 


n.  Issues  Raised  by  Comments 

AQL  raised  several  issues  concerning 
GTE  TestMark  Laboratories’  application 
for  recognition  as  an  NRTL.  Most  of 
ACIL’s  concerns  were  investigated  and 
answered  by  TML.  However,  the  Agency 
believes  that  the  independence  issue 
raises  novel  questions  of  regulatory 
interpretation  and  policy.  The  Agency 
has  decided  that  it  would  be  beneficial 
to  solicit  additional  public  comment  on 
whether  GTE  TestMark  Laboratories  can 
meet  the  independence  requirement  in 
29  CFR  1910.7.  The  full  texts  of  both  the 
AQL  comment  letter  (Exhibit  4—1),  and 
the  TML  response,  are  reproduced  as 
Appendix  A  below. 

A.  Independence 

Section  1910.7(b)(3)  requires  that  the 
NRTL  be  completely  independent  of 
employers  subject  to  the  tested 
equipment  requirements  and  of  any 
manufacturers,  vendors  and  users  of 
equipment  or  materials  being  tested. 
This  independence  requirement  is 
necessary  to  assure  the  integrity  of  the 
testing  a^vities. 

In  its  application  for  recognition  as  an 
NRTL,  TML  stated: 

GTE  Service  Corporation  is  not  actively 
engaged  in  the  manufacture  of  equipment  of 
the  type  contemplated  for  testing  under  this 
application.  While  GTE  affiliates  are  engaged 
in  manufachuing,  TML  will  not  test  their 
products  for  the  purpose  of  listing.  TML  is 
not  owned  or  controlled  by  a  manufacturer 
of  equipment  *  •  •  Security  of  employment 
for  lab  employees  is  not  under  the  influence 
or  control  of  manufacturers  or  suppliers  (Ex 
2.A). 

AQL  questioned  TML’s  independence 
status  and  suggested  three  reasons  why 
GTE  TestMark  Laboratories  had  failed  to 
meet  the  independence  criteria  set  forth 
in  29  CFR  1910.7(b)(3). 

First.  AQL  claim^  that  TML  was  not 
completely  independent  of  employers 
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Signed  at  Washington,  DC  this  6th  day  of 
July  .1993. 

David  C  Zeigler, 

Acting  Assistant  Secretary. 

[FR  Doc  93-16551  Filed  7-12-93;  8:45  am] 
MUJNQ  CODE  saio-aa-M 


[Docket  No.  NRTL-1-88] 

MET  Laboratories,  Inc. 

AGENCY:  Ocupational  Safety  and  Health 
Administration,  Department  of  Labor. 
action:  Notice  of  request  for  expansion 
of  ciurent  recognition  as  a  nationally 
recognized  testing  laboratory. 

SUMMARY:  This  notice  announces  the 
application  of  MET  Laboratories.  Inc. 
(formerly  MET  Electrical  Testing 
Company,  Inc./Laboratory  Division),  for 
expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL)  under  29  CF'R 
1910.7,  and  presents  the  Agency’s 
preliminary  finding. 

DATES:  The  last  date  for  interested 
parties  to  submit  comments  is  August 
12, 1993. 

ADDRESSES:  Send  comments  to:  NRTL 
Recognition  Program,  Office  of  Variance 
Determination,  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor,  Third  Street  and  Constitution 
Avenue.  NW..  Room  N3653, 

Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination.  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Third  Street  and 
Constitution  Avenue.  NW.,  Room 
N3653.  Washington.  DC  20210. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  MET  Laboratories,  Inc. 
(formerly  MET  Electrical  Testing 
Company,  Inc.  ./Laboratory  Division) 
which  previously  made  application 
pursuant  to  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (84  Stat.  1593,  29  U.S.C.  655), 
Secretary  of  Labor’s  Order  No.  1-63  (48 
FR  35763),  and  29  CFR  1910.7,  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (see  53  FR  49258, 
12/6/88),  and  which  was  so  recognized 
(see  54  FR  21136, 5/16/89),  has  made 
application  for  an  expansion  of  its 
current  recognition,  for  the  equipment 
or  materials  listed  below. 

The  address  of  the  concerned 
laboratory  is:  MET  Laboratories,  Inc., 
914  West  Patapsco  Avenue.  Baltimore, 
Maryland  21230. 

Expansion  of  Recognition 

MET  Laboratories.  Inc.  (MET), 
submitted  an  application  for  expansion 


of  its  current  recognition  (Ex.  13),  to 
include  the  following  test  standards, 
which  are  appropriate  within  the 
meaning  of  29  CIR  1910.7(c): 

UL  763 — ^Motor-Operated  Commercial 

Food  Preparing  Machines 
ANSI/UL  859 — Personal  Grooming 

Appliances 

ANSI/UL  1409 — Low- Voltage  Video 

Products  Without  Cathode-Ray-Tube 

Displays 

The  NRTL  Recognition  Program  staff 
made  an  in-depth  study  of  the  details  of 
MET’s  original  recognition  and 
application  and  determined  that  MET 
had  the  stafi  capability  and  the 
necessary  equipment  to  conduct  testing 
of  products  using  the  proposed  test 
standards.  The  NRTL  stafi  determined 
that  an  additional  on-site  review  was 
not  necessary  since  the  proposed 
additional  test  standards  were  closely 
related  to  METs  current  areas  of 
recognition. 

Preliminary  Finding 

Based  upon  a  review  of  the  details  of 
MET’s  recognition  and  an  evaluation  of 
its  present  application  including  details 
of  necessary  test  equipment,  procedures, 
and  special  apparatus  or  facilities 
needed,  the  Assistant  Secretary  has 
made  a  preliminary  finding  that  the 
equipment  and  expertise  required  to 
certify  products  using  the  thi^ 
aforementioned  standards  are  within  the 
capabilities  of  the  laboratory,  and  that 
the  proposed  additional  test  standards 
(product  categories)  can  be  added  to 
MET’s  recognition  without  the  necessity 
for  an  additional  on-site  review. 

All  interested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  expansion  of  the  current  recognition 
of  MET  Laboratories,  Inc.,  as  required  by 
29  CFR  1910.7.  Submission  of  pertinent 
written  documents  and  exhibits  shall  be 
made  no  later  than  August  12. 1993,  and 
must  be  addressed  to  the  NRTL 
Recognition  Program,  Ofiice  of  Variance 
Determination,  room  N  3653, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor.  Third  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 

Copies  of  all  pertinent  documents 
(Docket  No.  NRTL-1-88),  are  available 
for  inspection  and  duplication  at  the 
Docket  Office,  room  N  2634, 
Occupational  Safety  and  Health 
Administration,  U.D.  Department  of 
Labor,  at  the  above  address. 


Signed  at  Washington,  DC,  this  6th  day  of 
July,  1993. 

David  C  Zeigler, 

Acting  Assistant  Secretary. 

[FR  Doc.  93-16552  Filed  7-12-93;  8:45  am] 
BHJJNQ  cooe  4610-aS-M 


[Docket  No.  NRTL-G-90] 

Southwest  Research  institute 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  recognition  as  a 
nationally  recognized  testing  laboratory. 

SUMMARY:  This  notice  announces  the 
Agency’s  final  decision  on  the 
application  of  the  Southwest  Research 
Institute  for  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
under  29  CFR  1910.7. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Third  Street  and 
Constitution  Avenue,  NW.,  Room 
N3653.  Washington.  DC  20210. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Final  Decision 

Notice  is  hereby  given  that  the 
Southwest  Research  Institute  (SwRI), 
which  made  application  for  recognition 
pursuant  to  29  CFR  1910.7,  has  l^n 
recognized  as  a  Nationally  Recognized 
Testing  Laboratory  for  the  equipment  or 
material  listed  below. 

The  address  of  the  laboratory  covered 
by  this  recognition  is:  Southwest 
Riesearch  Institute,  6620  Culebra  Road. 
Post  Office  Drawer  28510,  San  Antonio, 
Texas  78228. 

Background 

The  Southwest  Research  Institute  is  a 
non-profit  organization  which  was 
established  in  1947  and  devoted  to 
industrial  research.  The  Department  of 
Fire  Technology  in  the  Chemistry  and 
Chemical  Engineering  Division  has  been 
engaged  in  various  aspects  of  fire 
technology  for  over  35  years,  including 
the  testing  and  certification  of  various 
products  that  are  the  subject  of  this 
recognition.  Laboratory-scale  apparatus, 
designed  to  meet  up  to  40  test 
specifications,  are  housed  in  11;100 
square  feet  of  laboratory  space  within 
the  23,200  square  feet  of  floor  space  of 
the  Department’s  facilities  on  the  west 
campus  of  the  Institute. 

The  Department  of  Fire  Technology 
has  been  recognized  by  the  Council  of 
American  Building  Officials  (CABO) 
National  Evaluation  Service  as  a  third- 
party  quality  assurance  and  inspection 
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agency.  The  SwRI  staff  has  also 
participated  with  niunerous 
organizations  and  committees 
addressing  a  variety  of  aspects  of  fire 
technology. 

The  Southwest  Researdi  Institute 
applied  to  OSHA  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  in  May  1990.  Additional 
data  was  submitted  as  requested.  An  on¬ 
site  evaluation  was  conducted  on 
February  6th  and  7th,  1991,  and  the 
results  discussed  with  the  applicant 
who  responded  [Ex.  3A(2)]  %vith 
appropriate  corrective  actions  and 
clarifications  to  recommendations  made 
as  a  result  of  the  survey  [Ex.  3A(1)] 
accomplished  prior  to  the  preparation  of 
the  final  report.  This  final  on-site  review 
report  (Ex.  3A)  consisting  of  the  on-site 
evaluation  of  SwRI’s  testog  facilities 
and  administrative  and  technical 
practices,  and  the  corrective  actions 
taken  by  SwRI  in  response  to  these 
evaluations,  and  the  OSHA  staff 
recommendation,  were  subsequently 
forwarded  to  the  Acting  Assistant 
Secretary  for  a  preliminary  finding  on 
the  application.  A  notice  of  SwRI’s 
application  together  with  a  positive 
preliminary  finding  were  published  in 
the  Federal  Register  on  July  8, 1992  (57 
FR  30237-30239).  There  were  no 
responses  to  this  Federal  Register  notice 
of  the  SwRI  application  and  preliminary 
finding  (Docket  No.  NRTL-3-90). 

The  Occupational  Safety  and  Health 
Administration  has  evaluated  the  entire 
refxrrd  in  relation  to  the  regulations  set 
out  in  29  CFR  1910.7  and  makes  the 
following  finding; 

Capability 

Section  1910.7(b)(1)  states  that  for 
each  specified  item  of  equipment  or 
material  to  be  listed,  labeled  or 
accepted,  the  laboratory  must  have  the 
capability  (including  proper  testing 
equipment  and  facilities,  trained  staff, 
written  testing  procedures,  and 
calibration  and  quality  control 
programs)  to  perform  appropriate 
testing. 

The  on-site  review  report  indicates 
that  SwRI  does  have  testing  equipment 
and  facilities  appropriate  for  the  areas  of 
recognition  it  seeks.  ’The  laboratory  has 
more  than  200  pieces  of  test  equipment 
available  to  perform  the  testing  required 
by  the  standard.  If  equipment  is  not 
available,  it  may  be  obtained  from  other 
departments. 

SwRI’s  laboratory  has  adequate  floor 
space  for  testing  and  evaluation  and  an 
adequate  number  of  technical  and 
professional  personnel  to  accomplish 
the  services  required  for  the  present 
workload  in  the  areas  of  recognition  it 
seelcs.  The  Fire  Technology  Department 


owns  ten  buildings  on  a  S-acre  site.  The 
total  acreage  of  Southwest  Research  is 
approximately  765  with  more  than  1.5 
million  square  feet  of  laboratory  space. 
The  Fire  ‘Technology  Department  has  a 
total  floor  space  of  23,200  square  feet  of 
which  some  11,000  square  feet  of  space 
has  been  allocated  for  product  testing 
and  evaluation. 

Environmental  conditions  in  the 
laboratory  are  controlled  by  a  central 
heating,  air  conditioning,  and 
ventilation  system  designed  fm  the  type 
of  testing  performed  in  the  laboratory. 
Environmental  chambers  are  used  to 
control  and  monitor  environmental 
conditions  for  specific  product  testing. 
Although  the  laboratory  has  no  security 
alarm  system,  the  main  entrance  to  the 
Department  is  monitored  during  normal 
working  hours  by  a  receptionist  Visitors 
are  required  to  identify  themselves  and 
are  issued  a  visitor’s  tag.  Access  and 
egress  to  SwRI  groimds  is  ccmtrolled  by 
security  personnel  at  a  main  guard 
building  and  grounds  are  patrolled 
during  and  after  working  hours. 

The  applicant  employs  some  32 
people  at  the  laboratory  site,  of  whom 
21  are  currently  involved  in  testing  and 
evaluation  to  the  product  standards 
listed.  Key  personnel  include  eight 
technicians,  and  10  engineers  and 
supervisors. 

OSHA  has  determined  that  the 
Southwest  Research  Institute  has 
appropriate  written  test  procedures,  and 
calibration  and  quality  control  programs 
to  enable  it  to  adequately  perform 
appropriate  testing. 

Creditable  Reports/Complaint  Handling 

Section  1910.7(b)(4)  provides  that  an 
OSHA  recognized  NRll.  must  maintain 
effective  procedures  for  producing 
creditable  findings  and  reports  that  are 
objective  and  without  bias.  The 
lalmratory,  in  order  to  be  recognized, 
must  also  maintain  effective  procedures 
for  handling  complaints  under  a  fair  and 
reasonable  system.  Southwest  Research 
Institute  meets  these  criteria. 

SwRI’s  application  as  well  as  the  on¬ 
site  review  report  indicate  that  SwRI 
does  maintain  effective  procedures  for 
producing  creditable  findings  and 
reports  that  are  objective.  The  laboratory 
maintains  a  system  for  identifying 
product  samples  submitted  for  testing  to 
ensure  that  there  is  no  confusion 
regarding  the  identity  of  the  samples. 
Samples  checked  are  marked  and  logged 
in  on  a  permanent  record. 

The  Fire  Technology  Department  has 
a  number  of  standard  operating 
procedures  (SOPs)  and  a  Quality 
Assurance  Manual  (QA  Manual)  in 
place,  to  be  used  by  SwRI  personnel  in 
evaluating  products  for  a  standard  or 


standards.  These  SOPs  are  developed 
through  use  of  the  guidelines  in  t^  QA 
Manual.  The  Project  Manager  is 
responsible  for  preparing,  in  vrriting,  the 
SOP  to  be  followed,  which  are  to  be 
followed  by  all  laboratory  personnel 
This  SOP  is  reviewed  by  the  Safety 
Officer,  the  Section  Manager,  the 
Director  of  the  Department  of  Fire  ‘ 
Technology,  and  the  Vice  President  of 
the  Chemistry  and  Chemical 
Engineering  Division.  An  internal  audit 
group  is  responsible  for  the  review  of 
SOPs.  record  and  correspondence. 

Product  samples  submitted  for  testing 
are  logged  in  by  technicians  on  a  gener^ 
material  receipt  form.  The  project 
number  is  marked  on  each  sample  and 
the  sample  is  logged  in  by  proj^ 
number,  client,  address,  date,  weight 
and  measiuoments.  Deviations  from  the 
test  specified  in  the  standards  are 
evaluated  by  the  test  engineer  and  test 
manager  and  are  dociunented  in  the 
final  report.  Tests  are  conducted  in 
compliance  with  the  specified  test 
standards.  Ihe  test  tedmidan  examines 
the  sample  in  accordance  with  the 
dimensional  limits  of  the  standard  and 
checks  that  the  samples  are  imdamaged. 

'The  Project  Manager,  Department 
Diredor  and  Vice  Prmident  are 
responsible  for  developing,  reviewing 
and  approving  the  standard  test 
procedures.  The  test  procedures  are 
reviewed,  as  needed,  by  laboratory 
management  The  laboratory  performs 
all  produd  testing  in-house  and  does 
not  subcontrad  any  of  the  testing 
spedfied  in  the  standards. 

Test  data  sheets  have  been  developed 
for  most  of  the  testing  performed  at  the 
laboratory.  A  test  data  sheet  which  vms 
reviewed  (seleded  as  representative  of 
department  standards)  was  found  to 
reference  the  standard  used,  client 
name,  projed  number,  test  date,  test 
materid  ID,  test  data  and  results,  end 
signatures  of  the  individuals  conducting 
the  test.  Test  data  sheets  have  been 
developed  for  all  testing  performed  by 
the  laboratory  under  the  NRTL  program. 

Where  applicable,  a  final  report  on 
the  program  describing  the  methods 
used  and  the  results  a^ieved  is 
provided  by  the  Department  'This 
formal  report  includes  the  following: 

The  title  and  number  of  the  stanomd 
used  to  evaluate  the  produd,  laboratory 
report  number  and  the  manufadurer’s 
name  and  address; 

An  introdudory  section  describing 
the  produd  as  it  was  evaluated;  and 

A  test  procedure,  test  results  and 
observations  during  and  after  test 
sections. 

The  Projed  Manager  authors  the  test 
report  which  is  reviewed  for  technical 
content  and  acctiracy  by  the  appropriate 
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Section  Manager  and  the  Director  of  the 
Department  of  Fire  Technology.  The 
final  report  contains  at  least  two 
signatures:  the  Vice  President  and/or 
Department  Director  and  Project 
Manager. 

Co^es  of  the  report  are  given  to  the 
client  and  to  the  Inject  Meager  and 
are  maintained  in  both  the  Department 
and  Record  Files. 

Where  disagreements  occur  between 
the  client  and  the  laboratory  relating  to 
evaluations,  inspections,  and/or  testing, 
the  client  may,  without  prejudice, 
submit  his  views  to  the  appropriate 
SwRI  manager  for  discussion.  Any 
further  disagreement  will  be  brought 
before  the  senior  staff  of  the  Department 
of  Fire  Tedmology  for  review  and 
discussion.  If  necessary,  these 
discussions  will  include  the  client’s 
input  and  participation.  If  a  resolution 
of  differences  cannot  be  obtained,  either 
party  shall  have  the  right  to  cancel  the 
certification  program. 

In  the  event  that  a  third  party  (i.e.,  not 
the  SwRI  client)  questions  an  SwRI  test 
report  for  procedure  or  results,  the 
matter  will  be  referred  to  the  Manager 
of  Certification  and  Product  Services, 
Fire  Technplogy  Department,  for  his 
review  and  direct  response  to  the  third 
party  inquiry.  This  response  will  be 
reviewed  both  for  accuracy  and  content 
by  the  Director  of  this  Department. 

Type  of  Testing 

The  standard  contemplates  that 
testing  done  by  NRTLs  fall  into  one  of 
two  categories:  testing  to  determine 
conformance  with  appropriate  test 
standards,  or  experimental  testing 
where  there  mi^t  not  be  one  specific 
test  standard  covering  the  new  product 
or  material.  SwRI  has  applied  for 
recognition  in  the  first  category. 

Follow-Up  Procedures 

Section  1910.7(b)(2)  requires  that  the 
NRTL  provide  certain  follow-up 
procediuas,  to  the  extent  necessary,  for 
the  particular  equipment  or  material  to 
be  listed,  labeled,  or  accepted.  These 
include  implementation  of  control 

{irocedures  for  identifying  the  listed  or 
abeled  equipment  or  materials, 
inspecting  the  production  run  at 
foctories  to  assure  conformance  with 
test  standards,  and  conducting  field 
inspections  to  monitor  and  assure  the 
proper  use  of  the  label 
Ine  laboratory  requires  the  client  to 
sign  an  "Application  for  Follow-up 
Se^ces  and  Listing"  Agreement,  and 
complete  a  "Quality  Assurance  Manual 
Information  Form"  for  use  duHng  the 
initial  inspection  of  the  manufacturing 
site.  Once  there  is  agreement  on  the  QA 
Manual  and  the  product  has  passed  the 


appropriate  tests,  the  client  then  must 
sign  a  second  contract  entitled  Follow- 
Up  and  Listing  Service  Agreement 
before  being  permitted  to  use  the  SwRI 
Label  on  his  product.  The  initial  plant 
inspection  is  conducted  to  review  the 
manufactiirer’s  quality  control  program 
and  to  determine  his  ability  to  conduct 
the  production  line  tests  required  by  the 
standard. 

Unannoxmced  follow-up  inspections 
of  the  manufacturing  site  are  conducted 
at  least  quarterly.  The  inspections  may 
be  as  fiequent  as  deemed  necessary  by 
the  Manager  of  Certification  and 
Product  Services.  Qualified  persoimel 
conduct  and  report  inspection  activities 
to  ensure  that  products  continue  to  be 
manufactured  in  accordance  with  the 
drawings  and  specifications  referenced 
in  the  final  reports.  The  inspection 
consists  of  a  visual  check  of  the 
manufacturing  techniques  previously 
outlined  in  the  Manual. 

The  inspector,  upon  discovery  of  a 
discrepancy  affecting  the  quality  of  the 
product,  immediately  notifies  the 
manufacturer  and  recommends 
immediate  corrective  action  to  be  taken. 
The  discrepancy  is  documented  on  the 
Inspection  Form  and  the  Department  of 
Fire  Technology  is  notified.  The  use  of 
the  laboratory’s  listing  mark  is 
suspended  until  corrective  action  is 
taken  to  resolve  the  discrepwcy. 

At  the  present  time,  the  Department  of 
Fire  Technology  has  no  listed  products 
subject  to  field  audits.  However,  the 
department  reserves  the  right  to  make  a 
field  audit. 

The  printing  and  distribution  of 
SwRI’s  listing  label  is  controlled  by  the 
Department  of  Fire  Technology. 
Depending  upon  the  productriabels 
may  be  roll  printed  on  the  material  or 
serialized  and  affixed  after  manufacture. 
It  is  the  manufacturer’s  responsibility  to 
maintain  sufficient  inventory  labels  to 
satisfy  manufacturing  requirements  and 
account  for  all  labels. 

Independence 

Section  1910.7(b)(3)  requires  that  an 
NRTL  be  completely  independent  of 
employers  subject  to  the  tested 
equipment  requirements  and  of  any 
manufacturer  or  vendors  of  equipment 
or  materials  being  tested.  The  applicant 
stated  in  its  application  that  it  is  in 
complete  compliance  with  this 
retirement.' 

OSHA  believes,  based  upon  an 
examination  of  the  application  with 
particular  reference  to  the  statements  in 
Exhibit  2A,  section  1.7,  pages  3  and  4, 
and  the  Affidavit  in  appendix  A, 
opposite  page  15,  as  well  as  with 
discussions  with  SwRI  executives,  that 
the  Southwest  Research  Institute  is 


independent  within  the  meaning  of 
§  910.7(b)(3). 

Test  Standards 

Section  1910.7  requires  that  an  NRTL 
use  “appropriate  test  standards",  which 
are  defined,  in  part,  to  include  any 
standard  that  is  currently  designated  as 
an  American  National  Standards 
Institute  (ANSI)  safety  designated 
product  standard  or  an  American 
Society  for  Testing  and  Materials 
(ASTM)  test  standard  used  for 
evaluation  of  products  or  materials.  As 
to  the  non-ANSI  UL  test  standards  for 
which  SwRI  has  applied  to  test  products 
to,  OSHA  previously  had  examined  the 
status  of  the  Underwaters  Laboratories 
Inc.  (UL)  Standards  for  Safety  and,  in 
particular,  the  method  of  their 
development,  revision  and 
implementation,  and  had  determined 
that  they  are  appropriate  test  standards 
imder  the  criteria  described  in  29  CFR 
1910.7(c)  (1),  (2),  and  (3).  That  is,  these 
standards  specify  the  safety 
requirements  for  specific  equipment  or 
classes  of  equipment  and  are  recognized 
in  the  United  States  as  safety  standards 
providing  adequate  levels  of  safety;  they 
are  compatible  and  remain  current  with 
periodic  revisions  of  applicable  national 
codes  and  installation  standards;  and 
they  are  developed  by  a  standards 
developing  organization  under  a  method 
providing  for  input  and  consideration  of 
views  of  industry  groups,  experts,  users, 
consumers,  governmental  authorities, 
and  others  having  broad  experience  in 
the  safety  fields  involved. 

Final  Decision  and  Order 
Based  upon  a  preponderance  of  the 
evidence  resulting  horn  an  examination 
of  the  complete  application,  the 
supporting  documentation,  and  the 
OSHA  staff  finding  including  the  on-site 
report.  OSHA  finds  that  the  Southwest 
Research  Institute  has  met  the 
requirements  of  29  CFR  1910.7  to  be 
recognized  by  OSHA  as  a  Nationally 
Recognized  Testing  Laboratory  to  test 
end  certify  certain  equipment  or 

materials.  _ 

Pursuant  to  the  authority  in  29  CFR 
1910.7,  the  Southwest  Research  Institute 
is  hereby  recognized  as  a  Nationally 
Recognized  Testing  Laboratory  subject 
to  the  conditions  listed  below.  This 
recognition  is  limited  to  equipment  or 
materials  which,  under  29  Oil  part 
1910,  require  testing,  listing,  ladling, 
approval,  acceptance,  or  certification,  by 
a  Nationally  Recognized  Testing 
Laboratory.  This  recognition  is  limited 
to  the  use  of  the  following  test  standards 
for  the  testing  and  certification  of 
equipment  or  materials  included  within 
the  scope  of  these  standards. 
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SwRI  has  stated  that  all  the  standards 
in  these  categories  are  used  to  test 
equipment  or  materials  which  may  be 
used  in  environments  under  OSHA’s 
jurisdiction.  These  standards  are  all 
considered  appropriate  test  standards 
under  29  CFR  1910.7(c): 

ASTM  E  152 — Standard-Methods  of  Fire 
Tests  of  Door  Assemblies 
ANSI/UL  lOA — ^Tin-Clad  Fire  Doors 
ANSI/UL  lOB — Fire  Tests  of  Door 
Assemblies 

ANSI/UL  94 — ^Tests  for  Flammability  of 
Plastic  Materials  for  Parts  in  Devices 
and  Appliances 

ANSI/UL  155 — ^Tests  of  Fire  Resistance 
of  Vault  and  File  Room  Doors 
ANSI/UL  555 — Fire  Damping  and 
Ceiling  Dampers 

UL  910— Test  Method  for  Fire  and 
Smoke  Qiaracteristics  of  Electrical 
and  Optical-Fiber  Cables 
UL  1887 — Fire  Test  of  Plastic  Sprinkler 
Pipe  for  Flame  and  Smoke 
Characteristics 

The  Southwest  Research  Institute  must 
also  abide  by  the  following  conditions 
of  its  recognition,  in  addition  to  those 
already  required  by  29  CFR  1910.7: 

This  recognition  does  not  apply  to 
any  aspect  of  any  program  which  is 
available  only  to  qualified 
manufacturers  and  is  based  upon  the 
NRTL's  evaluation  and  accreditation  of 
the  manufacturer’s  quality  assurance 
program: 

The  Occupational  Safety  and  Health 
Administration  shall  be  allowed  access 
to  SwRI’s  facilities  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

If  SwRI  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 
under  this  program,  it  shall  promptly 
inform  the  organization  that  developed 
the  test  standard  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

SwRI  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition.  SwRI  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products: 

SwRI  shall  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ownership  or  key  personnel,  including 
details; 


SwRI  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized;  and 

SwRI  will  always  cooperate  with 
OSHA  to  assure  compliance  with  the 
letter  as  well  as  the  spirit  of  its 
recognition  and  29  CFR  1910.7. 
EFFECTIVE  DATE:  This  recognition  will 
become  elective  on  July  13, 1993,  and 
will  be  valid  for  a  period  of  five  years 
from  that  date,  until  July  13, 1998, 
unless  terminated  prior  to  that  date,  in 
accordance  with  29  CFR  1910.7. 

Signed  at  Washington,  DC,  this  6th  day  of 
July  1993. 

David  C  Zeigler, 

Acting  Assistant  Secretary. 

[FR  Doc.  93-16553  Filed  7-12-93;  8:45  am] 
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Utah  State  Standards;  Approval 

Background 

Part  1953  of  title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
667),  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary),  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 

On  January  10, 1973,  notice  was 
published  in  the  Federal  Register  (38 
FR  1178)  of  the  approval  of  the  Utah 
State  Plan  and  the  adoption  of  subpart 
E  to  part  1952  containing  the  decision. 
Utah  was  granted  final  approval  on 
section  18(e)  of  the  Act  on  July  16. 1985. 
By  law  (section  63-46a-16  Ut^  Code), 
the  Utah  Administrative  Rulemaking 
Procedure  is  the  authorized  compilation 
of  the  administrative  law  of  Utah  and 
“shall  be  received  in  all  the  courts,  and 
by  all  the  judges,  public  officers, 
commissioners,  and  departments  of  the 
State  government  as  evidence  of  the 
administrative  law  of  the  State  of  Utah 
*  *  *•*  The  Utah  Occupational  Safety 
and  Health  Division  revised  its 
Administrative  Rulemaking  Act 
(Chapter  46a.  Title  63,  Utah  annotated, 
1953)  which  became  effective  on  April 
29, 1985.  On  May  6, 1985,  a  State  Plan 
Supplement  was  submitted  to  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  for  approval 
and  publication  in  the  Federal  Register. 
The  plan  supplement  was  published  in 


the  Federal  Register  (53  FR  43688)  on 
October  28, 1988.  The  supplement 
provides  for  adoption  of  Federal 
standards  by  reference  through  the 
publication  of  standards  in  the  Utah 
State  Digest.  Utah  now  adopts  Federal 
OSHA  standards  by  reference  using  the 
OSHA  numbering  astern. 

Following  the  publication  date,  the 
agency  shall  allow  at  least  30  days  for 
public  comment  on  the  rule.  During  the  . 
ublic  comment  period  the  agency  may 
old  a  hearing  on  the  rule.  Except  as 
provided  in  statutes  63-46a-6  and  63- 
46a-7.  a  proposed  rule  becomes 
effective  on  any  date  specified  by  the 
agency  which  is  no  fewer  than  30  nor 
more  than  90  days  after  the  publication 
date.  The  agency  shall  provide  written 
notification  of  the  rule’s  effective  date  to 
the  office.  Notice  of  the  effective  date 
shall  be  published  in  the  next  issue  of 
the  bulletin.  _ 

OSHA  regulations  (29  CFR  1953.22 
{uid  29  CFR  1953.23)  require  that  States 
respond  to  the  adoption  of  new  or 
revised  permanent  Federal  Standards  by 
State  promulgation  of  comparable 
standards  wiUiin  six  months  of  OSHA 
publication  in  the  Federal  Register,  and 
within  30  days  of  emergency  temporary 
standards.  Although  adopted  State 
Standards  or  revisions  to  standards 
must  be  submitted  for  OSHA  review  and 
approval  under  procedures  set  forth  in 
part  1953,  they  are  enforceable  by  the 
State  prior  to  Federal  review  and 
approval.  The  State  submitted 
statements  along  with  copies  of  the  Utah 
State  Digest,  to  verify  the  adoption  by 
reference  of  a  standmd  for  the  Code  of 
Federal  Regulations.  The  adoption  by 
reference  standards  actions  occurred  as 
follows:  (1)  The  Industrial  Commission 
of  Utah,  Occupational  Safety  and  Health 
Division,  adopted  by  reference  on 
January  1, 1993,  the  Federal  Standard. 
Occupational  Exposiire  to 
4.4'Methylenedianiline  (MDA),  Final 
Rule  of  29  CFR  parts  1910  and  1926  as 
published  in  57  FR  35630.  The  effective 
date  of  the  State  Rule  was  February  1. 
1993;  (2)  The  Industrial  Commission  of 
Utah,  Occupational  Safety  and  Health 
Division,  adopted  by  reference  on 
February  15, 1993,  Federal  Standard, 
Permit-required  Confined  Spaces,  for 
General  Industry  Final  Rule  as 
published  in  29  CFR  part  1910  in  58  FR 
4462.  The  effective  date  of  the  State 
Rule  was  March  31. 1993. 

Decision 

The  statement  of  incorporation  of  the 
aforementioned  Federal  Standard  hy 
reference  has  been  printed  in  the  Utah 
Administrative  Code.  The  code  contains 
the  statement  of  the  incorporation  of 
Federal  Standards  by  reference  as 
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compiled  by  the  Occupational  Safety 
and  Health  IXvision  of  the  Industrial 
Commission  of  Utah.  Copies  of  the  Utah 
Administrative  Code  have  been 
reviewed  and  verified  at  the  Regional 
Office.  OSHA  has  determined  that  the 
Federal  Standards  incorporated  by 
reference  from  29  CFR  part  1910  and  29 
CFR  part  1926  are  identical  to  Federal 
Stanaards  with  no  difierences  and 
therefore  approves  the  Utah  Standards. 

Location  of  SuppleoMot  for  Inq>ection 
and  Copying 

A  copy  of  the  standards  along  with 
the  approved  plan  may  be  inspected  and 
copiM  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Adiministrator,  Room  1576 
Federal  Office  Building,  1961  Stout 
Street,  Denver,  Colorado  80294;  Utah 
State  Industrial  Commission,  UOSH 
Offices  at  160  East  300  South,  Salt  Lake 
City,  Utah  84151;  and  the  Director, 
Federal-State  Operations,  room  N3700, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Public  Participation 

Under  29  CFR  1953.2(c),4he  Assistant 
Secretary  may  prescribe  alternative 
procedures,  or  show  any  other  good 
cause  consistent  with  applicable  laws, 
to  e}q)edite  the  review  process.  The 
Assistant  Secretary  fin^  that  good 
caiise  exists  for  not  publishing  the 
supplements  to  the  Utah  State  Plan  as 
a  proposed  change  and  makes  the 
R^onal  Administrator’s  approval 
efiective  upon  publication  for  the 
foUouring  reason(s):  The  Standards  were 
adopted  in  accordwce  with  the 
procedural  requirements  of  State  law 
which  include  public  comment,  and 
further  public  participation  would  be 
repetitious.  This  decision  is  effective 
July  13, 1993. 

(Sec.  18,  Public  law  91-596, 84  Stat.  1608  (29 
U.S.C.  667]).  Signed  at  Denver,  Colorado  this 
23id  day  of  June,  1993. 

Byroa  K.  Chadwick, 

Regional  Administrator,  VW. 

(FR  Doc.  93-16554  Piled  7-12-93;  8:45  am] 
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Wyoming  State  Standards;  Approval 
Background 

Part  1953  of  title  29,  Code  of  Federal 
Regulations,  prescribe  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Oc^pational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  \mder  delegation  of 
authority  from  the  Assistant  Secretary  of 


Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secreta^),  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 

On  I^y  3, 1974,  notice  was  published 
in  the  Federal  Register  (39  FR  15394)  of 
the  approval  of  the  Wyoming  Plan  and 
adoption  of  subpart  BB  to  part  1952 
containing  the  decision. 

The  Plan  provides  for  the  adoption  of 
Federal  Standards  as  State  Standards  by: 

(1)  Advisory  Committee  coordination; 

(2)  Publication  in  newspapers  of 
general/major  circulation  with  a  45-day 
waiting  period  for  public  comment  ana 
hearings; 

(3)  Adoption  by  the  Wyoming  Health 
and  Safety  Commission; 

(4)  Review  and  approval  by  the 
Governor; 

(5)  Filing  with  Secretary  of  State  and 
designation  of  an  effective  date. 

OSHA  regulations  (29  CFR  1953.22 
and  29  CFR  1953.23)  require  that  States 
respond  to  the  adoption  of  new  or 
revised  permanent  Federal  Standards  by 
State  promulgation  of  comparable 
standards  within  six  months  of  OSHA 
publication  in  the  Federal  Register,  and 
within  30  days  for  emergency  temporary 
standards.  Although  adopted  State 
Standards  or  revisions  to  standards 
must  be  submitted  for  OSHA  review  and 
approval  under  procedures  set  forth  in 
part  1953,  they  are  enforceable  by  the 
State  prior  to  Federal  review  and 
roval. 

y  letter  dated  April  1, 1993  fr^om 
Stephan  R.  Foster.  OSHA  Program 
Manager,  Wyoming  Department  of 
.  Employment,  Division  of  Employment 
Affairs-OSHA,  to  Byron  R.  Chadwick, 
OSHA  Regional  Administrator,  the  State 
submitted  rules  and  regulations  in 
response  to  the  following  Federal  OSHA 
General  Industry  Standards,  29  CFR 
1910.1030  Occupational  Exposure  to 
Bloodbome  Pathogens  Final  Rule,  56  FR 
64004, 12/6/91;  29  CFR  1910.109 
Explosives  and  Blasting  Agents,  Sec.  K; 
29  CFR  1910.119  Process  Safety 
Management  of  Highly  Hazardous 
Qiemicals  Final  Rule,  amended  by  57 
FR  6356,  2/24/92;  and  29  CFR  1910.119 
Corrections  amended  by  57  FR  7847,  3/ 
4/92. 

The  above  adoptions  of  Federal 
Standards  have  l^n  incorporated  in  the 
State  Plan  and  are  contained  in  the 
Wyoming  Occupational  Health  and 
Safety  Rules  and  Regulations  (General), 
as  required  by  Wyoming  Statute  1977, 
Section  27-11-105  (a)  (viii). 

State  Standards  for  29  CTO  1910, 
Occupational  Exposure  to  Bloodbome 
Pathogens;  Final  Rule  was  adopted  by 


the  Health  and  Safety  Commission  of 
Wyoming  on  February  28, 1992 
(effective  4/1/92);  State  Standards  for  29 
CFR  1910.109,  Explosives  and  Blasting 
Agents,  Section  K  and  29  CFR  1910.119, 
Process  Safety  Management,  Corrections 
were  adopted  by  the  Health  and  Safety 
Commission  of  Wyoming  on  May  15, 
1992  (effective  7/7/92). 

Decision 

The  above  State  Standards  have  been 
reviewed  and  compared  with  the 
relevent  Federal  Standards,  and  OSHA 
has  determined  that  the  State  Standards 
are  at  least  as  effective  as  the 
comparable  Federal  Standards,  as 
required  by  section  18  (c](2]  of  the  Act. 
OSHA  has  also  determined  that  the 
differences  between  the  State  and 
Federal  Standards  are  minimal  and  that 
the  Standards  are  substantially 
identical.  OSHA  therefore  approves 
these  Standards.  However,  the  right'to 
reconsider  this  approval  is  reserved 
should  substantial  objections  be 
submitted  to  the  Assistant  Secretary. 

Location  of  Supplement  for  Inspection 
and  Copying. 

A  copy  of  the  Standards  Supplements, 
along  with  the  approved  Plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations;  Office  of  the  Regional 
Administrator,  room  1576,  Federal 
Office  Building,  1961  Stout  Street, 
Denver,  (Colorado  80924;  the 
Department  of  Employment,  Division  of 
Employment  Affairs-OSHA,  Herschler 
Building,  2nd  Floor  East,  122  West  25th 
Street,  ^eyenne,  Wyoming  82002;  and 
the  Office  of  State  Programs,  room  N- 
3700, 200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Public  Participation 

Under  29  CFR  1953.2  (c),  the 
Assistant  Secretary  may  prescribe 
alternative  procedures,  or  show  any 
other  good  cause  consistent  with 
applicable  laws,  to  expedite  the  review 
process.  The  Assistant  Secretary  finds 
that  good  cause  exists  for  not  publishing 
the  supplements  to  the  Wyoming  State 
Plan  as  a  proposed  change  and  makes 
the  Regional  Administrator’s  approval 
effective  upon  publication  for  the 
following  reason(s):  The  Standards  were 
adopted  in  accordance  with  the 
procedural  requirements  of  State  law 
which  include  public  comment,  and 
further  public  participation  would  be 
repetitious.  This  decision  is  effective 
July  13, 1993. 

(Sec.  18,  Public  Law  91-596, 84  Stat.  1608 
(29  U.S.C.  6671). 
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Signed  at  Denver.  Colorado  this  23rd  day 
of  June.  1993. 

Byron  R.  Chadvrick, 

Begional  Administrator,  VID. 

[FR  Doc.  93-16555  Filed  7-12-93;  8:45  am] 
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UBRARY  OF  CONGRESS 

Copyright  Office 
[DockMNo.RM93-7] 

Computer  Program  Rental  by 
Libraries:  Report  of  the  Register  of 
Copyrights  on  the  Effects  of  17  U.S.C. 
109(bK2). 

AGENCY:  Copyright  Office;  Library  of 
Congress. 

ACTION:  Notice  of  inquiry. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  preparing  a  report 
for  Congress  on  the  extent  to  which  the 
Computer  Software  Rental  Amendments 
Act  of  1990  has  achieved  its  intended 
purpose  with  respect  to  lending  by 
nonprofit  libraries.  This  Act  permits 
lending  of  a  computer  program  for 
nonprofit  purposes  by  a  nonprofit 
library,  if  each  copy  lent  by  such  library 
has  affixed  to  the  packaging  containing 
the  program  a  warning  of  copyright  in 
accordance  with  regulations  prescribed 
by  the  Register  of  Copyrights.  The  Act 
also  requires  the  Office  to  report  to 
Congress  by  December  1, 1993,  on 
whether  17  U.S.C.  109(b)(2)  has 
achieved  its  intended  purpose  of 
maintaining  the  integrity  of  the 
copyright  system  while  providing 
nonprofit  libraries  the  capability  to 
fulfill  their  function.  This  report  shall 
also  advise  Congress  as  to  any 
information  or  recommendations  that 
the  Register  considers  necessary  to  carry 
out  Congress’s  intent. 

The  Office  seeks  public  comments  on 
and  information  about  lending  of 
computer  programs  for  nonprofit 
purposes  hy  nonprofit  libraries,  for  the 
purpose  of  evaluating  how  the  nonprofit 
lending  provision  is  working.  The  Office 
invites  comment  from  all  interested 
parties  including  software  proprietors, 
librarians,  and  library  patrons. 

EFFECTIVE  DATE:  Comments  should  be 
received  on  or  before  October  12. 1993. 
ADDRESSES:  Interested  persons  should 
submit  ten  copies  of  their  written 
comments  as  follows:  If  sent  by  mail: 
Dorothy  Schrader,  General  Counsel, 
United  States  Copyright  Office,  Library 
of  Congress,  Department  17, 
Washington,  DC  20540. 

If  delivered  by  hand:  Office  of  the 
Register  of  Copyrights.  Copyright  Office, 


James  Madison  Memorial  Building, 
room  407,  First  Street  and 
Independence  Avenue,  SE., 

WasWgton,  DC  20559. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 
Dorothy  Schrader,  General  Coimsol, 
Copyright  Office,  Library  of  Congress, 
Department  17,  Washington,  DC  20540. 
Telephone:  (202)  707-8380. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Section  109  of  the  Copyright  Act 
contains  an  important  limitation  on  the 
exclusive  rights  of  copyright  owners; 
this  limitation  is  known  as  the  first-sale 
doctrine.  Under  this  doctrine,  the  owner 
of  a  lawfully  made  copy  of  a  work,  or 
any  person  authorized  by  such  owner,  is 
entitled  without  authority  of  the 
copyright  owner  to  sell  or  otherwise 
dispose  of  the  possession  of  that  copy. 

On  December  1. 1990,  President  Bush 
signed  into  law.  F^b.  L.  101-650, 104 
Stat.  5059  containing  the  “Computer 
Software  Rental  Amendments  Act.” 
Section  109(b)(1)(A)  of  that  Act  prevents 
the  commercial  rental,  lease,  or  lending 
of  computer  programs  without  the 
authorization  of  the  copyright  owner. 
Congress  enacted  this  limitation  on  the 
first  sale  doctrine  because  it  recognized 
that  the  commercial  lending  of 
computer  software  could  encourage 
unauthorized  copying  and  deprive 
copyright  owners  of  a  return  on  their 
investment.  * 

Congress  had  already  amended  the 
first  sale  doctrine  in  1984  to  give  owners 
of  copyright  in  sound  recordings  control 
over  commercial  rental  of  phonorecords 
by  prohibiting  the  commercial  rental  of 
these  works  without  the  authorization  of 
the  copyright  owner.  In  1988,  the 
Record  Rental  Amendment  Act  was 
renewed,  with  expiration  set  for  October 
1, 1997. 

The  Computer  Software  Rental 
Amendments  Act  does  not  accord  a 
rental  right  with  respect  to  computer 
programs  embodied  in  a  machine  or 
product  (such  as  automobiles  or 
calculators)  that  cannot  be  copied 
during  the  ordinary  operation  or  use  of 
the  machine  or  prc^uct;  or  computer 
programs  embodied  in  video  games.  17 
U.S.C.  109(b)(1)(B).  The  Act  also 
provides  that  the  transfer  of  possession 
of  a  lawfully  made  copy  of  a  computer 
program  by  a  nonprofit  educational 
institution  to  anoffier  nonprofit 
educational  institution  or  to  faculty, 
staffi  and  students  does  not  constitute 
rental,  lease,  or  lending  for  direct  or 
indirect  commercial  purposes.  17  U.S.C. 
109(b)(1)(A). 


'  H.  Rep.  No.  735, 101st  Cong.,  2d  Sess.  8  (1990). 


Congress  also  did  not  wish  to  prohibit 
the  nonprofit  lending  of  computer 
programs  by  nonprofit  libraries  and 
nonprofit  educational  institutions. 

These  institutions  serve  a  valuable 
public  purpose  by  making  computer 
software  available  to  students  and 
others  who  would  not  otherwise  have 
access  to  it.  At  the  same  time.  Congress 
recognized  that  library  patrons  could 
engage  in  the  same  type  of  unauthorized 
copying  that  occurs  in  a  commercial 
context.  ^  The  Computer  Software 
Rental  Amendments  Act  therefore 
permits  nonprofit  lending  of  computer 
programs  by  nonprofit  libraries,  if  each 
copy  lent  by  such  fibrary  has  affixed  to 
the  packaging  containing  the  program  a 
warning  of  copyright  in  accordance  with 
regulations  prescribed  by  the  Register. 

17  U.S.C.  109(b)(2)(A). 

The  regulations  governing  warning  of 
copyright  for  software  lending  by 
nonprofit  libraries  are  contained  in  37 
CFR  201.24.  Under  that  section,  the 
“Warning  of  Copyright  for  Software 
Rental”  to  be  affixed  to  the  packaging 
containing  the  computer  program  lent 
by  the  nonprofit  library  shall  consist  of 
a  verbatim  reproduction  of  the  following 
notice: 

Notice:  Warning  of  Copyright  Restrictions 

The  copyright  law  of  the  United  States 
(Title  17.  United  States  Code)  governs  the 
reproduction,  distribution,  adaptation,  public 
performance,  and  public  display  of 
copyrighted  material. 

Under  certain  conditions  specified  in  law, 
nonprofit  libraries  are  authorized  to  lend, 
lease,  or  rent  copies  of  computer  programs  to 
patrons  on  a  nonprofit  basis  and  for  nonprofit 
purposes.  Any  person  who  makes  an 
unauthorized  copy  or  adaptation  of  the 
computer  program,  or  redistributes  the  loan 
copy,  or  publicly  performs  or  displays  the 
computer  program,  except  as  permitted  by 
title  17  of  the  United  States  C^e,  may  be 
liable  for  copyright  inhingement 

This  institution  reserves  the  right  to  refuse 
to  fulfill  a  loan  request  if,  in  its  )udgment. 
fulfillment  of  the  request  would  lead  to 
violation  of  the  copyright  law. 

This  warning  shall  be  affixed  to  the 
packaging  that  contains  the  copy  of  the 
computer  program  which  is  the  subject 
of  a  library  loan  to  patrons,  by  means  of 
a  label  cemented,  gummed,  or  otherwise 
durably  attached  to  the  copies  or  to  a 
box,  reel,  cartridge,  cassette,  or  other 
container  used  as  a  permanent 
receptacle  for  the  copy  of  the  computer 
program.  The  notice  shall  be  printed  in 
such  a  manner  as  to  be  clearly  legible, 
comprehensible,  and  readily  apparent  to 
a  casual  user  of  the  computer  program. 
See  37  CFR  201.24  (19921. 


*/d. 
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2.  R^Kirtiag  Requirement 

Section  109(b)(2)(B)  of  title  17.  United 
States  Code,  established  under  the 
Computw  Software  Rental  Amendments 
Act,  requires  tiie  Register  of  Copyrights, 
not  later  than  three  years  from  the  date 
of  enactment,  and  such  times  thereafter 
as  the  Register  considers  appropriate,  to 
submit  to  Congress  a  reTOit  stating 
whethor  the  library  len^g  provisions 
of  the  Act  have  served  their  intended 
purpose  of  maintaining  the  integrity  of 
the  copyright  system,  while  still 
proving  nonprofit  libraries  the 
capacity  to  fulfill  their  function.  The 
lepcul  ^all  also  advise  the  Congress  as 
to  any  information  or  recommendations 
that  ue  Register  considers  necessary  to 
cury  out  tih»  piuposes  of  the  subsection. 

Tm  report  is  due  on  December  1, 
1993,  that  is,  not  later  than  three  years 
after  the  date  of  the  enactment  of  the 
Computer  Software  Rental  Amendments 
Act  of  1990. 

In  ordor  to  assist  the  Copyright  Office 
in  preparing  this  report,  public 
comment  on  the  subject  of  nonprofit 
lending  of  cxMnputer  programs  is 
invited.  The  Office  is  interested  in 
surve^g  the  practices  of  libraries  with 
regard  to  computer  software.  We  also 
se^  advisory  comments  on  whether 
and  how  the  purposes  of  section 
109(b)(2)  could  be  better  carried  out 

3.  Specific  QuestHMia 

The  Copyright  Office  is  interested  in 
receiving  cmnments  about  any  issues 
relevant  to  section  109(b)(2)  which 
concern  copyright  owners,  librarians, 
and  library  patrons.  Of  particular 
interest  are  the  following  questions. 

(1)  If  you  are  a  nonprofit  library  or 
educational  institution,  do  you  fral  you 
are  meeting  the  needs  of  your  patrons 
with  regard  to  computer  software?  Does 
section  109(b)(2)(A)  fodlitate  or  impede 
fulfillment  of  your  function  as  a 
nonprofit  library  or  educational 
institution? 

(2)  How  often  do  you  lend  copies  of 
computer  programs  to  other  nonprofit 
libraries,  or  nonprofit  education^ 
institutimis?  How  often  do  you  lend 
computer  programs  to  staff  or  users  of 
your  own  institution? 

(3)  Do  the  regulations  in  37  CFR 
201.24  pertaining  to  warning  of 
copyrij^t  for  so^are  rental  represent 
an  onerous  burden? 

(4)  Do  you  have  reason  to  believe  that 
unauthorized  copying,  adaptation, 
redistribution,  public  performance  or 
display  of  computer  programs  is 
occurring  as  a  result  of  the  nonprofit 
lending  permitted  by  section  109(b)? 

(5)  Efo  you  feel  the  section  109(b) 
exemption  for  nonprofit  libraries  and 


educational  institutions  is  harmful  to 
the  interests  of  cop]^ght  owners?  Has 
there  been  any  chai^  in  authors' 
income  as  a  result  of  nonprofit  lending 
of  software? 

(6)  Are  you  aware  of  any  evidence 
that  unauthorized  copying,  adaptation, 
redistribution,  public  performance  or 
display  results  from  nonprofit  lending 
of  computer  software? 

(7)  Do  you  feel  that  new  legislation  is 
needed  either  to  clarify  existing 
legislation  or  to  rectify  any  imb^ance 
between  the  rights  of  owners  and  the 
needs  of  users?  If  so,  please  specify  as 
precisely  as  possible  what  provisions 
such  legislation  should  contain. 

Cfopies  of  all  comments  received  will 
be  available  for  public  inspection  and 
copying  between  the  hours  of  8:30  a.m. 
and  4  p.m.,  Monday  through  Friday,  in 
room  401,  James  Kfodison  Memori^ 
Building,  Library  of  Congress,  First 
Street  and  Independence  Avenue,  SE., 
Washington,  DC 

Dated:  July  6, 1993. 

Ralph  Oman, 

Register  of  Copyrights. 

[FR  Doc  93-16481  Filed  7-12-93;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Submission  of  Proposed  Information 
Collections  to  0MB 

AGENCY:  National  Archives  and  Records 
Administration. 

ACTION:  Notice  of  proposed  information 
collections  submitted  to  OMB  for 
approval 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA)  is 
giving  notice  that  the  proposed 
colle^ons  of  information  described  in 
this  notice  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  imder  the  Paperwork 
Reduction  Act  and  5  part  1320. 
Public  comment  is  invited  on  these 
collections. 

DATES:  Comments  should  be  submitted 
by  August  12, 1993. 

ADDRESSES:  Copies  of  the  Proposed 
information  collections  and  supporting 
documentation  can  be  obtained  horn  the 
Policy  and  Program  Analysis  Division 
(NAA),  room  409,  National  Archives 
Building,  7th  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20408.  Telephone 
requests  may  be  made  to  (202)  501- 
5110. 

Written  comments  should  be  sent  to 
Director,  Policy  and  Program  Analysis 
Division  (NAA),  Nation^  Archives  and 


Records  Administration,  Washington, 

DC  20408.  A  copy  of  the  comments 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  NA^, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Hadyka  or  Nancy  Allard  at 
(202) 501-5110. 

The  following  proposed  information 
collections  have  been  submitted  to 
OMB: 

1.  National  Historical  Publications  and 
Records  Commission  Grant  Program 
Application 

Description:  The  information 
collection  is  a  narrative  grant 
application  prepared  by  nonprofit 
organizations  and  institutions,  state  and 
local  government  agencies.  Federally 
acknowledged  or  state  recognized 
Native  American  tribes  or  groups,  and 
individuals  to  apply  for  National 
Historical  Publications  and  Records 
Program  (NHPRC)  support  of  projects  in 
documentary  editing  and  historical 
records  preservation  and  planning. 

Purpose:  The  information  is  used  to 
determine  eligibility  of  the  applicant 
and  evaluate  the  suitability  of  the 
proposed  project  for  support. 

Frequency  of  response:  On  occasion; 
annually  if  applying  for  continued 
support  of  a  project  for  which  a 
previous  NHPRC  grant  has  been 
received. 

Number  of  respondents:  190. 

Reporting  hours  per  response:  54. 

Annual  reporting  burden  hours: 
10,260. 

2.  Application  for  Host  Institutions  of 
Archival  Administration  Fellowship 

Description:  The  information 
collection  is  a  narrative  application 
submitted  by  public  and  private 
institutions  applying  to  the  National 
Historical  PubUcations  and  Records 
Commission  (NHPRC)  for  grant  funds  to 
host  one  of  the  two  archival 
administration  fellowships  funded  each 
year  by  the  NHPRC. 

Purpose:  The  application  is  used  to 
determine  host  institutions  for  the 
fellowship  pro^m. 

Frequency  of  response:  One-time. 

Number  of  respondents:  9. 

Reporting  hours  per  response:  17. 

Annual  reporting  burden  hours:  153. 

3.  Application  for  Archival 
Administration  Fellowship 

Description:  This  application  is 
completed  by  individuals  with  at  least 
2  years  professional  archival  experience 
who  wish  to  apply  for  a  9-  to  12-month 
fellowship  in  arcffival  administration 
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sponsored  by  the  National  Historical 
I^blications  and  Records 
Administration. 

Purpose:  The  information  is  used  to 
verify  applicant  eligibility  for  the 
fellowship  and  to  award  fellowships  to 
the  best  qualified  applicants. 

Frequency  of  response:  One-time. 
Number  of  respondents:  15. 

Reporting  hours  per  response:  8. 
Annual  reporting  burden  hours;  120. 

4.  Application  for  Historical 
Documentary  Editing  Fellowship 

Description:  The  application  is 
completed  by  individuals  holding  a 
Ph.D.  or  who  have  completed  all 
requirements  for  the  degree  except  the 
dissertation  who  wish  to  apply  for  a  10- 
month  fellowship  in  historical 
documentary  editing  with  a 
documentary  publication  project 
supported  by  the  National  Historical 
Publications  and  Records  Commission. 

Purpose:  The  information  is  used  to 
verify  applicant  eligibility  for  the 
fellowship  and  to  award  fellowships  to 
the  best  qualified  applicants. 

Frequency  of  response:  One-time. 
Number  of  respondents:  14. 

Reporting  hours  per  response:  8. 
Annua]  reporting  burden  hours:  112. 

5.  Application  for  Attendance  at  the 
Institute  for  the  Editing  of  Historical 
Documents 

Description:  The  application  is 
completed  by  individuals  who  wish  to 
attend  a  2-week  institute  cosponsored 
by  the  National  Historical  Publications 
and  Records  Commission  (NHPRC)  that 
provides  specialized  training  in 
documentan’’ editing  activities. 

Purpose:  The  information  is  used  by 
the  NHPRC  staff  to  evaluate  applicants’ 
qualifications  and  to  select  individuals 
to  attend  the  institute. 

Frequency  of  response:  One-time. 
Number  of  respondents:  25. 

Reporting  hours  per  response:  2 
Annual  reporting  burden  hours:  50. 

Dated;  July  2. 1993. 

Trudy  Husksmp  Peterson, 

Acting  Archivist  of  the  United  States. 

[FR  Doc.  93-16522  Filed  7-12-93;  8:45  am] 

BILUNO  CODE  7B1S-01-M 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  National  Endowment  for  the 
Arts. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 


Management  and  Budget  (OMB)  a 
request  for  clearance  of  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

OATES:  Comments  on  this  information 
collection  must  be  submitted  by  August 
12. 1993. 

ADDRESSES:  Send  comments  to  Mr. 

Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW..  room 
3002,  Washington  DC  20503  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O’Brien,  National  Endowment  for  the 
Arts,  Administrative  Services  Division, 
room  203, 1100  Pennsylvania  Avenue, 
NW..  Washington  DC  20506  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judith  E.  O’Brien.  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20506  (202-682-5401). 
SUPPLEMENTARY  INFORMATION:  The 
Endowment  requests  the  review  of  a 
new  collection  of  information.  ’This 
entry  is  issued  by  the  Endowment  and 
contains  the  following  information:  (1) 
'The  title  of  the  form;  (2)  how  often  the 
required  information  must  be  reported; 
(3)  who  will  be  required  or  asked  to 
report;  (4)  what  the  form  will  be  used 
for;  (5)  an  estimate  of  the  number  of 
responses;  (6)  the  average  burden  hours 
per  response;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
form.  'This  entry  is  not  subject  to  44 
U.S.C.  3504(h). 

Title:  Learning  through  Design  Teacher 
Survey  Project 

Frequency  of  Collection:  One-time 
Respondents:  Individual  elementary  and 
secondary  school  teachers 
Use:  Volimtary  sxirvey  elicits  relevant 
information  from  elementary  and 
secondary  school  teachers  who  are 
using  design  activities  to  develop 
creative  problem-solving,  critical 
thinking  and  other  skills  in  their 
students.  The  results  will  help  the 
Design  Arts  Program  assess  the  impact 
of  design  as  an  ^ucational  tool. 
Estimated  Number  of  Respondents:  500 
Average  Burden  Hours  Per  Response: 

.75 

Total  Estimated  Burden:  375 
Judith  E.  O’Brien, 

Management  Analyst,  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 

[FR  Doc.  93-16504  Filed  7-12-93;  8:45  am] 
BILUNO  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-410] 

Niagara  Mohawk  Power  Corp.; 
Environmental  Assesament  and 
Finding  of  No  Significant  Impact 

’The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
bom  certain  reqviirements  of  10  CFR 
part  SO.  Appendix  J,  to  Niagara  Mohawk 
Power  Corporation  (the  licensee)  for 
Nine  Mile  Point  Nuclear  Station,  Unit  2 
(NMP-2).  located  at  the  licensee’s  site  in 
Oswego  County,  New  York. 

Environmental  Assessment 
Identification  of  Proposed  Action 

By  letter  dated  May  28. 1993,  the 
licensee  requested  a  schedular 
exemption  pursuant  to  10  CFR  50.12(a) 
from  the  requirements  of  10  CFR  part 
50,  Appendix  J,  Section  ni.B.  relating  to 
certain  Type  B  tests.  Specifically,  the 
licensee  requested  temporary  relief  from 
the  requirement  to  perform  ’Type  B  tests 
at  intervals  of  not  greater  than  24 
months  for  the  expansion  bellows  on 
four  Traversing  Incore  Probe  (TIP) 
containment  penetrations 
(2NMT*Z31A,CJ},  and  E).  A  one-time 
only  delay,  until  the  end  of  the  1993 
refueling  outage  (RF03)  (currently 
scheduled  to  ^in  on  October  1, 1993) 
was  requested  for  the  performance  of 
these  leak  tests.  ’The  licensee’s  request 
was  necessitated  to  avoid  a  plant 
shutdown  solely  to  perform  the  required 
leak  tests. 

The  Need  for  the  Proposed  Action 

'The  bellows  on  the  ’TIP  penetrations 
are  required  by  Appendix  J  of  10  CFR 
part  50  and  by  NMP-2  Tec^ical 
Specification  (TS)  4.6.1.2.d.  to  be  Type 
B  tested  at  intervals  no  greater  than 
every  two  years.  The  ’TIP  penetrations 
are  listed  in  the  NMP-2  Updated  Safety 
Analysis  Report  (USAR)  Table  6.2-56 
with  Note  34  applicable.  Note  34  states. 
"The  metal  bellows  at  the  end  of  the  TIP 
system  drywell  penetration  flanges  will 
be  included  in  'Type  A  testing.  The 
flanges  themselves  and  the  midspan 
flange  in  2NMT*Z31B  will  be  subject  to 
Type  B  testing.’’  On  April  23, 1993,  the 
licensee  determined  that  the  bellows  in 
the  subject  penetrations  were  not  in 
compliance  with  the  requirement  of  TS 
4.6.1.2.d.  and  10  CFR  part  50,  Appendix 
J.  in  that  these  bellows  had  been  Type 
A  tested  rather  than  the  required  Tj^ 

B  tested.  Type  B  testing  of  these  bellows 
requires  access  to  the  bellows.  Access  to 
the  bellows  requires  the  reactor  be  shut 
down  and  the  drywell  to  be  deinerted 
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from  its  nitrogen  atmosphere.  The 
scheduler  exemption  is  required  to 
permit  the  licensee  to  continue  to 
operate  NMP-2  until  its  next  scheduled 
shutdown,  the  1993  refueling  outage 
which  is  presently  scheduled  to  b^in 
on  Octc^r  1, 1993,  rather  than  to  he 
required  to  shut  down  NMP-2  solely  to 
perform  the  required  Type  B  leak  tests. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  scheduler  exemption 
would  allow  the  licensee  to  continue  to 
operate  NMP-2  until  the  end  of  the 
1993  refueling  outage.  The  NMP-2  1993 
refueling  outage  is  currently  scheduled 
to  begin  Octol^r  1, 1993.  The  four 
subject  penetrations  would  be  Type  B 
tested  during  the  1993  refueling  outage. 

Note  34  was  added  to  USAR  Table 
6.2-56  by  the  licensee  via  Licensing 
Document  Change  Notice  (LDCN)  #1458 
dated  November  29, 1984,  however,  no 
justification  or  backup  data  could  be 
located  to  substantiate  the  addition  of 
Note  34.  When  LDCN  #1458  was  issued 
in  1984.  the  licensee  had  no  method  for 
testing  these  bellows.  The  Final  Safety 
Analysis  Report  was  subsequently 
interpreted  to  imply  that  a  Type  A  test 
was  acceptable  for  testing  these  bellows. 
This  noncompliance  (Type  A  testing 
versus  Type  B  testing)  has  existed  since 
issuance  of  the  facility  operating  license 
on  October  31, 1986. 

The  maximum  allowable  overall 
containment  leakage  rate  is  limited  by 
TS  3.6.I.2.  to  1.1  weight  percent  of 
containment  air  per  day  at  the  peak 
accident  pressure  of  39.75  psig.  The 
most  recent  Type  A  test  performed  in 
January  1991  measured  the  overall 
containment  leakage  to  be  0.305  percent 
per  day.  This  value  includes  the  TIP 
penetrations  as  well  as  the  other  Type 
B  and  Type  C  leakage  paths.  The 
combinM  Type  B  and  Type  C  leakage 
was  0.211  percent  per  day.  The 
unaccoimted  leakage  of  0.094  percent 

Ear  day  is  attributed  to  the  containment 
ner,  TIP  penetrations,  etc.  Therefore, 
even  if  all  the  unaccountable  leakage 
was  associated  with  the  TIP 
penetrations,  the  combined  leakage  of 
TIP  penetrations  and  that  measur^ 
frt>m  the  other  Type  B  and  Type  C 
penetrations  would  still  be  less  than  the 
allowable  leakage  of  0.6  U  or  0.66 
percent  per  day.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
scheduler  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
schedular  exemption  only  involves 
Type  B  testing  of  TIP  penetrations.  The 
proposed  sdiedular  exemption  does  not 


afreet  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  impacts  associated  with 
the  proposed  schedular  exemption. 

Alternative  to  the  Proposed  Action 

As  one  alternative  to  the  proposed 
action,  the  NRC  staff  considered  denial 
of  the  proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts,  llie 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar.  This  alternative  would  also 
result  in  an  unwarranted  shutdown  of 
the  plant. 

As  a  second  alternative  to  the 
proposed  action,  the  NRC  stafr 
considered  requiring  performance  of  the 
subject  Type  B  tests  during  the  plant’s 
frrst  cold  shut  down  of  sufficient 
duration.  The  environmental  impacts  of 
this  alternative  are  similar  to  the 
proposed  action. 

Alternative  Use  of  Resources 

The  actions  associated  with  the 
granting  of  the  proposed  schedular 
exemption  as  detailed  above  do  not 
involve  the  use  of  resources  not 
previously  considered  in  connection 
with  the  “Final  Environmental 
Statement  Related  to  the  Operation  of 
Nine  Mile  Point  Nuclear  St’ation,  Unit 
No.  2.”  dated  May  1985  (NUREG-1085). 

Agencies  and  Persons  Contacted 

The  NRC  stafr  reviewed  the  licensee’s 
submittal  that  supports  the  proposed 
schedular  exemption  discussed  above. 
’The  NRC  stafr  consulted  with  the  State 
of  New  York  regarding  the 
environmental  impact  of  the  proposed 
schedular  exemption.  'The  State  of  New 
York  had  no  comments  regarding  this 
proposed  action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  schedular 
exemption. 

Ba^  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  efrect  on  the  quality  of  the 
human  environment 
^  For  further  details  with  respect  to  the 
action,  see  the  licensee’s  application  for 
the  schedular  exemption  dated  May  28, 
1993.  This  document  is  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room.  2120  L  Street, 
NW.,  Washington,  DC  and  at  the 
Penfield  Library,  State  University  of 
New  York,  Oswego,  New  York  13126. 


Dated  at  Rockville,  Maryland,  this  6t>'  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Director,  Project  Directorate  I-l,  Division  of 
Reactor  Projects — ////,  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  93-16559  Filed  7-12-93;  8:45  am] 
BUJJNO  CODE  7S90-01-M 


Radiological  Criteria  for 
Decommissioning  of  NRC-Licensed 
Facilities;  Availability  of  the  Enhanced 
Participatory  Rulemaking  Electronic 
Bulletin  Board  and  800  Number 

AGENCY:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  availability  of  the 
enhanced  participatory  rulemaking 
electronic  bulletin  board  and  800 
number. 

summary:  On  April  16, 1993,  the  Office 
of  Nuclear  Regulatory  Research  (RES) 
opened  an  electronic  bulletin  board 
system  (BBS)  in  an  effort  to  increase 
public  access  to  the  Enhanced 
Participatory  Rulemaking  process  being 
employed  to  develop  radiological 
criteria  for  decommissioning.  An 
electronic  bulletin  board  was  suggested 
by  participants  at  a  number  of  the 
workshops  conducted  in  support  of  this 
rulemaking  as  an  additional  mechanism 
for  making  information  publicly 
available,  more  accessible,  and 
providing  another  means  for  interested 
individuals  and  groups  to  provide 
comments  to  the  stafr.  The  BBS  offers  an 
additional  way  of  contacting  the  NRC, 
provides  current  information  about  the 
status  of  the  decommissioning 
rulemaking,  and  also  provides  an 
electronic  method  for  members  of  the 
public  to  comment  on  the  rulemaking. 
Background  information  on  the 
rulemaking  and  summaries  of  the  public 
workshops  are  available  for  download 
or  on-line  viewing.  Callers  using  the 
BBS  can  easily  register  their  comments 
in  a  reserved  area  on  the  BBS.  The 
comments  are  then  sent  to  the  docket 
within  1  business  day  of  receipt.  The 
comments  are  also  directly  transferred 
to  a  database  that  will  be  used  by  the 
staff  for  comment  categorization  and 
analysis. 

The  staff  expects  this  bulletin  board 
system  to  be  an  important  part  of  the 
open  communication  that  is  the 
hallmark  of  the  Enhanced  Participatory 
Rulemaking  effort. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Daily,  Mail  Stop  NLS/139, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Phone  (301) 
492-3999;  FAX  (301)  492-3866. 
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SUPPLEMENTARY  INFORMATION:  The 
Nuclear  Regulatory  Commission  has  set 
up  an  electronic  bulletin  board  to 
provide  information  and  accept  public 
comments  about  the  Enhanced 
Participatory  Rulemaking  process.  This 
bulletin  board  provides  updated 
information  about  ongoing  events, 
access  to  related  files  of  information, 
and  allows  anyone  to  provide  comments 
on  the  rulemaking  directly  to  the  NRC 

To  connect  to  the  bulletin  board,  you 
need  an  MS-DOS  personal  computer  (if 
using  a  Macintosh  computer,  when 
asked  if  you  want  color  menus,  please 
say  no),  a  modem,  and  a 
communications  software  package.  Set 
your  parity  to  none,  data  bits  to  8,  and 
stop  bits  to  1  (N,8,l).  Use  your 
communications  software  to  dial  (800) 
880-6091.  Set  your  terminal  emulation 
to  ANSI  or  VT-100.  You  should  be  able 
to  use  any  commvmications  software 
that  allows  the  N,8,l  setting. 

After  you  have  connected  to  the 
bulletin  board,  you  will  be  asked  to 
enter  your  name  and  select  a  password. 
You  will  be  given  some  information 
about  the  bomd  and  then  be  asked  a 
series  of  questions  about  your  address 
and  phone  number.  These  questions 
will  only  be  asked  the  first  time  you  call 
and  will  allow  the  NRC  to  formally 
docket  (record)  any  comments  you  may 
wish  to  send  concerning  the 
rulemaking. 

Following  the  initial  questionnaire, 
you  will  be  asked  if  you  would  like  to 
view  the  newsletter.  This  newsletter 
will  be  used  to  provide  updated 
information  and  any  other  recent  news 
that  may  be  of  interest.  Next  you  will  be 
shown  die  main  menu,  where  you  will 
have  a  choice  of  going  to  the  message 
section  or  the  files  section.  The  message 
section  is  a  place  to  leave  short 
comments  or  questions  for  the  NRC 
staff.  The  file  section  contains  a  group 
of  back^und  dociunents  about  the 
rulema^g  that  can  be  downloaded  to 
your  computer  or  read  on-line.  You  can 
also  upload  a  file  in  this  section 
containing  your  comments  on  the 
rulemaking.  These  comments  will  be 
sent  to  the  docket,  usually  within  1 
business  day.  All  of  the  menus  give  you 
the  option  of  leaving  the  bulletin  bo^ 
by  selecting  (G)  for  good-bye. 

If  you  have  any  questions  about  the 
bulletin  board  or  the  rulemaking,  please 
leave  a  message  addressed  to  the  NRC 
staff  in  the  message  section  of  the 
bulletin  board.  Tbis  section  works  like 
e-mail  and  will  be  reviewed  at  least 
once  each  day  by  the  NRC  staff. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  June  1993. 


F(»  the  U.S.  Nuclear  Regulatory 
Commissitm. 

BUI  M.  Morris, 

Director,  Division  of  Regulatory  Applications. 
[FR  Doc  93-16558  Filed  7-12-93;  8:45  am] 
BILUNa  CODE  7S90-01-M 

Rnal  Memorandum  of  Understanding 
Between  the  U.S.  Nuclear  Regulatory 
Commission  and  the  Commonwealth 
of  Massachusetts 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Notice. 

SUMMARY:  This  notice  is  to  advise  the 
public  of  the  issuance  of  a  final 
Memorandum  of  Understanding  (MOU) 
between  the  U.S.  Nuclear  Regtdatory 
Commission  (NRC)  and  the 
Commonwealth  of  Massachusetts.  The 
MOU  provides  the  basis  for  mutually 
agreeable  procedures  whereby  the 
Conunonweahh  of  Massachusetts  may 
utilize  the  NRC  Emergency  Response 
Data  System  (ERDS)  to  receive  data 
dining  an  emergency  at  a  commercial 
nuclear  power  plant  in  Massachusetts. 
Public  conunents  were  addressed  in 
conjunction  with  the  MOU  with  the 
State  of  Michigan  published  in  the 
Federal  Register  Vol.  57,  No.  28, 
February  11, 1992. 

EFFECTIVE  DATE:  This  MOU  is  effective 
May  21, 1993. 

ADDRESSES:  Copies  of  all  NRC 
documents  are  available  for  public 
inspection  and  copying  for  a  fee  in  the 
NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington, 
DC 

FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  Jolicoeur  or  Eric  Weinstein,  Office  for 
Analysis  and  Evaluation  of  Operational 
Data,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone  (301)  492-4155  or  (301)  492- 
7836. 

Agreement  Pertaining  to  the  Emergency 
Response  Data  System  Between  the 
Commonerealth  of  Massachusetts  and 
the  U.S.  Nuclear  Regulatory 
Commission 

7.  Authority 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  the 
Commonwealth  of  Massachusetts,  acting 
through  Massachusetts  Emergency 
Management  Agency,  enter  into  this 
Agreement  under  the  authority  of 
section  274i  of  the  Atomic  Energy  Act 
of  1954,  as  amended. 

Massachusetts  recognizes  the  Federal 
Government,  primarily  the  NRC,  as 
having  the  exclusive  authority  and 


reroonsibility  to  regulate  the 
radiological  and  national  security 
aspects  of  the  construction  and 
operation  of  nuclear  production  or 
utilization  facilities,  except  for  certain 
authority  over  air  emissions  granted  to 
States  by  the  Clean  Air  Act. 

77.  Background 

A.  The  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  authorize  the  Nuclear 
Re^latory  Commission  (NRC)  to  license 
and  regulate,  among  other  activities,  the 
manufacture,  construction,  and 
operation  of  utilization  Cadlities 
(nuclear  power  plants)  in  order  to  assure 
common  defense  and  security  and  to 
protect  the  public  health  and  safety. 
Under  these  statutes,  the  NRC  is  the 
responsible  agency  regulating  nuclear 
power  plant  safety. 

B.  NkC  believes  that  its  mission  to 

Erotect  the  public  health  and  safety  can 
a  served  by  a  policy  of  cooperation 
with  State  governments  and  has 
formally  adopted  a  policy  statement  on 
“Cooperation  with  States  at  Commercial 
Nuclear  Power  Plants  and  Other  Nuclear 
Production  or  Utilization  Facilities"  (57 
FR  6462,  February  25, 1992).  The  policy 
statement  provides  that  NRC  will 
consider  State  proposals  to  enter  into 
instruments  of  cooperation  for  certain 
programs  when  these  programs  have 
provisions  to  ensure  dose  cooperation 
with  NRC.  This  agreement  is  intended 
to  be  consistent  with,  and  implement 
the  provisions  of  the  NRC's  policy 
statement. 

C  NRC  fulfills  its  statutory  mandate 
to  regulate  nuclear  power  plant  safety 
by,  among  other  things,  responding  to 
emergencies  at  licensee's  facilities  and 
monitoring  the  status  and  adequacy  of 
the  licensee’s  responses  to  emergency 
situations. 

D.  Massachusetts  fulfills  its  statutory 
mandate  to  provide  for  preparedness, 
response,  mitigation,  and  recovery  in 
the  event  of  an  accident  at  a  nuclear 
power  plant  through  the  Massachusetts 
Emergency  Management  Agency 
(“M^iA”),  an  agency  created  by 
Chapter  639  of  the  Acts  of  1950,  as 
amended. 

7Z7.  Scope 

A.  This  Agreement  defines  the  way  in 
which  NRC  and  Massachusetts  will 
cooperate  in  planning  and  maintaining 
the  capability  to  tranter  reactor  plant 
data  via  the  Emergency  Response  Data 
System  during  emergencies  at  nuclear 
power  plants  in  and  adjacent  to  the 
Commonwealth  of  Massachusetts, 
specifically  Pilgrim  Station,  Seabrook 
Station,  and  Vermont  Yankee. 
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B.  It  is  understood  by  the  NRC  and  the 
Commonwealth  of  Massachusetts  that 
ERDS  data  %trill  only  be  transmitted  by 
a  bcensee  during  emergencies  classified 
at  the  Alert  level  or  above,  during 
scheduled  tests,  or  during  exercises 
when  available. 

C  Nothing  in  this  Agreement  is 
intended  to  restrict  or  expand  the 
statutory  authority  of  NRC,  the 
Commonwealth  of  Massachusetts,  or  to 
afiect  or  otherwise  alter  the  terms  of  any 
agreement  in  effect  under  the  authority 
of  section  274b  of  the  Atomic  Energy 
Act  of  1954,  as  amended;  nor  is 
anything  in  this  Agreement  intended  to 
re^ct  or  expand  the  authority  of  the 
Coirunonwemth  of  Massachusetts  on 
matters  not  within  the  scope  of  this 
A^eement 

D.  Nothing  in  this  Agreement  confers 
upon  the  Commonwealth  of 
Massachusetts  authority  to  (1)  interpret 
or  modify  NRC  regulations  and  NRC 
requirements  imposed  on  the  licensee: 

(2)  take  enforcement  actions;  (3)  issue 
confirmatory  letters;  (4)  amend,  modify, 
or  revoke  a  Ucense  issued  by  NRC;  or  (5) 
direct  or  reconunend  nuclear  power 
plant  employees  to  take  or  not  to  take 
any  action.  Authority  for  all  such 
actions  is  reserved  exclusively  to  the 
NRC 

IV.  NRC’s  General  Responsibilities 

Under  this  agreement,  NRC  is 
responsible  for  maintaining  the 
Emergency  Response  Data  System 
(ERDS).  ERDS  is  a  system  designed  to 
receive,  store,  and  retransmit  data  firom 
in-plant  data  systems  at  nuclear  power 
plants  during  emergencies.  The  NRC 
will  provide  user  access  to  ERDS  data  to 
one  user  terminal  for  the 
Common%vealth  of  Massachusetts  during 
emergencies  at  nuclear  power  plants 
which  have  implemented  an  ERDS 
interface  and  for  which  any  portion  of 
the  plant’s  10  mile  Emergency  Planning 
Zone  (EPZ)  lies  within  the 
Commonwealth  of  Massachusetts.  The 
NRC  agrees  to  provide  xmique  software 
already  available  to  NRC  (not 
commercially  available)  that  was 
developed  under  NRC  contract  for 
configuring  an  ERDS  workstation. 

V.  Massachusetts’s  General 
Responsibilities 

A.  Massachusetts,  acting  through 
MEMA,  will,  in  cooperation  with  the 
NRC,  establish  a  capability  to  receive 
ERDS  data.  To  this  end,  Massachusetts 
will  provide  the  necessary  computer 
hardware  and  commercially  licensed 
software  required  for  ERDS  data  transfer 
to  users. 

B.  Massachusetts  agrees  not  to  use 
ERDS  to  access  data  ^m  nuclear  power 


plants  for  which  a  portion  of  the  10  mile 
Emergency  Planning  Zone  does  not  fall 
within  its  State  boimdary. 

C.  For  the  purpose  of  minimizing  the 
impact  on  plant  operators,  clarification 
of  ERDS  data  will  be  pursued  through 
the  NRC  and/or  the  utility  provided 
technical  liaison  personnel. 

VI.  Implementation 

Massachusetts  and  the  NRC  agree  to 
work  in  concert  to  assure  that  the 
following  communications  and 
information  exchange  protocol 
regarding  the  NRC  ERDS  are  followed. 

A.  Massachusetts,  through  MEMA, 
and  the  NRC  agree  in  good  faith  to  make 
available  to  ea^  other  information 
within  the  intent  and  scope  of  this 
Agreement. 

B.  NRC  and  MEMA  agree  to  meet  as 
necessary  to  exchange  information  on 
matters  of  common  concern  pertinent  to 
this  Agreement.  Unless  otherwise 
agreed,  such  meetings  will  be  held  in 
the  NRC  Operations  Center.  The  affected 
utilities  will  be  kept  informed  of 
pertinent  information  covered  by  this 
Agreement. 

C.  To  preclude  the  premature  public 
release  of  sensitive  information,  NRC 
and  Massachusetts  will  protect  sensitive 
information  to  the  extent  permitted  by 
the  Federal  Freedom  of  Information  Act, 
the  Massachusetts  General  Laws 
Chapter  66A,  Fair  Information  Practices, 
and  other  applicable  authority. 

D.  NRC  will  conduct  periodic  tests  of 
licensee  ERDS  data  linlu.  A  copy  of  the 
test  schedule  will  be  provided  to  MEMA 
by  the  NRC.  MEMA  may  test  its  ability 
to  access  ERDS  data  during  these 
scheduled  tests,  or  may  schedule 
independent  tests  of  the  State  link  with 
the  NRC. 

E.  NRC  will  provide  access  to  ERDS 
for  emergency  exercises  with  reactor 
linits  capable  of  transmitting  exercise 
data  to  ERDS.  For  exercises  in  which  the 
NRC  is  not  participating,  MEMA  will 
coordinate  with  NRC  in  advance  to 
ensure  ERDS  availability.  NRC  reserves 
the  right  to  preempt  ERDS  use  for  any 
exercise  in  progress  in  the  event  of  an 
actual  event  at  any  licensed  nuclear 
power  plant. 

VII.  Contacts 

A.  The  principal  senior  management 
contacts  for  this  Agreement  will  be  the 
Director,  Division  of  Operational 
Assessment,  Office  for  Analysis  and 
Evaluation  of  Operational  Etata,  and  the 
Governor-appointed  Director  of  the 
Massachusetts  Emergency  Management 
Agency.  These  individuals  may 
designate  appropriate  staff 
representatives  for  the  purpose  of 
administering  this  Agreement. 


B.  Identification  of  these  contacts  is 
not  intended  to  restrict  communication 
between  NRC  and  MEMA  staff  members 
on  technical  and  other  day-to-day 
activities. 

Vm.  Resolution  of  Disagreements 

A.  If  disagreements  arise  about 
matters  within  the  scope  of  this 
Agreement.  NRC  and  MEMA  will  work 
together  to  resolve  these  differences. 

B.  Resolution  of  difierences  between 
MEMA  and  NRC  stafi  over  issues  arising 
out  of  this  Agreement  will  be  the  initial 
responsibility  of  the  NRC  Division  of 
Operational  Assessment  management. 

C.  Differences  which  cannot  be 
resolved  in  accordance  with  Sections 
Vm.A  and  VIII.B  will  be  reviewed  and 
resolved  by  the  Director,  Office  for 
Analysis  and  Evaluation  of  Operational 
Data. 

D.  The  NRC’s  General  Counsel  has  the 
final  authority  to  provide  legal 
interpretation  of  the  Commission’s 
regulations. 

IX.  Effective  Date 

’This  Agreement  will  take  effect  after 
it  has  been  signed  by  both  parties. 

X.  Duration 

A  formal  review,  not  less  than  1  year 
after  the  effective  date,  will  be 
performed  by  the  NRC  to  evaluate 
implementation  of  the  Agreement  and 
resolve  any  problems  identified.  This 
Agreement  will  be  subject  to  periodic 
reviews  and  may  be  amended  or 
modified  upon  written  agreement  by 
both  parties,  and  may  be  terminated 
upon  30  days  vmtten  notice  by  either 
party. 

XI.  Separability 

If  any  provision(s)  of  this  Agreement, 
or  the  application  of  any  provision(s)  to 
any  person  or  circumstances  is  held 
invalid,  the  remainder  of  this 
Agreement  and  the  application  of  such 
provisions  to  other  persons  or 
circumstances  will  not  be  affected. 

Dated:  January  6, 1993. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

James  M.  Taylor, 

Executive  Director  for  Operations. 

Dated:  May  21. 1993. 

For  The  Commonwealth  of  Massachusetts. . 
A.  David  Rodham, 

Director,  Massachusetts  Emergency 
Management  Agency. 

(FR  Doc.  93-16560  Filed  7-12-93;  8:45  am] 
BILUNO  CODE  TSSO^K-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rd.  No.  IC>19565;  812-8350] 

BayfMd  Low  Income  Housing  Limited 
Partnership,  et  ai.;  Application 

July  7. 1093. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC”)* 

ACTION:  Notice  of  application  for 
exemption  \mder  the  Investment 
Company  Act  of  1940  (the  "Act”). 

APPLICANTS:  Bayfield  Low  Income 
Housing  Limit^  Partnership  (the 
"Partnership”)  and  Megan  Asset 
Management,  Inc.  (the  "General 
Partner”). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  all 
provisions  of  the  Act. 

SUMMARY  OF  APPLICATIONS:  Applicants 
seek  an  order  exempting  the  Partnership 
firom  all  provisions  of  the  Act, 
retroactive  to  July  1, 1990,  the  date  of 
the  formation  of  the  Partnership.  The 
Partnership  owns  limited  partnership 
interests  in  partnerships  that  engage  in 
the  development,  ownership,  and 
operation  of  housing  for  low  and 
moderate  income  persons,  thereby 
operating  as  a  "two-tier”  limited 
partnership. 

FNJNQ  DATE:  The  application  was  filed 
on  April  13, 1993,  and  amended  on  June 
10. 1993  and  July  6. 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ^e  SEC‘s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ue  SEC  by  5:30  p.m.  on 
August  2, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  20  Carpi^ters  Brook  Road. 
Greenwich,  Conne^cut  06831-1210. 
FOR  FURTHER  MFORMATION  CONTACT. 

Marc  Dufiy,  Staff  Attorney,  (202)  272- 
2511,  or  C  David  Messman,  Branch 
Chief,  (202)  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Relation). 
SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 


application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  The  Partnership  was  formed  imder 
Delaware  law  as  of  July  1. 1990, 
pursuant  to  a  Joint  plan  of 
reorganization  of  52  debtors  (the 
"Debtor  Investor  Partnerships”)  that  was 
confirmed  under  Chapter  11  ("Chapter 
11”)  of  Title  11  of  the  United  States 
Code  (the  "Bankruptcy  Code”).  The 
Partnership  operates  as  a  "two-tier”  real 
estate  limited  partnership,  i.e.,  the 
Partnership  owns  limited  partnership 
interests  in  other  limited  partnerships 
("Operating  Partnerships”)  that  in  turn 
engage  in  the  development, 
re^bilitation,  ownership,  and  operation 
of  apartment  complexes  providing 
housing  for  low  and  moderate  income 
persons  (the  “Projects”). 

2.  The  Partnersnip’s  objectives  are  to 
preserve  and  protect  the  Partnership’s 
capital,  provide  limited  cash 
distributions  from  operations,  and 
provide  capital  appreciation  to  the 
extent  of  any  increases  in  the  value  of 
the  Projects.  The  Partnership  also  is 
design^  to  provide  current  tax  benefits 
to  limited  partners  of  the  Partnership 
("the  Limited  Partners”)  in  the  form  of 
tax  credits  vmder  section  42  of  the 
Internal  Revenue  Code  (‘Tax  Credits”), 
which,  subject  to  certain  limitations, 
may  be  applied  against  their  federal 
income  tax  liability. 

3.  During  the  period  from  September 
1987  through  D^ember  1988,  each  of 
the  Debtor  Invests  Partnerships  was 
formed  to,  and  did,  acquire  limited 
partnership  interests  in  Operating 
Partnerships.  In  most  instances,  each 
Debtor  Investor  Partnership  owned 
between  95  and  99  percent  of  the 
partnership  interests  in  its  respective 
Operating  Partnerships;  in  all  instances 
the  Debtor  Investor  Partnerships  owned 
at  least  a  majority  interest  in  the 
Operating  Partnerships.  None  of  the 
Debtor  Investor  Partnerships  had  more 
than  50  limited  partners,  all  of  whom 
acquired  their  limited  partnership 
interests  in  private  offerings  exempt 
from  registration  under  the  Securities 
Act  of  1933.  Section  3(c)(1)  of  the  Act 
excludes  from  the  definition  of 
“investment  company”  any  issuer 
whose  outstanding  securities  are 
beneficially  owned  by  not  more  than 
100  persons  and  that  does  not  make  or 
propose  to  make  a  public  offering  of  its 
securities.  Accordingly,  none  of  die 
Debtor  Investor  Partnerships  was  an 
investment  company. 

4.  Following  tneir  formation,  certain 
of  the  Debtor  Investor  Partnerships 
failed  to  make  prescribed  capital 


contributions  to  Operating  Partnerships 
of  which  they  were  limit^  partners. 
Subsequently,  First  American  Holdings, 
Inc.  ("First  American”),  the  general 
partner  of  each  of  the  Debtor  Investor 
Partnerships,  became  insolvent.  To 
protect  their  interests  in  the  Operating 
Partnerships,  the  Debtor  Investor 
Partnerships  wers  placed  imder  the 
protection  of  Chapter  11. 

5.  On  July  13, 1990,  the  United  States 
Bankruptcy  Court  for  the  Eastern 
District  of  New  York  (the  "Bankruptcy 
Court”)  entered  an  order  confirming  a 
joint  plan  of  reorganization  (the  "Plan”) 
of  the  Debtor  Investor  Partnerships.  The 
Plan  provided,  in  part,  for  the  creation 
of  the  Partnersiiip  as  a  master  limited 
partnership,  into  which  all  of  the  assets 
of  the  Debtor  Investor  Partnerships  were 
"rolled  up.” 

6.  There  are  currently  approximately 
1,840  Limited  Partners.  Accordingly,  the 
Partnership  is  no  longer  excluded  from 
the  definition  of  "investment  company” 
pursuant  to  section  3(c)(1).  The  former 
general  partner  of  the  Partnership 
inadvertently  failed  to  apply  for 
exemption  under  the  Act  at  the  time  of 
the  formation  of  the  Partnership,  as 
none  of  the  parties  to  the  bankniptcy 
understood  that  the  Act  might  be 
applicable  to  the  Partnership. 

7.  In  consideration  of  their 
contribution  of  assets  to  the  Partnership, 
each  of  the  Debtor  Investor  Partnerships 
received  an  allocable  portion  of  the 
limited  partnership  interests  in  the 
Partnership.  These  Partnership  interests 
then  were  distributed  to  the  limited 
partners  of  each  Debtor  Investor 
Partnership.  The  Partnership’s  limited 
partnership  interests  are  registered 
under  section  12(g)  of  the  Securities 
Exchange  Act  of  1934  (the  "1934  Act”). 
The  Partnership  files  periodic  reports 
with  the  SEC  pursuant  to  section  13  of 
the  1934  Act. 

8.  Pursuant  to  the  Plan,  Megan 
Management  Company.  Inc.  (the 
"Independent  Manager”)  was  engaged 
by  the  Partnership  to  provide 
management  and  administrative 
services,  which  were  previously  the 
responsibility  of  First  American.  The 
Independent  Manager  was  selected 
pursuant  to  a  search,  evaluation,  and 
competitive  bidding  process  carried  out 
by  a  special  committee  formed  in  the 
bankruptcy.  Following  a  dispute 
between  First  American,  on  the  one 
hand,  and  the  Independent  Manager  and 
Partnership,  on  the  other.  First 
American  was  replaced  as  general 
partner  by  the  General  Partner,  a 
company  under  common  control  with 
the  Independent  Manager.  The  division 
of  powers  and  responsibilities  between 
a  general  partner  and  an  independent 
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manager  is  no  longer  meaningful 
following  the  resimation  of  First 
American,  its  repl^ment  by  the 
General  Partner,  and  the  subsequent 
assumption  of  the  rights  and  obligations 
of  the  Independent  Manager  by  the 
General  Partner.  The  General  Partner, 
however,  continues  to  receive  separate 
compensation  in  the  respective 
capacities  of  general  partner  and 
independent  manager  of  the 
Partnership. 

9.  In  addition  to  certain  Incentive 
compensation,  the  Independent 
Manamr  is  entitled  to  receive  $436,000 
aimumly  ^  each  of  the  years  1993  and 
1994,  and  $149,500  annually  for  each  of 
the  years  1995  through  1998. 
Commencing  with  cdendar  year  1999, 
thus  Independent  Manner’s  base  fee  of 
$149,500  will  be  reduo^  by  $750  for 
eadi  Operating  Partnership  in  whidi  the 
Partnership  no  longer  owns  a  limited 
partnership  interest. 

10.  Sub^uent  to  the  conBrmation  of 
the  Plan,  the  Partnership  acquired 
minority  limited  partnership  interests  in 
seven  investor  partnerships  that  own 
limited  partnership  interests  in 
partner^ps  owning  low  to  moderate 
income  housing  eligible  for  Tax  Credits 
(the  “Investor  Partnerships").  The 
Investor  Partnerships,  wfoch  were 
purchased  for  approximately  $287,470, 
erere  acquired  in  order  to  replace  Tax 
Credits  lost  to  the  Partnership  through 
the  insolvency  or  loss  of  investments  in 
certain  Operating  Partnerships.  Unlike 
investments  in  newly-formed  Operating 
Partnerships,  investments  in  these 
partnerships  will  generate  Tax  Credits 
over  approximately  the  same  period  as 
the  Partnership’s  interests  in  the 
Operating  Partnerships.  At  the  time  of 
filing  of  tme  application,  the  Investor 
Partnerships  accoimted  for 
approximately  1.5%  of  the  Partnership’s 
to^  assets.  Applicants  regard  the 
purchase  of  sudi  interests  as  incidental 
to  the  Partnership’s  business  of 
maintaining  its  interests  in  the  Pro}ects. 
The  Partnership  has  agreed,  however,  as 
a  condition  to  the  grant  of  the  requested 
relief,  that  it  will  not  make  any  future 
purdiases  of  interests  in  Investor 
Partnerships.  Any  further  investments 
by  the  Partnership  in  low  and  moderate 
income  housing  will  be  made  only 
through  the  direct  ownership  of  limited 
partnership  interests  in  Operating 
Partnerships. 

^  11.  The  Partnership  continues  to 
collect  capital  contributions  due  it 
pursuant  to  promissory  notes  originally 
executed  by  limited  partners  of  the 
Debtor  Limited  Partnerships  in 
coimection  urith  the  purdiase  of  their 
interests  therein  (the  ’’Invests  Notes"), 
and  to  make  its  required  capital 


contributicms  to  the  Operating 
Partnerships  and  payments  to  its 
creditors  in  accordance  with  the 
applicable  provisions  of  the  Plan.  The 
Partnership’s  principal  source  of  funds 
to  meet  its  Obligations  and  make 
distributions  to  its  Limited  Partners  is 
the  proceeds  of  the  Investor  Notes. 

12.  Pursuant  to  the  Plan,  the  Debtor 
Investor  Partner^ips*  indebtedness  to 
four  banks  (the  "Secured  Lenders")  was 
consolidated  into  four  loans  to  the 
Partnership  (the  "Secured  Loans"), 
which  were  secured  by  four  separate 
pools  of  InvestCMT  Notes.  As  of  June  1, 
1993,  approximately  $3.5  milUon  in 
principal  amount  was  outstanding 
under  the  Secured  Loans,  and  the 
Investor  Notes  securing  the  Seciired 
Loans  had  a  remaining  aggregate 
principal  balance  of  more  than  three 
times  the  amount  of  the  Seemed  Loans. 

13.  The  Plan  provides  that  after  the 
payment  or  application  of  all  monies 
due  to  the  Seared  Lenders  in  each 
payment  period,  the  balance  shall  be 
paid  over  to  the  Partnership  and 
disbursed  in  accordance  with  the  Plan. 
Two  of  the  Secured  Lenders  have 
become  insolvent  and  have  been  placed 
under  the  control  of  the  Federal  Deposit 
Insurance  Corporation.  As  a  result,  and 
because  the  overcollateralization  of  the 
Secured  Loans  reduces  the  Secured 
Lenders’  incentive  to  pursue 
delinquencies,  such  institutions  have 
not  aggressively  pursued  collection  of 
delinquent  Investor  Notes  since  such 
takeover,  and  have  failed  to  implement 
settlements  which  would  have  resulted 
in  collection  of  amounts  due  imder 
defaulted  Investor  Notes.  Sudi  feilure 
properly  to  administer  and  collect  the 
Investor  Notes  is  detrimental  to  the 
Partnership,  as  the  proceeds  of  such 
Investor  Notes  not  utilized  to  repay  the 
Secured  Loans  are  the  Partnership’s 
principal  source  of  funds  to  satisfy  its 
obligations  under  the  Plan.  Applicants 
believe  that  collections  will  continue  to 
lag  and  delinquencies  increase  under 
the  Investor  Notes  so  long  as  they  are 
held  Iw  these  institutions. 

14.  The  General  Partner  is  currently 
seeking  to  refinance  the  Secured  Loans 
on  terms  that  will  allow  the  General 
Partner  to  administer  and  vigorously 
attempt  to  collect  the  Investor  Notes.  In 
order  to  preserve  the  priority  of  the 
security  interest  securing  the  Slecured 
Loans,  the  proposed  refinancing  must 
take  the  form  of  the  purchase  of  the 
existing  obligations  of  the  Partnership  to 
the  respective  Seemed  Lenders,  whi^ 
were  incurred  in  connection  with  the 
confirmation  of  the  Plan  in  July  1990. 

15.  The  Partnership  has  received 
commitments  firom  two  underwriters  to 
conduct  a  "best-efforts”  ofiering  of 


interest  in  such  loans.  The  offering  tvill 
be  a  private  ofiering  made  only  to 
financial  institutions  that  are  also 
accredited  investors.  Thus,  even  if  the 
interests  in  commercial  loans  such  as 
the  Secured  Loans  are  deemed  to  be 
securities,  the  ofiering  of  such  securities 
would  be  exempt  from  registration 
under  the  Securities  Act  of  1933.  In 
addition,  such  interests  will  be  sold  to 
fewer  than  100  beneficial  owners, 
calculated  in  accordance  with  section 
3(c)(1)  of  the  Act  Accordingly, 
applicants  believe  that  the  issuer  of 
such  securities  would  be  exempt  from 
registration  as  an  investment  company 
imder  the  Act  pursuant  to  section 
3(c)(1). 

16.  Once  purchased,  the  Secured 
Loans  will  m  held  by  a  trustee  pursuant 
to  an  indenture  between  the  Partnership 
and  the  trustee.  The  indenture  will 
provide  that  any  transfer  of  interests  in 
the  loans  shall  be  made  in  compliance 
with,  or  pursuant  to  an  exemption  from, 
the  Act  and  the  Securities  Act  of  1933. 
Pursuant  to  the  indenture,  the  General 
Partner  will  have  the  right  to  take  over 
the  administration  of  the  Investor  Notes. 
Applicants  do  not  seek,  and  have  not 
obtained,  any  assurance  from  the  SEC  or 
its  staff  regarding  the  status  of  the 
proposed  refinancing  under  the  Act  or 
any  other  statute. 

17.  Pursuant  to  the  Plan,  all  funds 
held  by  the  Partnership  are  subject  to 
section  345  of  the  Banluuptcy  Code, 
which  requires  that'such  Kinds  either  be 
held  in  federally-insured  deposits  or 
investments  or  collateralized  by  U.S. 
Government  securities  or  a  spedal 
surety  bond. 

18.  Although  the  Partnership’s  direct 
control  over  the  management  of  each 
Project  is  limited,  the  Partnership’s 
ownership  of  all  or  nearly  all  of  the 
limited  partnership  interests  in  the 
Operating  Partner^ips  is,  in  an 
economic  sense,  tantamoimt  to  direct 
ownership  of  the  Projects  themselves. 
The  interests  in  the  Operating 
Partnerships  have  no  value  other  than 
the  value  of  the  Projects.  No  Operating 
Partnership  generates  substantial 
income  or  expense  other  than  as  a  direct 
result  of  the  ownership  and  operation  of 
its  Projects. 

19.  The  Partnership  is  managed  and 
controlled  by  the  Cfeneral  Partner.  The 
Limited  Partners,  consistent  with  their 
limited  liability  status,  are  not  entitled 
to  participate  in  the  control  of  the 
Partnership’s  business.  A  majority  in 
interest  of  the  Limited  Partners, 
however,  have  the  right  to  amend  the 
partnership  agreement  (subject  to 
certain  limitations),  dissolve  the 
Partnership,  remove  the  General  Partner 
"for  cause",  and  elect  a  replacement 
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general  partnw.  Each  Limited  Partner 
also  is  entitled  to  review  all  books  and 
records  of  the  Partnership  and  will 
receive  certain  reports  from  the 
Partnership  regarding  the  business  and 
affairs  of  the  Partner^p.  In  addition,  by 
order  of  the  Bankruptcy  Court,  the 
Equity  Security  Holders  Committee  (the 
“bvestors  Committee“)t  a  committee 
originally  formed  during  the  bankruptcy 
proceedings  to  represent  the  class 
comprised  of  the  limited  partners  of  the 
Debtor  Investor  Partnerships,  was  given 
an  ongoing  oversight  role  in  connei^on 
with  the  deferral  of  paymrats 
contemplated  by  the  Plan  to  be  made  to 
the  Limited  Partners,  and  the  use 
thereof  to  pay  for  certain  costs  and 
■expenses  (at  the  administration  and 
operation  of  the  Partnership. 

Applicants’  Legal  Conclusions 

1.  Applicants  seek  an  exemption 
under  section  6(c)  exempting  the 
Partnership  firom  all  provisions  of  the 
Act  and  rules  thereunder,  retroactive  to 
July  1, 1060.  Section  6(c)  provides  that 
the  Src  may  exempt  any  person, 
security  or  transaction  mm  any 
provision  of  the  Act  and  any  rule 
thereimder,  if,  and  to  the  extent  that, 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act 

2.  The  exemption  of  the  Partnership 
from  all  provisions  of  the  Act  is  both 
necessary  and  appropriate  in  the  public 
interest  because  investment  in  low  and 
moderate  income  hoxising  in  accordance 
with  the  national  policy  expressed  in 
Title  DC  of  the  Housing  and  Urban 
Development  Act  of  1968  is  not 
economically  suitable  for  private 
investors  without  the  tax  and 
organizational  advantages  of  the  limited 
partnership  form.  Further,  the  limited 
partnership  form  insulates  each  limited 
partner  from  personal  liability,  limits 
his  financial  risk  to  the  amount  he  has 
invested  in  the  program,  and  permits 
the  pass-through  to  the  limited  partner, 
on  his  individual  tax  return,  of  his 
proportionate  shares  of  the  income.  Tax 
Crests,  and  losses  from  the  investment. 

3.  The  Partnership  operates  in 
accordance  with  the  purposes  and 
criteria  set  forth  in  Investment  C}ompany 
Act  Release  No.  8456  (Aug.  9, 1974) 
(“Release  No.  8456").  The  release  lists 
two  conditions,  designed  for  the 
protection  of  investors,  which  must  be 
satisfied  in  order  to  qualify  for  such  an 
exemption:  (a)  “interests  in  the  issuer 
should  be  sold  only,  to  persons  for 
whom  investment  in  limited  profit, 
essentially  tax-shelter,  investments 


would  not  be  imsuitable**;  and  (b) 
‘Requirements  for  fair  dealing  by  the 
mneral  partner  of  the  issuer  with  the 
limited  partners  of  the  issuer  should  be 
included  in  the  basic  organizational 
documents  of  the  company." 

4.  Suitability  standa^  were  imposed 
on  the  sale  of  the  original  limited 
partnership  interests  in  the  Debtor 
Investor  Partnerships.  While  such 
suitability  standards  varied  according  to 
applicable  state  securities  laws,  limited 
partnership  interests  were  sold  only  to 
investors  who,  at  minimum,  had  an 
annual  gross  income  of  at  least 
approxi^tely  $35,000  and  a  net  worth 
(ej^usive  of  nome,  furnishings  and 
automobiles)  of  at  least  $75,000.  Limited 
partnership  interests  in  the  Partnership 
may  be  transferred  only  to  investors 
who  meet  these  investor  suitability 
standards,  and  such  transfers  are  in  any 
event  subject  to  the  consent  of  the 
General  Partner  in  its  sole  discretion. 
Applicants  believe  that  such  suitability 
standards  are  consistent  with  the 
requirements  in  Release  No.  8456  and 
are  consistent  with  the  guidelines  of 
those  states  which  pres^be  suitability 
standards. 

5.  All  current  compensation 
agreements  between  the  Partnership  and 
the  General  Partner  are  disclosed  in 
Form  lOK,  filed  under  the  1934  Act.  The 
General  Partner  believes  that  all  such 
compensation  is  no  less  favorable  to  the 
Partnership  than  would  be  the  case  if 
such  arrangements  had  been  made  with 
independent  third  parties.  While  the 
General  Partner’s  compensation  as 
general  partner  consists  only  of  an 
interest  in  the  Partnership's  profits  and 
losses  (including  tax  credits  and  other 
tax  items),  which  applicants  believe  to 
be  within  the  guidelines  set  forth  in  the 
Statement  of  Policy  of  the  North 
American  Securities  Administrators 
Association,  Inc.  with  respect  to  real 
estate  programs  in  the  form  of  limited 
partnership  (the  “NASAA  Guidelines”), 
compensation  received  by  the  General 
Partner  in  its  capacity  as  Independent 
Manager  currently  exceeds  the  levels 
specified  in  the  NASAA  Guidelines  for 
“Program  Management  Fees."  However, 
the  Independent  Manager’s  role,  and 
such  compensation,  arose  in  connechon 
with  services  mandated  by  the  Plan  and 
are  not  directly  comparable  to  typical 
management  services  or  Program 
Management.  In  addition,  such 
compensation  was  negotiated  at  arms' 
length  and  under  the  supervision  of  the 
Bankruptcy  Court  Commencing  in 
1995,  the  Management  Agreement 
provides  for  a  reduction  in  the 
Independent  Manager’s  fee  to  a  level 
which  applicants  believe  to  be  within 


the  limits  for  Program  Management  Fees 
set  forth  in  the  NASAA  Guidelines. 

6.  The  organizational  documents  of 
the  Partner^p  were  subjec:t  to  the 
scrutiny  of  the  Bankruptcy  Court 
thrcnigh  the  confirmation  process. 
Applicants  assert  that  the  requirements 
of  confirmation  are  designed  to  provide 
assurance  of  the  same  considerations  of 
fair  dealing  as  are  promoted  by  the  Act 
and  required  by  Release  8456. 

Applicants  believe  that  the  suitability 
standards  set  forth  in  the  application, 
the  requirements  for  fair  dealing 
provided  by  the  Partnership’s  governing 
instruments,  the  oversight  of  the 
Bankruptcy  Court  and  the  Investors 
Committee,  and  pertinent  govermnental 
regulations  imposed  by  various  federal, 
state,  and  Icxal  agencdes  provide 
protechcm  to  investors  in  the 
Partnership  comparable  to  the  provided 
by  the  Act 

7.  Applicants  assert  that  the 
partner^p  would  have  qualified  for 
exemption  under  sec:tion  6(c)  of  the  Act 
had  an  application  therefor  l^n  made 
at  the  time  of  formation  of  the 
Partnership,  the  Partnership’s  failure  to 
apply  for  an  exemption  at  me  time  of  its 
formation  was  attributable  primarily  to 
the  focms  of  its  management  and  counsel 
of  the  bankruptcy  and  related  lack  of 
resources  to  consider  issues  not  directly 
related  thereto.  ’The  Partnership  has  at 
all  time  sinc»  its  formation  been 
primarily  engaged  in  the  ownership  of 
nousing  projecrts  for  low  and  middle 
income  persons.  Particularly  in  view  of 
the  illiquid  nature  of  the  Ikdted 
paitner^p  interests  in  the  Partnership 
and  of  its  investments  in  the  Operating 
Partnerships,  applicants  assert  that  the 
delay  in  applying  for  such  exemption 
has  had  no  adverse  effect  on  the 
Partnership’s  Limited  Partners  and  that 
the  purposes  of  the  Act  were  not 
compromised  by  such  delay. 

8.  The  lack  of  any  public  market  or 
any  significant  numMr  of  transfers  of 
limited  partnership  interests  in  the 
Parmerwip  assures  that  any  risks  of 
ownership  of  interests  in  the 
Partnership  have  been  almost  entirely 
confined  to  those  individuals  who 
originally  purchased  interests  in  the 
Debtor  Investor  Partnerships  and  who 
were  not  entitled  to  the  protections  of 
the  Act  in  connection  with  such 
purchase.  The  provisions  of  the 
partnership  agreement  of  the 
Partnership  restricting  transferability  of 
limited  partnership  interests  as 
describe  above  make  it  very  likely  that 
this  will  continue  to  be  the  case. 

9.  Applicants  believe  that  the 
Partner^p  and  its  Limited  Partners 
will  be  prejudiced  if  the  SEC  does  not 
grant  retroactive  relief.  The  frdlure  of  the 
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SEC  to  grant  retioactivo  relief  will  be 
subject  to  disclosure  in  the  Partnership's 
offering  documents,  and  the  resulting 
uncertainty  could  effect  both  the 
marketability  of  the  proposed  intmests 
in  the  Secured  Loans  and  the  interest 
rate  payable  by  the  Partnership  (and 
indirectly  its  Limited  Partners)  with 
respect  to  such  interest.  Sudi 
uncertainty  could  have  particular 
impact  in  this  case,  since  in  order  to 
preserve  the  priority  of  the  first  security 
interest  securing  the  Secured  Loans,  the 
interests  to  be  offered  consist  of 
interests  in  obligations  of  the 
Partnership  entered  into  in  July  1990  in 
connection  with  the  confin^tion  of  the 
Plan.  If  retroactive  relief  is  not  granted, 
the  enforceabiliW  of  those  obligations 
might  be  called  mto  question, 
notwithstanding  that  they  were  entered 
into  pursuant  to  the  Plan,  by  reason  of 
section  47(b)  of  the  Act,  which  provides 
that  a  contract  made  or  involving 
performance  in  violation  of  the  Act  and 
the  rules  or  regulations  thereunder  is 
unenforceable,  absent  certain  findings 
by  a  court  Such  uncertainty  also  co^d 
have  the  further  negative  impact  on  the 
Partnership  and  its  Limited  Partners  of 
reducing  t^  options  available  to  the 
Partnership  to  make  other  changes  in  its 


contractual  arrangements  which  might 
have  the  effect  of  reducing  expenses  or 
increasing  its  returns. 

10.  *1116  bankruptcy  of  the  Debtor 
Investor  PartnersUps  and  subsequent 
formation  of  the  Partnership  pursuant  to 
the  Plan,  which  resulted  in  the 
distribution  of  limited  partnership 
interests  in  the  Partner^p  to  more  than 
100  investors,  had  the  efC^  of 
exchanging  interests  in  individual, 
insolvent  Operating  Partnerships 
previously  held  by  them,  for  a 
proportionate  interest  in  all  of  the 
Operating  Partnerships,  based  on  an 
allocation  formula  contained  in  the  Plan 
thereby  spreading  the  risks  of 
investment  by  the  Limited  Partners 
among  a  broad  pool  of  Projects 
fumi^ilng  low  to  moderate  income 
housing.  The  Plan  also  made  possible 
the  continued  solvency  of  most  of  the 
Operating  Partnerships.  Applicants 
believe  such  exchange  was,  if  anything, 
in  furtherance  of  the  purposes  of  the 
Act 

11.  The  Partnership’s  feilxue  to  file  for 
an  exemption  at  the  time  of  its 
formation  was  inadvertent,  and 
attributable  in  large  part  to  a  lack  of 
resources.  Applicants  respectfully 
submit  that  sudi  lack  of  resources 


should  not  operate  to  the  detriment  of 
the  Partnership  and  its  Limited  Partners, 
particularly  in  view  of  the  factors 
enumerated  above  which  minimize  any 
potential  damage  from  failure  to  apply 
for  exemption  fo  a  timely  fashion. 

12.  On  the  basis  of  the  foregoing, 
applicants  assert  that  retroactive  relief 
reouested  would  be  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
pro%dsions  of  the  Act 

Applicants’  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  condition: 

The  Partnership  shall  not  make  any 
futtire  purchases  of  interests  in  Investor 
Partnerships.  Any  further  investments 
by  the  Partnership  in  low  and  moderate 
income  housing  shall  be  made  only 
through  the  direct  ownersliip  of  limited 
partnership  interests  in  Operating 
Partnerships. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  93-16561  Filed  7-12-93;  8:45  am] 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  In  the  Sunshine  AcT  (Pub. 
L  94^)  5  U.S.C.  552b<eH3). 


FEDERAL  COMMUMCATIONS  COMMISSION 

The  Federal  Communications  Commission 
will  bold  an  Open  Meeting  on  the  subjects 
listed  below  on  Thursday,  July  15, 1993, 
which  is  scheduled  to  ccunmence  at  9:30 
a.m.,  in  Room  856,  at  1919  M  Street,  N.W., 
Washington.  D.C. 


Item  No. 

Bureau 

Subject 

1 . . 

Common 

TITLE:  Polldes  and 

carrier. 

Rules  Impiemenling 
ttw  Telephone  Ols^ 
sura  and  Dispute 
Reeolution  Act  (CC 
Docks*  No.  93-22, 
RM-7990). 

SUMMARY:  The  Com¬ 
mission  \Mil  consider 

adoption  of  a  Report 

and  Order  amending 
the  rules  governing 
pay-per-caN  aer>4ces 
to  cr^orm  with  the 
requirements  of  the 
Telephone  Disclosure 
and  Dispute  Resolu¬ 
tion  Act ' 

2 . 

Office  of 

TITLE:  Redevelopment 

Engineer- 

of  Spectnxn  to  Er>- 

Ing  and 

courage  Innovation  in 

Tech- 

the  Use  of  New  Tele- 

nology. 

oorrwnunications 
Technologies  (ET 
Docket  No.  92-9, 
RMs-7981  and 

8004). 

SUMMARY:  The  Com¬ 
mission  wM  consider 
adoption  of  a  Second 

Report  and  Order 
coriceming  a 
raaKocation  and 
rechannelization  of 
five  bands  above  3 
GHz. 

3 . . 

Office  of 

TITLE:  Redevelopment 

Engineer- 

of  Spectnxn  to  En- 

ing  and 

courage  Innovation  in 

Tech- 

the  Use  of  New  Tele- 

nology. 

communications 
Technologies  (ET 
Docket  No.  92-9, 
RM8-7981  and 

8004). 

SUMMARY:  The  Com¬ 
mission  wiH  consider 
adoption  of  a  Third 
Report  and  Order  and 
Memorandum  Opinion 
and  Order  addressing 
the  regulatory  frarrte- 
work^the  Imple¬ 
mentation  of  emerg¬ 
ing  technologies  In 
the  2  GHz  band. 

Hern  No. 


Bureau 


Subject 


Private 


TITLE:  Amendment  of 


radio. 


Part  87  of  the  Com¬ 
mission's  Rule*  to 
Relax  the  Restrictions 
on  the  Scope  of  Per- 
mis8i)le  Communica¬ 


tions  in  the  Amateur 
Senrica  (PR  Docket 
No.  82-136,  RMs- 


7894,  7885  and 


7896). 

SUMMARY:  The  Com¬ 
mission  wHi  consider 
adoption  of  a  Report 
and  Order  oottoeming 
whether  to  relax  the 


5 _ _ 


Mass  media 


restrictions  on  the 
communications  that 
may  be  transmitted 
by  airrateur  stations. 

TITLE:  bnpiementation 
of  Sections  of  the 
Cable  Television 
Conmmer  Protection 
and  Competition  Act 
of  1992— Rate  Regu¬ 
lation. 

SUMMARY:  The  Com¬ 
mission  wW  consider 
adoption  of  a  Nodce 
ot  Proposed  Rule- 
maiding  proposing  re¬ 
quirements  to  govern 
cost-ol-servica 


showings  by  cable 
operators. _ 


This  meeting  may  be  continued  the 
following  work  day  to  allow  the  Conunission 
to  complete  appropriate  action. 

Additional  information  concerning  this 
meeting  may  be  obtained  from  Steve  Svab, 
Office  of  Public  Affairs,  telephone  number 
(202)  632-5050. 

Federal  Communications  Commission. 
LaVera  F.  Marshall, 

Acting  Secretary. 

(FR  Doc  93-16642  Filed  7-9-93;  8:45  ami 
BILUNO  CODE  t717-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m.,  Friday,  July 
16. 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D  C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  9, 1993. 

Jeiuiifer  J.  Johnsoii, 

Associate  Secretary  of  the  Board. 

(FR  Doc  93-16648  Filed  7-9-93;  11:25  am] 

BILLMO  CODE  «210-01-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday,  July 
19.  1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W..  Washington.  D.C  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Boa^;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  tliis  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  9, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-16692  Filed  7-9-93;  2:10  pm] 

BILUNO  CODE  8210-01-# 


NATIONAL  TRANSPORTATION  SAFETY  BOARD 
TIME  AND  DATE:  9:30  a.m.,  Tuesday,  July 
20, 1993. 

PLACE:  The  Board  Room,  5th  Floor,  490 
L’Enfant  Plaza.  S.W.,  Washington,  D.C. 
20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

6108  Special  Investigation  Report: 
Commercial  Space  Launch  Incident — Launch 
Procedure  Anomaly,  Orbital  Sciences 
Corporation,  Pegasus/SCD-1, 80  Nautical 
Miles  East  of  Cape  Canaveral,  Florida, 
February  9, 1993. 
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5609A  Railroad  Accident/Incident 
Summary  Report:  DeraUment  ot  Amtrak 
Train  S7,  Silver  Meteor.  While  on  CSX 
Transportation  Track.  I^latka.  Florida. 
December  17, 1991. 

6099  Recommendations  to  the  Federal 
Aviation  Administration,  the  American 
Association  of  Airport  Executives,  and  the 
Airports  Association  Council  International- 
North  America  to  Urge  Airport  Operators  to 
Inspect  Aircraft  Operating  Areas  for  Soil 
Erosion  Near  Pipelines. 

NEW8  MEDIA  CONTACT:  Telephone  (202) 
382-0660. 

FOR  MORE  MF0RMAT10N  CONTACT:  Bea 
Hardesty,  (202)  382-6525. 

Dated:  July  9. 1993. 

Bea  Hardesty, 

Federal  Register  Liaison  Offtcer. 

(FR  Doc  93-16661  Filed  7-9-93;  1:10  pm) 
BIUJNO  COOK  7n>-ei-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  July  12, 19. 26,  and 
August  2. 1993. 

PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Qosed. 

MATTERS  TO  BE  CONSIDERED: 

Wedcef)aly12 


Wednesday,  July  14 
11:30  a.m. 

Affinnation/Discussion  and  Vote  (Public 
meeting)  a.  Georgia  Power  Ccnnpany — 
Partial  Director’s  Decision  Under  10 
CF.R.  S  2.206  (Tentative)  (Contact:  Steve 
Bums.  301-504-2164) 

Week  of  July  19— Tentative 
Tuesday.  July  20 
lO.-OO  a.m. 

BrieOng  on  Options  for  Addressing 
Shutdown  and  Low  Power  Risk  Issues 
(Public  meeting)  (Contact:  Ashok 
Thadani.  301-504-2884) 

11:30  a.m. 

Afhrmation/Discussion  and  Vote  (Public 
meeting)  (if  needed) 

2:00  p.m. 

BrieFing  on  Overview  of  NRC  Research 
Program  (Public  meeting)  (Contact: 
Ge^e  S^e.  301-492-3904) 

Week  of  July  26— Tentative 
Thursday.  July  29 
10:00  a.m. 

Briefing  on  Options  for  Changes  to 
Regulation  of  Nuclear  Medicine  (Public 
meeting)  (Contact:  Darrel  Nash.  301- 
504-3610) 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
meeting)  (if  needed) 

Week  of  August  2 — ^Tentative 


Monday,  August  2 
2:00  p.m. 

Briefing  on  Status  of  Part  100  Rule  Change 
and  Proposed  Update  on  Source  Term 
and  Related  Issues  (Public  meeting) 
(Contact:  Leonard  ^Ber.  301-492-3916) 

Tuesday,  August  3 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  aimounced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  status  of  meeting  call 
(recording)— (301)  504-1292 

CONTACT  PERSON  FOR  MORE  INFORMADON: 

William  Hill.  (301)  504-1661. 

Dated:  July  9. 1993. 

WUUam  M.  Hill. 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

(FR  Doc.  93-16696  Filed  7-9-93;  2:32  pm) 
BILUNO  CODE  759(M>1-M 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  SOI 

Emergency  Employment  of  Army  and 
Other  Resources 

AGENCY:  Office  of  the  Army  Deputy 
Chief  of  Staff  for  Operations  and  Plans, 
DOD. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  the  Army 
aimounces  a  revision  of  32  CFR  Part 
501,  Employment  of  Troops  in  Aid  of 
Qvil  Authorities,  in  order  to  bring  it  in 
line  with  changes  to  Army  Regulation 
500-50,  Civil  ^stuibances.  When 
published  as  a  final  rule  it  will  replace 
the  information  currently  contained  in 
32  CFR  part  501. 

DATES:  Comments  must  be  submitted  in 
writing  not  later  than  Aiigust  12, 1993. 
ADDRESSES:  Comments  should  be  sent 
to:  Office  of  the  Deputy  Chief  of  Staff  for 
Operations  and  Pl^,  ATTN:  DAMO- 
ODS/LTC  Marksteiner,  Pentagon, 
Washington,  DC  20310-0400 
FOR  FURTHER  SIFORMATION  CONTACT:  LTC 
Marksteiner,  (703)  697-4331. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  is  not  affected  by 
Executive  Order  12291. 

Regulatrny  Flexibility  Act 

The  Regulatory  Flexibility  Act  has  no 
bearing  on  this  proposed  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwork  Reduction  Act. 

List  of  Subjects  in  32  CFR  Part  501 

Armed  forces,  Qvil  disorders. 
Intergovernmental  relations.  Law 
enforcement.  Military  law. 

It  is  proposed  to  revise  part  501  to 
read  as  follows: 

PART  501— CIVIL  DISTURBANCES 

S«c. 

501.1  Basic  policies. 

501.2  Emergency. 

501.3  Command  authority. 

501.4  Martial  law. 

501.5  Protection  of  Federal  property. 

501.6  End  of  commitment 
Authority:  U.S.C  331, 332, 333  3013. 

fSOl.l  Basic  policies. 

(a)  The  protection  of  life  and  property 
and  the  maintenance  of  law  and  order 
within  the  territorial  jurisdiction  of  any 
State  are  the  prinuiry  responsibility  of 


State  and  local  dvil  authorities. 
Generally,  Federal  Armed  Forces  are 
committed  after  State  and  local  civil 
authorities  have  utilized  all  of  their  own 
forces  and  are  unable  to  control  the 
situation,  or  when  the  situation  is 
beyond  the  capabilities  of  State  or  local 
ddl  authorities,  or  when  State  and  local 
dvil  authorities  will  not  take 
appropriate  action.  Commitment  of 
Federd  Armed  Forces  will  take  place 
only — 

(1)  Under  the  provisions  of  this  part, 
and 

(2)  When  the  Secretary  of  the  Army, 
pursuant  to  the  orders  and  policies  of 
the  Secretary  of  Defense  and  the 
President,  has  generally  or  spedfically 
so  ordered,  except  in  cases  of 
emermncy.  See  $  501.2. 

(b) ^e  Secretary  of  the  Army  has 
been  designated  as  the  Executive  Agent 
for  the  Department  of  Defense  in  all 
matters  pertaining  to  the  plaiming  for, 
and  employment  of  military  resources 
in  the  event  of  dvil  disturb^ces.  The 
Department  of  the  Army  is  responsible 
for  coordinating  the  functions  of  all  the 
Military  Services  in  this  activity  for  the 
Executive  Agent  The  Secretary  of  the 
other  Military  Services  are  responsible 
for  providing  such  assistance  as  may  be 
requested  by  the  Executive  Agent. 

(c)  Formal  requests  by  a  State  for  the 
assistance  of  Federal  Aimed  Forces 
must  originate  with  the  legislature  of  the 
State  concerned,  or  with  the  Governor  if 
the  legislature  cannot  be  convened,  and 
should  be  made  to  the  President,  lire 
Attorney  General  of  the  United  States 
has  been  designated  by  the  President  to 
receive  and  coordinate  preliminary 
recmests  from  the  States  for  Federal 
military  assistance.  Should  such  an 
application,  either  formal  or 
preliminary,  be  presented  to  a  local 
commander,  that  conunander  will 
request  the  person  making  the 
application  to  transmit  his/her  request 
to  the  Attorney  Cfoneral. 

(d)  No  employment  orders  will  be 
issued  by  the  Department  of  the  Army 
until  the  President  directs  the  Secretary 
of  Defense  to  take  the  necessary  action. 
In  practice  this  direction  to  the 
Sectary  of  Defense  follows  issuance  of 
the  proclamation  required  by  law 
demanding  that  the  insurgents  cease 
and  desist  from  acts  of  violence  and 
disperse  and  retire  peaceable  forthwith. 
See  10  U.S.C.  334.  This  requirement 
does  not  preclude  the  alertog  of  forces 
and,  if  necessary,  the  repositioning  of 
forces  by  the  Executive  Agent.  However, 
repositioning  of  more  than  a  batallion¬ 
sized  unit  will  be  undertaken  only  with 
the  informal  approval  of  the  President 

(e)  Units  and  members  of  the  Ajrmy 
Reserve  on  active  duty  may  be 


employed  in  dvil  disturbance 
operations  in  the  same  manner  as  active 
forces.  Units  and  members  of  the  Army 
Reserve  may  be  ordered  to  active  duty 
for  this  purpose  by  the  President  as 
provided  by  law.  Members  of  the  Army 
Reserve,  with  their  consent,  may  be 
ordered  to  active  duty  for  dvil 
disturbance  operations  under  the 
provisions  of  10  U.S.C.  672(d). 

(f)  Persons  not  normally  subjed  to 
military  law  taken  into  custody  by  the 
military  forces  inddent  to  the  use  of 
Armed  Forces,  as  contemplated  by  this 
part,  will  be  turned  over,  as  soon  as 
possible,  to  the  dvil  authorities. 

§501.2  Emergency. 

(a)  In  cases  of  sudden  and  unexpeded 
invasion  or  dvil  disturbance,  including 
dvil  disturbances  incident  to 
earthquake,  fire,  flood,  or  other  public 
calamity  endangering  life  or  Federal 
property  or  disrupting  Federal  fundions 
or  the  normal  processes  of  Government, 
or  other  equivalent  emergency  so 
imminent  as  to  make  it  dangerous  to 
await  instructions  firom  the  Department 
of  the  Army  requested  through  the 
speediest  means  of  communications 
available,  an  officer  of  the  active  Army 
in  command  of  troops  may  take  such 
action,  before  the  receipt  of  instructions, 
as  the  circumstances  of  the  case 
reasonably  justify.  However,  in  view  of 
the  availability  of  rapid 
commimications  capabilities,  it  is 
unlikely  that  action  under  this  authority 
would  be  justified  without  prior 
Department  of  the  Army  approval  while 
communications  fadlities  are  operating. 
Such  action,  without  prior 
authorization,  of  necessity  may  be 
prompt  and  vigorous,  but  should  be 
designed  for  the  preservation  of  law  and 
order  and  the  protection  of  life  and 
property  until  such  time  as  instructions 
from  higher  authority  have  been 
received,  rather  than  as  an  assumption 
of  fundions  normally  performed  by  the 
dvil  authorities. 

(b)  Emergency  fire  fighting  assistance 
may  be  provided  pursuant  to 
agreements  with  local  authorities: 
emergency  explosive  ordnance  disposal 
service  may  be  provided  in  accordance 
with  paragraph  18,  Army  Regulation 
75-15,  Responsibilities  and  Procedures 
for  Explosive  Ordnance  Disposal.  Army 
Regulation  75-15  is  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Rd.,  Springfield.  VA 
22161. 

§  501 .3  Command  authority. 

(a)  In  the  enforcement  of  the  laws. 
Federal  ^rmed  Forces  are  employed  as 
a  part  of  ffie  military  power  of  the 
United  States  and  ad  under  the  orders 
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of  the  President  as  Commander  in  Chief. 
When  commitment  of  Federal  Armed 
Forces  has  taken  place,  the  duly 
designated  military  commander  at  the 
objective  area  will  act  to  the  extent 
necessary  to  accomplish  his  mission.  In 
the  accomplishment  of  his  mission, 
reasonable  necessity  is  the  measure  of 
his/her  authority,  subject  of  course,  to 
instructions  he/she  may  receive  from 
his/her  superiors. 

(b)  Federal  Armed  Forces  committed 
in  aid  of  the  civil  authorities  will  be 
imder  the  command  of.  and  directly 
responsible  to,  their  military  and 
civilian  superiors  through  the 
Department  of  the  Army  chain  of 
command.  They  will  not  be  placed 
under  the  command  of  an  officer  of  the' 
State  defense  Forces  or  of  the  National 
Guard  not  in  the  Federal  service,  or  of 
any  local  or  State  civil  official;  any 
lawful  or  imauthorized  act  on  the  part 
of  such  troops  would  not  be  excusable 
on  the  groimd  that  it  was  the  result  of 
an  order  received  from  any  such  officer 
or  official.  As  directed  by  the  Army 
Qiief  of  Staff,  service  Mrill  be  provided 


in  accordance  with  paragraph  3-2, 

Army  Regulation  75-15. 

{501.4  Martial  law. 

It  is  unlikely  that  situations  requiring 
the  commitment  of  Federal  Arm^ 
Forces  will  necessitate  the  declaration 
of  martial  law.  When  Federal  Armed 
Forces  are  committed  in  the  event  of 
civil  disturbances,  their  proper  role  is  to 
support,  not  supplant,  civil  authority. 
Martial  law  depends  for  its  justification 
upon  public  necessity.  Necessity  gives 
rise  to  its  creation;  necessity  justifies  its 
exercise;  and  necessity  limits  its 
duration.  The  extent  of  the  military 
force  used  and  the  actual  measvues 
taken,  consequently,  will  depend  upon 
the  actual  threat  to  order  and  public 
safety  which  exists  at  the  time.  In  most 
instances  the  decision  to  impose  martial 
law  is  made  by  the  President,  who 
normally  announces  his  decision  by  a 
proclamation,  which  usually  contains 
his  instructions  concerning  its  exercise 
and  any  limitations  thereon. 


{501.5  Protection  of  Federal  proparty. 

The  right  of  the  United  States  to 
protect  Federal  property  or  functions  by 
intervention  with  Federal  Armed  Forces 
is  an  acceptedjprinciple  of  our 
Government.  Inis  form  of  intervention 
is  warranted  only  where  the  need  for 
protection  exists  and  the  local  civil 
authorities  cannot  or  will  not  give 
adequate  protection.  This  right  is 
exei^sed  by  executive  authority  and 
extends  to  all  Federal  property  and 
functions. 

{501.6  End  of  commitnient 

The  use  of  Federal  Armed  Forces  for 
dvil  disturbance  operations  should  end 
as  soon  as  the  necessity  therefor  ceases 
and  the  normal  dvil  processes  can  be 
restored.  Determination  of  the  end  of  the 
necessity  will  be  made  by  the 
Department  of  the  Army  after 
coordination  with  the  Department  of 
Justice. 

Kenneth  L.  Denton, 

Army  Federal  Register  Uaisoa  Officer. 

[FR  Doc.  93-16185  Filed  7-12-93;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  552 

Improper  Associations  of  Personnel  on 
the  Installation  of  FL  Jackson,  SC 

AGENCY:  Department  of  the  Army,  DOD.' 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  establishes  32 
CFR  Part  552,  Subpart  K,  Improper 
Associations  of  Personnel  and 
authenticates  Fort  Jackson  Regulation 
600-5.  This  subpart  contains  the 
association  procedures  between 
permanent  party  soldiers  or  civilian 
employees  and  soldiers-in-training, 
receptees  or  holdovers  on  the 
installation  of  Fort  Jackson,  South 
Carolina. 

DATES:  Written  comments  must  be 
submitted  not  later  than  August  12, 

1993. 

ADDRESSES:  Comments  should  be  sent 
to:  U.S.  Army  Training  Center  and  Fort 
Jackson,  Office  of  the  Staff  Judge 
Advocate,  Fort  Jackson,  SC  29207-5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

CPT  Thomas  M.  Gagne,  Trial  Counsel, 
(803) 734-6811. 

SUPPLEMENTARY  INFORMATION:  This 
subpart  applies  to  all  permanent  party 
soldiers,  civilian  employees,  soldiers-in- 
training,  receptees  and  holdovers,  as 
defined  herein,  on  or  off  Fort  Jackson. 
Any  violation  of  this  part  by  a 
permanent  party  soldier,  except  for  a 
violation  of  §  552. 136,  provides  a  basis 
for  punitive  action  under  the  Uniform 
Code  of  Military  Justice  against  the 
violating  permanent  party  soldier.  Any 
violation  of  this  subpart  by  a  civilian 
employee,  except  for  a  violation  of 
§  552.136,  provides  a  basis  to  impose 
disciplinary  procedures  contained  in 
applicable  Fort  Jackson,  Training  and 
Doctrine  Command,  Army  or 
Department  of  Defense  directives  and 
regulations  against  the  violating  civilian 
employee.  Violation  of  this  subpart  by  a 
soldier-in-training,  receptee  or  holdover 
does  not  provide  a  basis  for  punitive 
action  under  the  Uniform  C^e  of 
Military  Justice  against  the  violating 
soldier-in-training,  receptee  or  holdover. 

Executive  Order  12291 

This  proposed  rule  is  not  affected  by 
Executive  Order  12291. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  has  no 
bearing  on  this  proposed  rule. 


Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwork  Reduction  Act 

List  of  Subjects  in  32  CFR  Part  552, 
SulqiartK 

Military  personnel.  Government 
employees,  Fraternization. 

PART  552— (AMENDED] 

Accordingly,  32  CFR  part  552,  subpart 
K  is  added  to  read  as  follows: 

Subpart  K— Improper  Association  of 
Personnel  Ft  Jackson 

Sac. 

552.131  Purpose. 

552.132  Scope. 

552.133  Definitions. 

552.134  Improper  associations  prohibited. 

552.135  Reporting  procedures. 

552.136  Dissemination. 

552.137  Responsibilities. 

552.138  Management  Information 
Requirements  (MIR). 

Authority:  10  U.S.C.  Ch.  47. 

Subpart  K— Improper  Association  of 
Personnel — Ft  Jackson 

§552.131  Purpose. 

This  subpart  prohibits  improper 
associations  between  permanent  party 
soldiers  or  civilian  employees  and 
soldiers-in-training.  receptees  or 
holdovers.  Improper  association  is 
harmful  to  mission  accomplishment 
The  goal  of  this  subpart  is  to  establish 
and  maintain  the  trying  environment 
necessary  to  develop  pride,  motivatitm, 
military  skills,  discipline  and 
confidence  in  soldiers-in-training, 
receptees  and  holdovers. 

§552.132  Scope. 

This  subpart  applies  to  all  permanent 
party  soldiers,  civilian  employees, 
8old[iers-in-training,  receptees  and 
holdovers,  as  defined  herein,  on  or  off 
Fort  Jackson.  Any  violation  of  this  part 
by  a  permanent  party  soldier,  except  for 
a  violation  of  §  552.136,  proWdes  a  basis 
for  punitive  action  under  the  Uniform 
Code  of  Military  Justice  against  the 
violating  permanent  party  soldier.  Any 
violation  of  this  subpart  by  a  civilian 
employee,  except  for  a  violatimi  of 
§  552.136,  provides  a  basis  to  impose 
disciplinary  procedures  containra  in 
applicable  Fort  Jackson,  Training  and 
Doctrine  Command,  Army  or 
Department  of  Defense  directives  and 
regulations  against  the  violating  civilian 
employee.  Violation  of  this  subpart  by  a 
soldier-in-training,  receptee  or  holdover 
does  not  provide  a  basis  for  punitive 
action  under  the  Uniform  Code  of 
Military  Justice  against  the  violating 
soldier-in-training,  receptee  or  holrfover. 


§552.133  Deflnltlona. 

(а)  Improper  association.  Any  actual 
or  attempted  personal  relation^p, 
association,  contact  or  socializing 
between  any  permanent  party  soldier  or 
civilian  employee  and  any  soldier-in- 
training,  receptee  or  holdover,  on  or  off* 
Fort  Jackson,  that  is  not  required  to 
accomplish  the  training  mission.  This 
includes,  but  is  not  limited  to  the 
following  actual  or  attempted  personal 
relation^ps,  associations,  contacts,  or 
socializing  between  any  permanent 
party  soldier  or  civilian  employee  and 
any  soldier-in-training,  receptee  or 
holdover. 

(1)  Gambling  or  wagering. 

(2)  Touching  of  a  sexual  nature, 
handholding,  embracing,  caressing, 
dating  or  any  other  meeting  that  is  not 
official  in  nature,  kissing,  engaging'in 
sexual  intercourse,  sexual  fondling  or 
sodomy. 

(3)  Using  sexually  explicit,  suggestive, 
or  obscene  language  or  gestures. 

(4)  Accepting  or  providing  gifts  or 
favors. 

(5)  Loaning  or  borrowing  money. 

(б)  Drinking  or  providing  alcoholic 
beverages. 

(7)  Dancing. 

(8)  A  permanent  party  soldier  or 
dviUan  employee  permitting  or  inviting 
any  soldier-in-training,  receptee,  or 
holdover  to  enter  into  or  ride  in  a 
privately-owned  vehicle  that  is  owned, 
operated,  maintained,  or  occupied  by  a 
permanent  party  soldier  or  civilian' 
employee;  a  soldier-in-training,  receptee 
or  holdover  entering  into  or  ric^g  in  a 
privately-owned  vehicle  that  is  owned, 
operated,  maintained,  or  occupied  by  a 
permanent  party  soldier  or  civilian 
employee.  These  prohibitions  shall  not 
preclude  transportation  of  soldiers-in- 
training.  receptees  or  holdovers  in  cases 
of  medical  or  other  emergencies  when 
military  transportation  is  not  available, 
or  in  specific  cases  when  authorized  by 
a  company  commander  or  superior 
commander. 

(9)  A  permanent  party  soldier  or 
didUan  employee  entering  any  living 
quarters  or  latrines  designed  for 
soldiers-in-training.  receptees  or 
holdovers  of  the  opposite  sex,  unless 
required  by  offidal  duties,  or  in  the 
performance  of  police  or  fire-fighting 
duties,  or  in  the  case  of  an  emergency; 
soldiers-in-training.  receptees  or 
holdovers  inviting  any  permanent  party 
soldier  or  dvilian  employee  to  enter  any 
living  quartws  or  latrfoes  designed  for 
soldiers-in-training,  receptees  or 
holdovers  of  the  opposite  sex,  unless 
required  by  offidal  duties,  or  in  the 
performance  of  police  or  fire-fighting 
duties,  or  in  the  case  of  an  emergency. 
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(10)  A  pennanent  party  soldier  or  a 
civilian  employee  permitting  or  inviting 
any  soldier-in-training,  receptee,  or 
holdover  to  enter  into  any  living 
quarters,  on  or  off  Fort  Jackson,  that  are 
assigned  to,  occupied,  rented,  owned,  or 
maintained  by  a  permanent  party 
soldier  or  a  civilian  employee,  xmless 
required  by  official  duties,  or  in  the  case 
of  an  emergency;  a  soldier-in-training, 
receptee  or  holdover  entering  into  any 
liviiig  quarters,  on  or  off  Fort  Jackson, 
that  are  assigned  to.  occupied,  rented, 
owned,  or  maintained  by  a  permanent 
party  soldier  or  a  civilian  employee, 
unless  required  by  official  duties,  or  in 
the  case  of  an  emergency. 

(11)  Attendance  %  a  permanent  party 
soldier  or  civilian  employee  at  a  party 
or  social  gathering  at  which  a  soldier-in¬ 
training.  receptee  or  holdover  is  present, 
unless  such  party  or  social  gathering  is 
sponsored  by  a  military  unit  on  Fort 
Jackson  and  permanent  party  soldiers  or 
civilian  employees,  as  well  as  soldiers- 
in-training,  receptees,  or  holdovers  have 
been  invited  by  the  military  unit 
sponsoring  the  party  or  social  gathering. 

(b)  Permanent  party  soJdier.il)  Any 
soldier,  other  than  a  soldier-inytraining, 
receptee  or  holdover,  as  defined  in 
paragraphs  (d),  (e),  and  (f)  of  this 
section. 

(1)  Assigned  or  attached  to  any 
military  organization  at  Fort  Jadcson  or 

(ii)  Performing  duty  at  Fort  Jackson, 
induding  National  G^ard  and  Reserve 
soldiers  on  active  duty  or  active  duty  for 
training. 

(2)  Soldiers  who  have  completed 
accession  processing  into  active  duty  at 
Fort  Jackson  from  a  Reserve/National 
Guard  status,  and  who  have  previously 
completed  basic  training  and  a  Military 
Occupational  Specialty  (MOS)- 
producing  school,  and  who  are  being 
retained  the  120th  Adjutant  General 
(AG)  Battalion  (Reception)  awaiting 
receipt  of  a  security  dearance  prior  to 
attending  an  additional  MOS-produdng 
school  which  requires  a  security 
dearance. 

(3)  Prior  service  soldiers  assigned  to 
the  120th  AG  Battalion  (RecepUon)  who 
are  pending  port  call  instructions  for  an 
overseas  assignment. 


(4)  Soldiers  in  the  grade  of  E-4  and 
above  in  the  4th  Training  Brigade  who 
are  attending  redassification  training. 

(5)  Soldiers  assigned  or  attached  to 
any  military  organization  at  any 
installation  who  are  performing 
temporary  duty  (TD10  at  Fort  Jackson. 

(6)  Soldiers  at  Fort  Jackson  for 
mobilization,  demobilization,  or 
Estimated  Time  of  Separation  (ETS) 
processing. 

(7)  Holdovers  who  have  been 
designated  by  bridage  commanders,  in 
writing,  as  permanent  party  soldiers. 

(c)  Civilian  employee.  All  non¬ 
military,  i.e.,  dvilian  persons  employed 
by,  working  at,  assigned  to  or  attach^ 
to  any  organization  or  activity  at  Fort 
Jackson,  including,  but  not  limited  to, 
personnel  who  are  temporary  or 
permanent  overhires,  part-time 
employees,  seasonal  (summer  hire) 
workers,  employees  of  non-appropriated 
fund  instrumentalities,  contractors,  and 
employees  of  contractors. 

(d)  Receptee.  All  Active  Army,  Army 
National  Guard,  and  Army  Reserve 
persoimel  processing  through  the  120th 
AG  Battalion  (Reception),  for  entry  into 
Basic  Combat  Training  (BCT)  or 
Advanced  Individual  Training  (ATT), 
except  those  4th  Brigade  personnel,  E- 
4  and  above,  described  in  paragraph 

(b)(3)  of  this  section. 

(e)  Soldier-in-training.  All  Active 
Army,  Army  National  Guard,  and  Army 
Reserve  personnel  assigned  or  attached 
to  Fort  Jackson  for  the  piupose  of 
attending  BCT  or  ATT. 

(f)  Holdover.  Any  graduate  of  BCT  or 
AIT  who  has  not  departed  Fort  Jackson 
for  administrative  reasons,  any 
nongraduate  of  BCT  or  ATT  who  is  in 
remedial  training  after  course/cycle 
graduation,  or  any  soldier  who  is 
removed  from  BCT  or  ATT  for 
administrative  reasons;  provided, 
however,  that  brigade  commanders  may 
designate,  in  writing,  a  holdover  as  a 
permanent  party  solffier,  in  which  case 
such  holdover  is  considered  a 
permanent  party  soldier  as  described  in 
paragraph  (b)(6J  of  this  section. 


1552.134  Improper  associatlone 
prohibited. 

Improper  associations  between  any 
permanent  party  soldier  or  civilian 
employee  and  any  soldier-in-training, 
receptee,  or  holdover  is  prohibited. 

1552.135  Reporting  procedures. 

All  suspected  violations  of  this 

subpart  will  be  reported  to  the  unit 
commander,  or  diroctors/heads  of  staff 
agencies  of  personnel  involved,  or  to  the 
^^litary  PoUcy. 

1552.136  Dissemination. 

Personnel  will  be  informed  of  the 

provisions  of  this  subpait  as  follows: 

(a)  Permanent  party  soldiers — ^within 
five  working  days  of  assignment  or 
attachment  to  Fort  Jackson  and  again 
semi-annually  during  the  months  of 
March  and  September.  Those  permanent 
party  soldiers  at  Fort  Jackson  for 
mobilization/demobilization  or  ETS 
processing  will  be  informed  within  one 
working  ^y  of  reporting  to  Fort 
Jackson.  Personnel  present  at  Foil 
Jackson  for  TOY  will  be  informed 
within  one  working  day  of  reporting  to 
Fort  Jackson. 

(b)  Qvilian  employees — ^within  five 
working  days  of  assignment  or 
attachment  to  Fort  Jackson  and  again 
semi-annually  during  the  months  of 
March  and  September. 

(c)  Sqldiers-in-training — prior  to 
begiiming  each  new  training  cycle. 

(d)  Receptees— during  processing  at 
the  TAG  ^ttalion  (Reception). 

(e)  Holdovers — upon  graduation  or 
upon  release  or  removal  from  training. 

1552.137  ReeponaibilitiM. 

Major  subordinate  commanders  and 
directors/heads  of  staff  agencies  will 
establish  procedures  to  ensure 
compliance  with  this  subpait 

1552.138  Management  Information 
Requirements  (MIR). 

This  proposed  rule  does  not  require 
an  MIR. 

Kennedi  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc  93-16186  Filed  7-12-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-4575-91 

Hazardous  Air  Pollution:  Proposed 
Regulations  Governing  Equivalent 
Emission  Limitations  by  Permit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  proposed  rule  would 
implement  section  112(j)  of  the  Clean 
Air  Act  (Act),  as  amended.  The 
proposed  rule  establishes  requirements 
and  procedures  for  the  owners  or 
operators  of  a  major  source  of  hazardovis 
air  pollutant(s)  (HAPs)  to  follow  in 
order  to  comply  with  section  112(j).  The 
proposed  rule  also  contains  guidance  for 
reviewing  agencies  in  implementing 
section  112(j),  to  maintain  consistency 
in  these  reviews.  After  the  effective  date 
of  a  title  V  permit  program  in  a  State 
(but  not  before  May  15, 1994),  each 
owner  or  operator  of  a  major  source  in 
a  source  category  for  which  the  EPA  was 
scheduled  to,  but  failed  to  promulgate  a 
maximum  achievable  control 
technology  (MACT)  standard  would  be 
required  to  submit  an  application  for  a 
permit,  permit  revision,  or  permit 
renewal  containing  case-by*c»se  MACT 
emission  limits  that  are  at  least  as 
stringent  as  the  Federal  MACT  standard 
would  have  been. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  August  27, 1993. 

Public  Hearing.  If  anyone  contacrts  the 
EPA  requesting  a  public  hearing  by  July 
27, 1993,  a  public  hearing  will  be  held 
on  August  11, 1993,  beginning  at  10 
a.m.  Persons  interested  in  attending  the 
hearing  should  call  Theresa  Adkins  at 
(919)  541-5645  to  ensure  that  a  hearing 
will  be  held. 

Bequest  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  the  EPA  by  July  27, 1993. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Air  Dochet  (L]^131), 
Attention  Dcxhet  Number  A-93-32  (see 
Dochet  sechon  below),  room  M1500. 
U.S.  Environmental  F^tection  Agency. 
401 M  Street,  SW.,  Washington. 

20460. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  the  EPA's  Environmental 
Research  Center  auditorium.  Research 
Triangle  Paric,  North  Carolina.  Persons 
interMted  in  attending  the  hearing  or 
wishing  to  present  ord  testimony 
should  notify  Theresa  Adkins.  U.S. 


Environmental  Protechon  Agency, 
Research  Triangle  Park.  Norh  Carolina, 
27711,  telephone  number  (919)  541- 
5645. 

Docket.  Dochet  No.  A-03-32, 
cx)ntaining  supporting  information  used 
in  developing  the  proposed  rule  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  the 
EPA’s  Air  Dc^et,  room  Ml 500,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 

A  reasonable  fee  may  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Katherine  Kaufman,  Emission  Standards 
Division  (MD-13).  U.S.  Environmental 
Protechon  Agency,  Research  Triangle 
Park.  North  Carolina,  27711,  telephone 
(919) 541-0102. 

SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

l.  Sununary  of  Proposed  Rule 
n.  Background  Discussion 

A.  Clean  Air  Act  Amendments  Section  112 

B.  Clean  Air  Act  Amendments  Provisions 
for  Equivalent  Emission  Limitation  by 
Permit 

C  Implementation  Principles 

m.  Summary  and  Rationale  for  S§  63.50 

Through  63.57  of  the  Proposed  Rule 

A.  Section  63.50 — Applicability 

B.  Section  63.51-;De^itions 

C  Section  63.52-^equirements  for 
Existing  Sources 

D.  Section  63.53 — Application  Content  for 
a  Case-by-Case  MACT  Determination 
E  Section  63.54 — Preconstruction 
Requirements  for  New  Sources 
P.  Se^on  63.55 — Permit  Recpiirements  for 
New  Sources 

G.  Section  63.56 — Maximum  Achievable 
Control  Technology  (MACT) 
Determinations  for  Sources  Subject  to 
Case-by-Case  Determination  of 
Equivalent  Emission  Limitations 

H.  S^ion  63.57 — Requirements  for  Case- 
by-Case  Determination  of  Equivalent 
Emission  Limitations  After  Promulgation 
of  a  Subsequent  MACT  Standard 

IV.  Discussion  of  the  Relationship  of  the 

Proposed  Requirements  to  dher 
Requirements  of  the  Act 

A.  Se^ion  112(g)  Requirements  for 
Constructed,  Reconstructed,  and 
Modified  Major  Sources;  and  Subsequent 
Standards  under  Section  112(d)  or 
Section  112(h). 

B.  Section  112(1)  Delegation  Process 
C  Section  112(i)(5)  Ewly  Reductions 

Program 

V.  Administrative  Requirements 

A.  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 

The  purpose  of  this  notice  is  to 
provide  the  public  with  the  opportunity 
to  comment  on  the  proposed  rule 
implementing  the  requirements  of 
set^on  112(j)  of  the  Act.  This  preamble 


is  organized  to  serve  readers  needing  (1) 
an  overview  of  the  proposed 
requirements  of  the  section  112(j) 
program,  and  (2)  a  detailed  discussion 
of  the  alternatives  considered  in 
developing  the  proposed  requirements. 

The  first  section  provides  an  overview 
of  the  requirements  of  the  regulations 
being  proposed  today. 

The  second  section  provides 
background  information  on  section 
112(j)  in  the  context  of  the  1990 
amendments  to  the  Act. 

The  third  section  provides  a  detailed 
discussion  of  the  requirements  of  the 
proposed  rule  and  the  rationale  for  these 
requirements,  including  other  regulatory 
options  that  were  considered. 

The  fourth  section  of  this  preamble 
discusses  the  relationship  of  the 
proposed  requirements  of  section  112(j) 
of  the  Act  with  other  requirements  of 
the  Act  under  other  subsections  of 
section  112. 

The  fifth  section  of  this  preamble 
demonstrates  that  the  proposed 
rulemaking  is  consistent  with  a  number 
of  federal  administrative  requirements. 

This  preamble  makes  use  of  the  term 
"State."  usually  meaning  the  State  air 
pollution  control  agency  which  would 
be  the  permitting  authority 
implementing  the  section  112(j) 
program.  The  reader  should  assume  that 
use  of  the  word  "State"  also  applies,  as 
defined  in  section  302(d)  of  the  Act.  to 
the  District  of  Columbia  and  territories 
of  the  United  States,  and  may  also 
include  reference  to  a  local  air  pollution 
control  agency.  These  agencies  can 
either  be  the  permitting  authority  for  the 
area  of  their  jurisdiction  or  assist  thq 
State  or  EPA  in  implementing  the 
section  112(j)  program.  In  some  cases, 
the  term  "reviewing  agency"  is  used 
and  can  refer  to  both  State  agencies  and 
to  local  agencies  (when  the  local  agency 
directly  makes  the  determinations  or 
assists  the  State  in  making  the 
determinations).  The  term  “reviewing 
agency”  may  also  apply  to  the  EPA. 
where  the  ^A  is  responsible  for  the 
promm. 

Ine  proposed  rule  and  preamble 
make  a  number  of  references  to  three 
regulations  which  have  not  yet  been 
proposed.  The  first  is  subpart  A  to  40 
CFR  part  63.  This  subpart  would 
provide  general  provisions  that  would 
apply  to  all  subparts  of  part  63, 
including  the  proposed  rule.  The  EPA 
expects  these  general  provisions  to  be 
promulgated  before  today's  proposed 
rule  is  promulgated.  The  second  is  the 
rule  governing  constructed, 
reconstructed,  or  modified  major 
sources,  which  EPA  intends  to  propose 
in  addifional  sections  of  subpart  B  to  40 
CFR  part  63.  The  third  is  the  federal 
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operating  permits  program  which  EPA 
intends  to  promulgate  as  40  CFR  part 
71.  Today’s  proposed  rule  and  this 
preamble  refer  to  “Part  70  or  Part  71” 
permits.  At  this  time,  only  40  CFR  part 
70  has  been  promulgated,  but  it  is 
expected  that  part  71  will  be 
promulgated  l^fore  the  promulgation 
date  of  today’s  proposed  rule. 

I.  Summary  of  Proposed  Rule 

The  rule  proposed  today  would 
implement  the  requirements  of  section 
112(j)  of  the  Clean  Air  Act,  as  amended 
in  1990.  Section  112(j)  establishes 
requirements  for  regulation  of  major 
sources  of  hazardous  air  pollutants  in 
the  event  that  EPA  lam  more  than  18 
months  behind  scheoule  in  issuing  a 
control  technology  standard  for  an 
industry. 

Section  112  requires  EPA  to  set 
maximum  achievable  control 
technology  (MACT)  standards  for  all 
categories  of  major  sources  of  hazardous 
air  pollutants  by  November  15, 2000. 
EPA  is  required  to  issue  a  schedule  for 
regulating  all  source  categories  within 
two,  four,  seven,  or  ten  years  of 
enactment.  The  Agency  on  September 
24, 1992  proposed  the  draft  source 
category  schedule  for  standards  in  the 
Federal  Register. 

Section  112(j)  would  be  triggered  if 
EPA  has  failed  to  promulgate  a  MACT 
standard  for  a  soiurce  category  18 
months  after  the  deadline  listed  in  the 
final  schedule.  Under  the  proposed  rule, 
the  owner  or  operator  of  each  major 
source  with  eii^ssion  units  in  that 
category  would  have  to  apply  for  a  case* 
by-case  (facility-specific)  determination 
of  maximum  achievable  control 
technology.  Section  112(j)  requirements 
apply  in  a  state  beginning  on  the 
effective  date  of  a  permit  program 
established  under  title  V  of  the  Act,  but 
not  before  May  15, 1994. 

Case-by-case  MACT  determinations 
would  be  made  by  the  permitting 
authority.  This  generally  would  be  the 
state  air  pollution  control  agency,  but  in 
some  circumstances  could  be  EPA  or  a 
local  air  pollution  control  agency. 

Once  a  source  category  b^omes 
subject  to  112(j).  the  proposed  rule 
would  require  MACT  for  all  emission 
units  in  that  source  category  that  are: 

•  Part  of  an  existing  major  source 

•  Part  of  a  new  majm  source 

•  New  emission  ui^ts  added  to  a 
major  source 

An  emission  imit  would  be 
considered  “new”  if  construction  or 
reconstruction  commenced  after  the 
section  112(e)  deadline.  The  section 
112(e)  deadline  is  the  scheduled  date  for 
issuing  a  national  MACT  standard 
applicable  to  thosa  emission  units. 


The  proposed  rule  would  require 
owners  or  operators  of  new  and  existing 
sources  covered  by  112(j)  to  apply  for 
case-by-case  determination  of  MACT 
emissions  limitations  by  the  permitting 
authority.  Section  63.53  specifies  the 
required  contents  of  these  applications. 

Permitting  authorities  would 
determine  f^CT  emission  limitations 
for  emission  units  based  on  principles 
established  in  §  63.56  and  a  more 
detailed  guidance  document  titled 
“Draft  Guidelines  for  MACT 
Determinations,”  which  the  EPA  is 
making  available  today  for  comment. 
(The  T^mfl  Guidelines  are  also  available 
through  the  National  Technical 
Information  Service.  5285  Port  Royal 
Road,  Springfield,  Virginia  22161,  or  at 
(703)  487-4650.  The  NTIS  document 
number  is  PB93-183283).  Comments  on 
the  Draft  Guidelines  should  be 
submitted  together  with  comments  on 
today’s  rule.  The  Draft  Guidelines 
contain  procedures  for  evaluating 
whether  a  control  technology  is 
consistent  with  the  minimiun 
requirements  established  in  section 
112(d)  of  the  Act.  Because  section 
112(j)(5)  requires  that  case-by-case 
MACT  determinations  be  “equivalent  to 
the  limitation  that  would  apply  to  such 
source  if  an  emission  standi  had  been 
promulgated  in  a  timely  manner  under 
subsection  (d),”  EPA  believes  that 
consideration  of  the  Guidelines  is  a 
crucial  component  of  the  112(j)  case-by* 
case  MACT  determination  process. 

Permits  for  new  and  existing  sources 
subject  to  section  112(j)  would  have  to 
contain  the  elements  listed  in  $  63.54(c). 
(Today’s  proposal  includes 
requirements  for  the  substantive  terms 
of  permits  and  the  content  of  permit 
applications  because  the  operating 
permits  rules  do  not  include  similar 
requirements). 

Existing  major  sources  would  be 
required  to  comply  with  their  MACT 
emissions  limitations  by  the  date  set  by 
the  permitting  authority,  which  can  be 
no  more  than  three  years  after  permit 
issuance.  New  sources  would  ^ve  to 
comply  with  their  MACT  limits  at 
permit  issuance. 

Under  other  federal  or  state 
regulations,  many  new  sources  covered 
by  section  112(j)  will  be  required  to 
obtain  approval  of  the  desi^  of  their 
hazardous  air  pollutant  control 
equipment  prior  to  construction. 
P^onstruction  approval  will  be 
mandatory  for.  (1)  New  sources  that  are 
subject  to  forthcoming  regulations 
implementing  section  112(g)  of  the  Act, 
and  (2)  new  sources  in  states  that 
require  operating  permit  issuance  or 
lei^ion  prior  to  construction. 


For  new  sources  not  required  to 
underco  preconstruction  review,  states 
may  elect  to  provide  a  preconstruction 
MACT  determination  process 
containing  elements  set  out  in  §  63.54. 
Procedures  for  incorporating  such 
emission  limitations  subsequently  into 
operating  permits  are  described  in 
§  63.55.  Another  volimtary  option  for 
these  sources  is  to  obtain  an  operating 
permit  or  permit  revision  prior  to 
construction,  so  long  as  the  State’s  part 
70  operation  permit  program  provides 
for  that  option. 

Finally  §  63.57  of  today’s  proposal 
establishes  requirements  for  complying 
with  a  112(d)  standard  that  is 
promulgate  subsequent  to  a  case-by* 
case  MACT  determination  under  112(j). 

The  term  “emission  unit”  in  the 
proposed  rule  corresponds  to  the  term 
“source”  in  section  112  of  the  statute. 
EPA  has  chosen  to  use  “emission  unit” 
rather  than  “source”  to  avoid  creating 
any  misperception  that  the  section 
112(j)  rule  could  somehow  constrain  the 
Agency’s  flexibility  to  define  source  in 
omer  nUemakings  under  section  112, 
including  national  MACT  standards  for 
each  source  category  to  be  issued  under 
subsection  (d)  or  (h). 

n.  Background  Discussion 

A.  Clean  Air  Act  Amendments.  Section 
112 

The  Clean  Air  Act  amendments  of 
1990  (Public  Law  101-549)  contain 
major  changes  to  section  112  of  the  Act 
pertaining  to  the  control  of  hazardous 
air  pollutant  (HAP)  emissions.  Section 
112(b)  includes  a  HAP  list  that  is 
composed  of  189  chemicals,  including 
172  specific  chemicals  and  17 
compound  classes.  Section  112(c) 
requires  publication  of  a  list  of  source 
categories  and  subcategories  of  major 
sources  emitting  these  HAPs,  and  of 
area  sources  warranting  regulation. 
Section  112(d)  reouires  promulgation  of 
emission  standards  for  each  listed 
source  category  or  subcategory 
according  to  a  schedule  set  forth  in 
section  112(e). 

B.  Clean  Air  Act  Amendments. 
Provisions  for  Equivalent  Emission 
Limitation  by  Permit 

1.  General  Requirements  of  Section 
112(j) 

The  amendments  to  section  112 
include  new  section  112(j).  This  section 
is  entitled  “Equivalent  Evasion 
Limitation  by  Permit”  Subsection 
112(j)(2)  of  the  Act  provides  that  section 
112(j)  applies  if  EPA  misses  a  deadline 
for  promulgation  of  a  standard  tmder 
112(d)  established  in  the  “source 
category  schedule  for  standards”: 
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In  the  event  that  the  Admixiistrator  fiiilf  to 
promulgate  a  standard  fat  a  category  or 
subcategoiy  of  major  sources  by  the  date 
established  pursuant  to  subsection  (eKl)  and 
(3),  and  beginning  18  months  after  such  date 
(^t  not  prior  to  the  effective  date  of  a  permit 
program  under  title  V),  the  owner  at  operator 
of  any  main  source  in  such  category  or 
subcategoiy  shall  submit  a  permit 
application. 

Tlie  owner  or  operator  of  a  major 
source  subject  to  the  provisions  of 
section  112(j)  is  requhed  under 
subsection  112(j)(3)  to  submit  a 
complete  permit  application  18  months 
after  the  missed  promulgation  deadline: 

By  the  date  established  by  paragraph  (2), 
the  owner  or  opoator  of  a  majiv  source 
subject  to  this  subsection  shall  file  an 
application  for  a  permit 

Subsection  112(j)(3)  also  requires  that 
EP A  must  establi^  reqtiirements  for 
permit  applications,  including  content 
and  criteria  for  the  reviewing  agency  to 
determine  completeness.  In  addition, 
subsection  112Q)(3)  provides  that  if  the 
reviewing  agency  deems  the  application 
incomplete,  or  disapproves  the 
applic^on,  then  the  applicant  has  up  to 
six  months  to  revise  and  resubmit  the 
application. 

Subsection  112(j)(5)  establishes  a 
requirement  for  case-by-case  MACT 
determinations: 

The  permit  shall  be  issued  pursuant  to  title 
V  and  shall  contain  onission  limitations  tor 
the  hazardous  air  pollutants  subject  to 
regulation  under  this  section  and  emitted  by 
the  source  that  the  Administrator  (or  the 
State)  determines,  on  a  case>by*case  basis,  to 
be  equivalent  to  the  limitation  that  would 
apply  to  such  source  if  an  emission  standard 
had  been  promulgated  in  a  timely  manner 
under  subsection  (d). 

Subsection  112(j)(5)  also  establishes 
compliance  dates: 

No  such  pollutant  may  be  emitted  in 
amounts  exceeding  an  emission  limitation 
contained  in  a  per^t  immediately  tor  new 
sources  and,  as  expeditiously  as  practicable, 
but  not  later  than  the  date  3  years  after  the 
permit  is  issued  for  existing  sources  or  such 
other  compliance  date  as  would  apply  under 
subsection  (i). 

If  the  applicable  criteria  for  voluntary 
early  reductions,  established  under 
section  112(i)(S),  are  met,  then  this 
alternative  emission  limit  satisfies  the 
requirements  of  section  112(j),  provided 
that  the  emission  reductions  are 
achieved  by  the  missed  promulgation 
date. 

In  the  event  that  EPA  promulgates  a 
given  MACT  standard  for  the  applicable 
soxirce  category  before  the  permit 
application  is  approved,  the  permit 
must  reflect  this  stands^,  not  the  case- 
by-case  MACT  determination,  and  the 
source  shall  be  required  to  comply  by 


the  date  provided  under  subsection  (i). 

In  this  case,  the  owner  or  operator  of  an 
existing  source  has  no  more  than  3  jrears 
to  comply,  and  the  owner  or  operator  of 
a  new  source  must  comply  immediately 
upon  issuance  of  the  pcnrmit  However, 
under  section  112(i)(2)  any  new  source 
that  commenced  construction  or 
reconstruction  between  proposal  and 
promulgation  of  the  MACT  standard 
may  elect  to  comply  vdth  the  proposed 
standard  for  three  years  in  lieu  of  the 
promulgated  MACT  standard,  if  the 
promulgated  MACT  standard  is  more 
stringent  than  the  proposaL 

In  the  event  that  EPA  promulgates  a 
given  MACT  standard  after  the  permit 
containing  case-by-case  emission  limits 
is  issued,  section  112(j](6)  allows  a 
longer  compliance  period: 

If  the  Administratm  {ntmiulgates  a 
standard  under  subsection  (d)  *  *  *  after  the 
date  on  which  the  permit  hu  been  issued, 
the  Administrates  (or  the  State)  shall  revise 
such  permit  upon  the  next  renewal  to  reflect 
the  standard  promulgated  by  the 
Administrator  providing  su^  source  a 
reasonable  time  to  comply,  but  no  longer 
than  8  years  after  such  standard  is 
promu^ted  or  8  years  after  the  date  on 
which  ^  source  is  first  required  to  comply 
with  the  emissions  limitatim  established  by 
paragraph  (5),  whichever  is  earlier. 

2.  Definition  of  Emission  Unit  and 
Applicability  of  New  Source  MACT 

MACT  determinations  must  be  made 
on  a  wide  variety  of  emitting  equipment 
at  major  sources  in  different  source 
categories.  Today’s  proposed  rule 
defines  "emission  t^t"  in  a  way 
desimed  to  allow  States  broad 
flexibility  in  designing  case-by-case 
MACT  emission  limitations.  This 
flexibility  is  essential  because  of  the 
variety  of  source  categories,  diverse  in 
size  and  complexity,  which  may  be 
subject  to  112(j).  A  narrower  definition 
of  "emission  unit"  would  make  it 
difficult  for  States  to  tailor  MACT 
determinations  to  the  equipment 
specific  to  a  particular  source  category. 

One  apinroach  the  EPA  considers, 
but  rejerted,  would  be  to  require  new 
source  MACT  only  on  those  emission 
units  that  are  in  and  of  themselves 
"major”  at  a  major  source— i.e.  those 
emission  units  at  a  major  source  which 
themselves  emit  at  least  10  tons  per  year 
or  more  of  a  single  HAP,  or  25  tons  per 
year  or  more  of  a  combination  of  HAPs. 

Prior  to  a  missed  promulgation 
deadline,  through  s^on  112(g)  the 
statute  clearly  requires  new  soiuce 
MACT  only  on  constructed  or 
reconstructed  major  sources.  Any  other 
equipment  added  to  an  existing  major 
source  vrould  be  a  modification  (unless 
specifically  exempted  from  regulation 


by  112(g)),  and  woidd  be  subject  to 
eidsting  source  MACT  levels  of  control. 
However,  the  language  of  section  112(j) 
is  somewhat  diffinent  from  that  of 
112(g).  Section  112(j)  does  not  specify 
that  new  source  MACT  is  only 
applicable  to  new  major  sotirces. 

The  EPA  believes  that  the  standards 
developed  through  section  112(j)  must 
anticipate  and  reflect  the  likely 
requirements  of  section  112(d)  and 
112(h).  The  basis  for  the  applicability  of 
new  source  MACT  selected  is  the 
section  112(j)(S)  reqiiirement  that  case- 
by-case  MACT  standards  must  be: 

"emission  limitations  for  the  hazardous  air 
pollutants  *  *  *  emitted  by  the  source  that 
the  Administrates  (or  the  State)  determines, 
on  a  case-by-case  Imis,  to  be  equivalent  to 
the  limitation  that  would  apply  to  such 
source  if  an  emission  standaid  had  been 
promulgated  in  a  timely  manner  under 
subsection  (d)." 

As  discussed  in  section  I.C  (below)  of 
this  preamble,  it  is  the  judgement  of 
EPA  that  112(j)  case-by-case  MACT 
standards  must  require  new  source 
MACT  to  be  appliM  to  those  same 
sources  to  which  a  standard 
promulgated  tmder  section  112(d) 
would  apply  new  source  MACT. 
Therefore,  it  is  necessary  to  determine 
what  entity  is  considered  a  new  source 
tmder  section  112(d)  for  the  purpose  of 
implementing  MACT  stands^. 

Section  112(a)  provides  that  "new 
source”  shall  mean  a  "stationary  source 
the  construction  or  reconstruction  of 
which  is  commenced  after  the 
Administrator  first  proposes  regulations 
under  this  section  establishing  an 
emission  standud  applicable  to  such 
source.”  Section  112(a)(3)  gives 
"stationary  source”  the  same  meaning 
as  under  section  111(a),  i.e.  any  new 
"building,  structxire,  fadlity,  or 
installation”;  thus  the  term  stationary 
source  clearly  includes  both  major  and 
area  sources  under  section  112(a)(3). 
Section  112(d)  requires  MACT 
standards  to  be  set  for  “sources.”  and 
"sources”  can  be  both  major  and  area. 
Once  there  is  a  112(d)  standard  in  place, 
any  new  source  will  1^  required  to  meet 
new  source  MACT  emission  limits,  as 
defined  by  the  standard. 

If,  however,  the  language  of  section 
112(d  is  interpreted  as  dispositive  as  to 
whemer  new  or  existing  sorirce  MACT 
must  be  applied  to  any  given  increase  in 
emissions,  new  sources  within  the 
definition  in  112(a)(4)  would  escape 
having  to  comply  with  new  source 
MACT  under  se^on  112(j).  But  if  a 
MACT  standard  establishes  a  definition 
of  source  that  would  apply  to  a  unit 
smaller  than  a  "major  source,”  this 
resiilt  would  conflict  vrith  the 
requirement  for  section  112(j)  case-by* 
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case  MACT  determinations  to  be 
“equivalent  to  the  limitation  that  would 
apply  to  such  source  *  *  Yet  under 
this  reading,  although  major  sources 
adding  new  non-major  sources  could 
avoid  new  source  N^CT  on  those  new 
sources,  if  MACT  is  then  set  under 
112(d)  for  area  sources  in  that  category, 
any  new  area  source  would  have  to  meet 
new  source  MACT.  This  would  he  an 
anomlous  result.  Therefore  EPA  today 
proposes  requiring  new  source  MACT 
on  all  constructed  or  reconstructed 
emission  \mits. 

The  EPA  today  requests  comment  on 
the  desirability  of  requiring  or  not 
requiring  new  source  MACT  on  all  new 
emission  rmits,  and  also  specifically 
requests  comment  on  the  question  of 
whether  new  source  MACT  should  he 
required  only  on  those  emission  units 
that  are  in  and  of  themselves  “major"  at 
a  major  source. 

3.  Subsequent  Changes  to  a  Major 
Source 


“equivalent  to  the  limitation  that  would 
apply  to  such  source  if  an  emission 
standard  had  been  promulgated  in  a 
timely  manner  imder  subsection  (d)," 
and  subsection  112(j)(6)  requires 
eventual  compliance  with  subsequently 
promulgated  112(d)  standards. 
Consistency  in  standard-setting  will 
smooth  a  major  source’s  eventual 
transition  horn  compliance  with  112(j) 
to  compliance  with  112(d),  maldng 
implementation  of  toxics  control  easier 
on  both  States  and  industry. 

The  EPA’s  other  major  goal  in 
establishing  112(j)  reqmrements  is  to 
achieve  and  maintain  consistency  across 
section  112  programs.  The  EPA  intends 
for  administrative  and  operational 
requirements  under  112(j)  to  be 
consistent  with  the  requirements  of 
section  112(g)  rules  for  construction, 
reconstruction,  and  modification  of 
major  sources  (to  be  proposed  as 
§§  63.40  through  63.48  of  this  subpart) 
and  with  the  general  provisions  for 
section  112  (established  in  subpart  A  of 
this  part).  S^ion  IV.  A.  of  this 
preamble  discusses  likely  overlapping 
requirements  and  major  substantive 
differences  across  these  programs. 

m.  Summary  and  Rationale  for 

§§  63.50  Through  63.57  of  the  Proposed 

Rule 

This  section  of  the  preamble  is  a 
detailed  discussion  of  the  provisions  of 
the  proposed  rule.  This  discussion 
outlines  the  rationale  for  the  decisions 
that  were  made,  and  describes  other 
options  that  were  considered. 

A.  Section  63.50:  Applicability 
1.  Section  63.50(a).  Applicability 

Paragraph  63.50(a)  of  the  proposed 
rule  indicates  that  the  intent  of  the  rule 
is  to  implement  section  112(j)  of  the 
Act.  This  paragraph  indicates  that  112(j) 
applies  to  the  owner  or  operator  of  a 
major  source  of  HAPs  after  the 
“effective  date  of  a  title  V  program”  in 
each  State,  but  not  before  May  15, 1994. 

(a)  Effective  date  of  title  V.  The 
meaning  of  “effective  date  of  a  title  V 
program”  is  indicated  in  the  final 
regulations  for  implementation  of  title  V 
of  the  Act.  Under  these  regulations. 
States  are  required  to  submit  a  permit 
program  for  review  by  the  EPA  on  or 
before  November  15, 1993.  The  EPA  is 
required  to  approve  or  disapprove  the 
permit  program  within  one  year  after 
receiving  the  submittal.  The  EPA’s 
program  approval  date  is  termed  the 
“effective  date.” 

The  effective  date  of  title  V  permit 
programs  is  defined  in  section  502(h)  of 
the  Act,  which  says  “The  effective  date 
of  a  permit  program,  or  partial  or 


interim  program,  approved  under  *  •  • 
[title  V)  *  *  *  shall  M  the  date  of 
promulgation.”  This  definition  is 
incorporated  into  the  operating  permit 
regulations  as  40  CFR  70.4(g). 

This  language  refers  to  two  types  of 
title  V  programs:  one  type  where  the 
EPA  “approves”  the  title  V  program 
under  40  CFR  part  70  and  another  type 
where  the  EPA  “promulgates”  a 
program  under  40  CFR  part  71. 

Programs  “approved”  by  the  EPA  under 
part  70  will  be  develop^  by  the  State 
or  local  area  and  submitted  to  the  EPA 
for  approval.  The  language  in  section 
502(h)  of  the  Act  makes  these  programs 
immediately  effective  upon  EPA 
approval.  Programs  “promulgated”  by 
the  EPA  under  part  71  are  anticipated  to 
be  rare,  and  they  occur  only  where  a 
State  failed  to  submit  a  program, 
submitted  a  program  that  EPA  could  not 
approve,  or  has  failed  to  adequately 
administer  an  approved  program.  For 
example,  the  EPA  is  required  by  section 
502(d)(3)  of  the  Act  to  promulgate  and 
administer  a  title  V  program  if,  by 
November  1995,  the  EPA  has  not 
approved  the  State  program.  The 
language  in  section  112(j),  because  it 
refers  to  the  effective  date  of  a  title  V 
program  in  any  State  (and  not  by  any 
State),  means  that  the  program  will 
apply  to  both  the  EPA  “approved”  and 
“promulcated”  programs. 

The  title  V  regulations  provide  for 
approval  of  “interim”  and  “partial” 
programs  in  certain  limited 
circumstances.  The  EPA  believes  that, 
because  partial  programs  must  ensure 
compliance  with  “dl  requirements 
established  under  section  112 
applicable  to  ‘major  sources’  and  ‘new 
sources’,”  and  interim  programs  must 
“substantially  meet  the  requirements  of 
[title  V],”  an  interim  or  partial  program 
would  trigger  the  requirements  of 
section  112(j). 

(b)  Major  source.  Section  112(j) 
applies  only  to  an  owner  or  opterator  of 
a  major  source.  Section  112(a)(1)  of  the 
Clean  Air  Act  defines  major  source  as 
any  stationary  source  or  group  of 
stationary  sources  located  within  a 
contiguous  area  and  imder  common 
control  that  emits  or  has  the  potential  to 
emit  considering  controls,  in  the 
aggregate.  10  tons  per  year  or  more  of 
any  hazardous  air  pollutant  or  25  tons 
per  year  or  more  of  any  combination  of 
haz^ous  air  pollutants. 

The  determination  of  whether  a 
source  is  major  is  based  on  the  source’s 
“potential  to  emit”.  A  source’s  potential 
to  emit  is  based  on  its  capacity  to  emit 
hazardous  air  pollutants  considering 
federally  enforceable  limits  on  that 
capacity.  If  a  source’s  potential  to  emit 
is  equal  to  or  greater  than  10  tons/yr  of 


The  EPA  believes  that  section  112(j) 
emission  limitations  apply  to 
subsequent  changes  made  at  major 
sources  already  complying  with  case-by¬ 
case  MACT  limitations  under  112(j), 
where  EPA  has  not  promulgated  a  final 
standeu'd  for  the  source  category  under 
section  112(d).  The  EPA  intends  to 
require,  in  subpart  A  of  this  part 
(§  63.5(b)(6)),  that  subsequent  changes  to 
a  major  source  already  complying  with 
a  section  112(d)  or  (h)  standeird  shall 
comply  with  established  MACT 
emission  limitations  for  the  source  to 
which  changes  are  made.  Therefore 
requiring  subsequent  changes  to  sources 
already  meeting  case-by-case  MACT 
emission  limitations  under  section 
112(j)  would  satisfy  the  112(j)(5) 
statutory  requirement  that  case-by-case 
MACT  determinations  under  112(j)  be 
“equivalent  to  the  limitation  that  would 
apply  to  such  source  if  an  emission 
standard  had  been  promulgated  in  a 
timely  manner  under  subsection  (d).” 

The  EPA  requests  comment  on  this 
approach,  as  well  as  on  the  alternative 
approach  of  treating  112(j)  as  a  one  time 
permitting  requirement  applicable  18 
months  after  ^A  fails  to  set  a  relevant 
MACT  standard,  and  therefore  requiring 
subsequent  changes  at  major  sources 
with  112(j)  permits  to  comply  only  with 
section  112(g). 

C.  Implementation  Principles 

In  designing  guidance  for  case-by-case 
MACT  determinations,  the  EPA’s 
thinking  is  guided  primarily  by  the  need 
for  112(j)  standards  to  be  substantively 
equivalent  to  112(d)  MACT  standards. 
Subsection  112(j)(5)  requires  that  a  case- 
by-case  MACT  determination  be 
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a  single  HAP.  or  25  tons/yr  of  any 
combination  of  HAPs,  the  source  is  a 
major  source.  The  EPA  is  currently 
developing  a  rule  to  define  a  soiirce’s 
potential  to  emit  for  section  112 
standards.  This  rule  will  also  provide 
ways  for  an  owner  or  operator  of  a 
source  to  establish  voluntary,  federally* 
enforceable  restrictions  to  Ihnit  the 
source’s  potential  to  emit  below  the 
major  source  threshold.  If  a  source 
limits  its  potential  to  emit  to  below  the 
major  source  threshold  it  will  not  be 
subject  to  the  provisions  of  section 
112(j)  as  long  as  the  source  maintains  its 
emission  status. 

The  EPA  specifically  requests 
comment  on  how  area  sources  that 
increase  their  emissions  enough  to 
become  major' sources  after  the  112(j) 
efiective  date  should  be  treated  under 
112(j).  The  EPA  is  considering  treating 
these  sources  as  existing  major  sources 
as  of  the  date  that  they  achieve  that 
major  source  emissions  threshold,  but 
treating  any  new  source  within  the 
major  source  as  a  new  source  for  the 
purposes  of  section  112(j). 

4.  Section  63.S0(b).  Relationship  to  State 
and  Local  Requirements 

Many  State  and  local  regulatory 
agencies  maintain  regulatory  programs 
that  involve  toxic  air  pollutant  reviews 
for  stationary  sources.  This  paragraph 
clarifies  that  the  requirements  of  section 
112(j)  do  not  pre-empt  any  requirements 
of  these  programs  that  are  at  least  as 
stringent  as  the  proposed  rule. 

5.  Section  63.50(c).  Retention  of  State 
Permit  Program  Approval 

Some  States  may  not  currently  have 
specific  legislative  or  administrative 
authority  sufficient  to  establish  the 
regulations  required  by  section  112(j). 
Paragraph  63.50(c)  requires  that  States 
obtain  such  statutory  authority  as  a 
condition  of  retaining  their  part  70 
permit  program  approval. 

B.  Section  63.51:  Definitions 

1.  Terms  Defined  in  the  General 
Provisions 

A  number  of  terms  used  in  the 
proposed  rule  will  be  defined  for  all  of 
40  CFR  part  63  by  the  General 
Provisions,  to  be  contained  in  subpart  A 
of  this  part.  The  terms  which  will  be 
defined  in  the  General  Provisions 
include: 

Administrator 
Efiective  date 
Hazardous  air  pollutant 
Major  source 
Permit  program 
Potential  to  emit 
Relevant  standard 


Today’s  rule  contains  a  definition  of 
“potential  to  emit”  that  is  the  same  as 
the  definition  in  part  70.  The  EPA  is 
currently  developing  a  definition  of 
“potential  to  emit”  to  be  included  in 
subpart  A  of  this  part  The  EPA  intends 
that  if  subpart  A  of  this  part  is 
promulgated  before  today’s  rule  is 
promulgated,  the  definition  included  in 
subpart  A  will  be  included  in  the  final 
rule  implementing  section  112(j)  of  the 
Act.  The  EPA  requests  comment  on  the 
definition  of  “potential  to  emit”  for  the 
purposes  of  this  rule. 

2.  Terms  Related  to  Maximum 
Achievable  Control  Technology 

Definitions  for  the  following  terms 
related  to  levels  of  control  technology 
are  included  in  §  63.51  of  the  proposed 
rule: 

Maximum  Achievable  Control 
Technology 
Control  Technology 
Maximiun  Achievable  Control 
Technology  (MACT)  Floor 
Maximxim  Achievable  Control 
Technology  (MACT)  Emission 
Limitation  for  Existing  Sources 
Maximum  Achievable  Control 
Technology  (MACT)  Emission 
Limitation  for  New  Sources 
The  basis  for  all  of  these  definitions 
is  statutory  language  contained  in 
section  112(d)  of  the  Act.  The  term 
“maximum  a^ievable  control 
technology”  appears  only  in  section 
112(g)  of  the  Act,  and  does  not  appear 
elsewhere  in  section  112.  There  is, 
however,  considerable  legislative 
history  indicating  that  this  term  refers  to 
the  level  of  control  required  by  section 
112(d)  emission  standards.  This  term 
was  used  in  this  context  in  the  House 
Bill,  H.R.  3030.  For  purposes  of  the 
definitions  in  the  proposed  rule,  the 
EPA  assumes  that  “maximum 
achievable  control  technology”  is  a 
reference  to  the  “maximum  degree  of 
reduction  in  emissions”  language 
contained  in  section  112(d)(3).  The 
minimum  control  technology 
requirements  of  section  112(d),  often 
referred  to  as  the  “MACT  floor”  are 
cited  a  number  of  times  in  the  proposed 
rule.  To  avoid  repeating  these 
requirements  each  time,  the  regulation 
includes  a  definition  of  “MACT  floor.” 

3.  Terms  Afiecting  the  Extent  of 
Coverage  by  Maximum  Achievable 
Control  Technology 

'The  following  terms  are  used  to 
describe  equipment  subject  to  a  MACT 
determination: 

Emission  point 
Emission  unit 
New  source 


An  “emission  point,”  in  this 
regulation,  is  de^ed  narrowly  to  refer 
to  any  individual  point  of  release  to  the 
atmosphere.  However,  an  individual 
MACT  determination  will  often  be  made 
at  once  for  a  number  of  emission  points. 
’The  term  "emission  \mit”  is  used  to 
refer  to  the  collection  of  all  emission 
points  considered  when  a  MACT 
determination  is  made. 

The  term  “new  source”  refers  to  an 
emission  unit  for  which  construction  or 
reconstruction  is  commenced  after  the 
section  112(e)  scheduled  deadline  for  a 
relevant  standard,  or  after  proposal  of  a 
relevant  standard  \mder  section  112(d) 
of  the  Act,  whichever  comes  first.  “New 
source”  is  defined  in  Clean  Air  Act 
section  112(a)(4)  as  follows: 

*  *  a  stationary  source  the  construction 
or  reconstruction  of  which  is  commenced 
after  the  Administrates  first  proposes 
regulations  under  this  section  establishing  an 
emission  standard  applicable  to  such 
source.” 

Section  112(j)  requires  States  to 
establish  case-by-case  MACT  limitations 
where  EPA  has  failed  to  promulgate  a 
relevant  standard,  and  there  may  be 
instances  where  a  112(j)  MACT 
limitation  is  required  for  a  source 
category  for  which  a  standard  has  not 
yet  been  proposed  under  section  112(d). 
Since  112(j)(5)  refers  explicitly  to  case- 
by-case  standards  for  new  sources,  the 
EPA  has  determined  that  the  Act  did  not 
intend  that  the  EPA’s  failure  to  propose 
a  standard  implies  that  no  sources  in 
that  source  category,  no  matter  what  the 
date  of  construction,  could  ever  be 
considered  "new.”  The  EPA  has 
therefore  selected  the  112(e)  scheduled 
deadline  as  the  date,  imder  a  112(j}  case- 
by-case  MACT  determination,  most 
closely  equivalent  to  the  112(d) 
propo^  date  for  the  purposes  of 
defying  “new  source,”  b^use  had 
EPA  met  the  schedule  in  setting  a 
standard  under  112(d)  the  proposal 
could  not  have  been  any  later  than  the 
date  in  the  schedule.  The  EPA  requests 
comment  on  this  determination  of  what 
sources  should  apply  new  source  MACT 
under  112(i)> 

4.  Federally  Enforceable 

The  Subpart  A  General  Provisions 
will  include  a  definition  of  "federally 
enforceable”  which  lists  the  types  of 
limitations  and  conditions  that  are 
considered  federally  enforceable.  The 
EPA  believes  that,  for  purposes  of 
Subpart  B  requirements,  this  definition 
should  contain  additional  language  to 
ensiue  that  the  case-by-case 
determinations  are  practically 
enforceable.  A  more  detailed  discussion 
of  EPA’s  rationale  for  this  determination 
is  contained  in  section  III.E.  of  this 
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preamble.  Section  63.51  includes  a 
definition  of  "federally  enforceable" 
that  incorporates  these  concepts.  The 
EPA  requests  comment  on  this 
definition. 

C.  Section  63.52:  Requirements  for 
Existing  Sources 

Section  63.52  of  the  proposed  rule 
requires  that  case-by-case  MACT 
determinations  for  existing  sources  be 
made  through  the  title  V  permit  process. 
The  overall  process  for  case-by-case  . 


MACT  determinations  for  existing 
sources  is  shown  in  Figure  1.  The  owner 
or  operator  of  an  existing  major  source 
must  submit  a  permit  application 
containing  case-by-case  MACT 
demonstrations  for  all  emission  units  in 
a  source  category  not  later  than  18 
months  after  the  missed  promulgation 
date  for  that  source  category.  The  State 
must  then  review  and  approve  or 
disapprove  the  permit  in  accordance 
with  ^e  procedures  and  principles  set 
out  in  part  70  and  in  §  63.55  of  this 


proposal,  and,  EPA  suggests,  in 
accordance  with  the  procedures  and 
principles  set  out  in  the  case-by-case 
guidance.  Section  63.52(cKl)  of  the 
proposal  implements  the  recpiirement  in 
section  112(])(4)  of  the  Act  t^t  if  a 
source’s  permit  application  is  ” 
incomplete  or  disapproved  by  the 
permitting  authority,  the  source  has  up 
to  six  months  to  resubmit  and  meet  the 
requirements  of  the  permitting 
authority. 

HLUNO  cooe  MSP  SO  M 
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CASE-BY-CASE  MACT  DETERMINATION  PROCESS  FOR  EXISTING  SOURCES 
After  Title  V  Effective  Date?  1 12J  Does  Not  Apply 


ii 


State  Issues  Permit  I 


I  Source  Applies  Controls 


Figure  1 
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For  existing  sources,  the  permitting 
authority  at  its  discretion  may  require 
compliance  as  expeditiously  as 
practicable,  but  within  no  more  than 
three  years  from  permit  issuance.  In 
addition  the  permitting  authority  may 
allow  an  extra  year,  on  a  case  by  case 
basis,  where  necessary  to  the 
installation  of  controls.  The  EPA 
believes  that  this  approach  is  consistent 
with  section  112(j)(5)  which  requires 
that  MACT  standards  must  ensure 
compliance".  .  .  immediately  for  new 
sources  and,  as  expeditiously  as 
practicable,  but  not  later  than  the  date 
three  years  after  the  permit  is  issued  for 
existing  soiirces  or  such  other 
compliance  date  as  would  apply  under 
subsection  (i)." 

D.  Section  63.53:  Application  Content 
for  a  Case-by-Case  MACT  Determination 

Section  63.53  of  the  proposed  rule 
describes  the  information  the  owner  or 
operator  is  required  to  provide  Mdth  an 
^plication  for  a  MACT  determination. 
Inese  information  requirements  are 
designed  to  identify  the  emission  units 
to  be  controlled  and  to  demonstrate  that 
the  selected  control  technology  for  those 
units  is  consistent  with  or  exceeds  the 
reqiiirements  of  the  statute.  Further 
information  on  the  uses  of  this 
information  are  described  in  the  Draft 
Guidelines  for  MACT  Determinations. 

E.  Section  63.54:  Piwonstruction 
Procedures  for  New  Sources 

Section  112(j),  when  read  together 
with  title  V,  presents  certain  ambiguities 
which  must  be  resolved  in  this 
rulemaking.  Section  112(j)  requires  case- 
by-case  determinations  of  MACT  for 
new  as  well  as  existing  sources.  Section 
112(j)(5)  directs  that  case-by-case  MACT 
is  to  be  "equivalent  to  the  limitation 
that  would  apply  to  such  source  if  an 
emission  standard  had  been 
promulgated  in  a  timely  maimer  under 
subsection  (d)."  The  timing  for 
application  to  new  sources  of  any 
standard  promulgated  under  section 
112(d)  is  in  turn  articulated  in  section 
112(i)(l),  which  prohibits  the 
construction  of  a  new  major  source  or 
reconstruction  of  an  existing  major 
source  except  where  there  has  bmn  a 
determination  that  the  construction  or 
reconstruction  will  meet  the  MACT 
standard. 

However,  the  timing  of  this 
determination  for  new  sources  imder 
section  112(j)  is  different  than  the 
timing  required  by  the  statute  for 
section  112(d)  standards.  Section  112(j) 
requires  that  the  permit  containing  the 
case-by-case  determination  of  MACT  be 
"reviewed  and  approved  or  disapproved 
according  to  the  provisions  of  section 


505"  (section  112(j)(4))  and  issued 
*^ursuant  to  title  V"  (section  112(jKS)). 
Inis  conflicts  with  a  requirement  for 
preconstruction  review  for  new  sources 
subject  to  only  section  112(j),  because 
title  V  does  not  give  EPA  discretion  to 
require  applications  for  sources  newly 
subject  to  the  title  earlier  than  12 
months  after  commencing  operation. 
(Section  503(c)).  Because  the  part  70 
permit  must  be  issued  within  18  months 
of  the  application,  it  cxiuld  be  up  to  30 
months  ^er  operation  before  section 
112(j)  requirements  would  be 
incorporated  into  the  title  V  permit 
As  noted  above,  the  EPA  believes  that 
sources  subject  to  case-by-case  MACT 
determinations  should  imdergo 
preconstruction  review.  While  in  some 
cases  States  may  require  review  rmder 
the  part  70  program  to  ocxnir  in  the 
preconstruc^on  phase,  the  Act  does  not 
authorize  EPA  to  mandate  this  result  It 
follows  that,  while  title  V  is  sufficiently 
comprehensive  to  handle  the  section 
112(j)  review  process  for  existing 
sourc^es,  it  is  not  broad  enough  in  its 
mandatory  coverage  to  implement 
section  112(j)  for  new  sources.  However, 
EPA  believes  that  the  preconstruction 
review  requirements  of  section  112(g) 
Mdll  be  applicable  to  many  new  sources 
subject  to  112(j).  For  example, 
construction  of  all  new  major  soiuoes, 
and  all  new  sources  constructed  as  part 
of  a  modification  of  an  existing  major 
source,  would  require  preconstruction 
review  imder  section  112(g).  States  also 
have  the  option  of  establishing  an 
accelerated  volimtary  administrative 
process  for  preconstruction  review  of 
new  sources  subject  to  section  112(j).  to 
cover  those  sources  not  subject  to  the 
requirements  of  112(g).  EPA  is  strongly 
recommending  to  States  that  they 
provide  these  procedures. 

As  an  alternative  to  relying  on  the 
preconstruction  review  procedures  of 
section  112(g)  for  new  major  sources, 
EPA  considered  relying  on  the  language 
of  section  112(i)(l)  to  require 
preconstruction  review  of  new  sources 
under  112(j).  However,  section  112(i)(l) 
requires  preconstruction  review  only  for 
new  major  sources  and  therefore  adds 
nothing  to  the  preconstruction  review 
requirement  applicable  under  112(g), 
EPA  solicits  comment  on  its  decision  to 
rely  on  the  preconstruction  review 
requirements  of  112(d  in  this  proposal. 

Section  63.54  of  tray’s  proposed  rule 
describes  an  optional  preconstruction 
review  process  for  new  sources  not 
required  to  undergo  preconstruction 
review  under  112(g),  States  need  not 
provide  this  additional  preconstruction 
review  opportunity.  Moreover,  since  the 
preconstruction  review  process  set  forth 
in  §  63.54  is  optional.  States  may 


provide  for  a  different  process. 

However,  an  alternative  process  for 
making  these  determinadons  would  not 
necessarily  yield  federally  enforceable 
conditions.  The  procedures  set  forth  in 
S  63.54  contain  the  elements  EPA 
believes  to  be  necessary  for  a  federally 
enforceable  preconstruction  MACT 
determination.  The  EPA  solicits 
comment  on  these  minimum 
procedures,  and  in  particrilar  whether 
different  criteria  are  appropriate. 

As  discussed  below.  States  may 
further  enhance  this  process  to  allow  for 
incorporation  of  the  MACT 
determination  by  administrative 
amendment 

The  EPA  believes  that  section  112(j) 
alone  does  not  provide  the  authority  to 
impose  federally  enforceable  restri^ons 
that  could  implement  case-by-case 
MACT  detern^ations.  The  ^A  solicits 
comment  on  whether  States  should  have 
the  option  of  submitting,  for  approval 
imder  section  112(1),  programs 
establishing  administrative  review 
processes  t^t  would  allow  the 
imposition  of  federally  enforceable 
MACT  determinations.  The  EPA 
proposed  a  rule  under  section  112(1)  of 
the  Act  on  May  19, 1993  (58  FR  29296). 
This  proposal  set  forth  the  criteria  for 
approval  of  state  programs  to  implement 
the  requirements  of  section  112.  This 
propo^  did  not  specifically  address 
approval  of  state  programs  establishing 
federally  enforceable  preconstruction 
review  processes  for  section  112(j). 
However,  such  programs  could  be 
approved  under  se^on  112(1)  without 
difficulfy  wherever  they  could  be  shown 
to  1^  at  least  as  stringent  as  section 
112(j)  requirements. 

The  majority  of  new  sources  subject  to 
112(j)  will  be  subject  to  section  112(g) 
preconstruction  review  requirements 
prior  to  filing  their  permit  applications 
under  part  70.  The  overall  process  for 
MACT  determinations  contained  in 
§  63.54  of  the  proposed  rule  is  shown  in 
Figure  2.  For  mose  sources  not  subject 
to  preconstruction  review  under  112(g), 
the  optional  review  process  begins  with 
a  MACT  analysis  by  the  owner  and 
operator.  This  MACT  analysis  should  be 
consistent  with  the  Guidelines  for 
MACT  Determinations  (hereafter 
referred  to  as  the  Guidelines),  including 
general  principles  described  in 
§  63.56(b).  The  owner  or  operator 
provides  an  application  for  a  MACT 
determination  to  the  reviewing  agency 
(generally  a  State  or  local  agency  to 
whom  authority  for  implementation  of 
the  program  has  been  delegated). 
Requirements  for  the  contents  of  this 
application  are  outlined  in  the 
Guidelines  and  in  $  63.53.  This 
application  for  a  MACT  determination 
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is  then  evaluated  by  the  reviewing 
agency  according  to  procedures 
described  in  §  63.54^).  If  approved,  the 
reviewing  agency  will  issue  a  Notice  of 


MACT  Approval  containing  certain 
basic  elements  described  in  §  63.54(c). 
Provisions  dealing  with  compliance 
with  the  requirements  of  the  Notice  of 


Approval  are  described  in  §§  63.54  (d) 
through  (h). 


BOJJNQ  COOC  MSO-SO-M 
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ADMINISTRATIVE  PROCESS  FOR  NEW  SOURCES 


After  Title  V  Effective  Date? - 

_ Y  yes _ 

Owner/Operator  Conducts 
New  Source  MACT  Analysis  • 
and  Selects  Control  Strategy  (1)  | 


▼  ::  ~ 

I  Preconstruction  Permit  I  no 

I  Revision  Required  j _ m 

j  by  State?  I 

T  yes  . 

1  Owner/Operator  Submits 
!  MACT  Application  to 
;  State  as  Part  of 
.  Application  for 
’  Permit  Revision  ! 


T 


Part  70  Permit  | 
Review  Process  | 

T 

i  State  Issues  Permit 

_ I _ 

New  Source 
•  Begins  Operating 

J 

i - ' 

Preconstruction  i 

Review?  (2)  \ 

' _ 1 

if  yes 

I 

112(j)  Review 
Process  (3) 

t 


no 


Review  Deferred  until 
Title  V  Revision 


▼ 


I  Source  Commits  to  | - Eventual  Part  70  | 

I  Review  Decision  j  no  |  Review  Process  i 


(1)  Control  Strategy  Must  Be  Adopted 

Irrespective  of  Review  Status 

(2)  Preconstruction  Review  May  be 

Required  under  1 12(g)  for  Some  Sources 
or  May  Occur  at  the  Applicant’s  Request 

(3)  112(j)  Review  Process  Detailed  in  Figure  2a 


Figure  2 
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1 12(J)  REVIEW  PROCESS  FOR  NEW  SOURCES 


Owner/Operator  Submits  MACT  Application  i 
to  State  for  30-0ay  Review  | 


Figure  2a 
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The  EPA  believes  that  there  are 
substantial  implementation  advantages 
to  preconstruction  review  for  sources 
subject  to  112(j).  Preconstruction  review 
provides  sources  with  the  benefit  of  the 
State’s  control  determination  prior  to 
construction.  This  minimizes  the 
possibility  that  initial  control 
technology  installed  by  a  source  in 
anticipation  of  a  112(j)  new  source 
MACT  determination  will  need  to  be 
replaced  in  order  to  comply  with  the 
eventual  requirements  ot  112(j)  as  well 
as  the  subsequent  112(d)  MACT 
determination.  The  EPA’s  past 
experience  in  enforcing  air  quality 
regulations  suggests  strongly  that  it 
would  be  very  difficult  to  require 
substantial  changes  in  the  design  of 
equipment  once  it  is  in  place.  Therefore 
the  ^A  strongly  urges  States  to 
establish  a  preconstruction  review 
process  for  sources  subject  to  the 
requirements  of  112(j).  The  EPA  today 
requests  comment  on  the 
implementation  consequences  for  112(j) 
and  112(d)  when  preconstruction 
review  is  not  required. 

Another  benent  of  preconstruction 
review  is  that  a  State  can  also  require 
compliance  earlier  than  permit 
issuance.  If.  imder  State  law  (through 
section  112(1)  delegation),  a  State  wishes 
to  enforce  case-by-case  MACT  at  startup 
for  new  sources,  then  preconstruction 
review  is  the  avenue  for  enforcement  of 
such  a  reouirement.  The  EPA  today 
specifically  requests  comment  on  the 
likely  consequences  of  the  lack  of  such 
an  enforcement  mechanism  at  the 
federal  level. 

The  EPA  is.  however,  sensitive  to  the 
concern  that  preconstruction  review 
should  not  lead  to  unreasonable  delays. 
For  sources  not  covered  by  112(g) 
preconstruction  requirements.  §63.54 
contains  streamlin^  administrative 
procedures  which  should  ensure  that 
the  preconstruction  review  is  done 
quickly. 

The  process  outlined  in  §  63.54  begins 
with  a  30-day  completeness 
determination.  Once  a  complete 
application  is  received,  approval  or  an 
intent  to  disapprove  the  application  is 
required.  If  an  intent  to  disapprove  is 
issued,  the  owner  or  operator  is  given 
the  opportimity  to  provide  further 
information. 

Section  63.54(b)  establishes  an 
administrative  process  for  reviewing  a 
request  by  an  owner  or  operator  for  a 
MACT  determination.  If  the 
determination  is  to  be  federally 
enforceable,  the  proposed  decision  to 
either  approve  or  disapprove  the 
application  is  then  subject  to  public 
review.  Today's  propo^  rule  would 
provide  for  public  review  through 


issuance  of  a  notice  containing  all  the 
relevant  background  Information  about 
the  application  and  45  days  for  the 
public  to  comment  on  whether  the 
application  should  or  should  not  be 
granted.  In  order  to  expedite  approval  of 
noncontroversial  case-by-case  MACT 
determinations  the  proposed  rule  would 
allow  such  determinations  to  be  made 
final  following  the  close  of  the  comment 
period  if  no  adverse  comments  have 
been  received.  If  adverse  comments  are 
received  a  final  notice  must  be 
published  either  approving  or 
disapproving  the  application  and 
addressing  the  comments. 

Today’s  proposal  requiring  public 
review  prior  to  approval  of  case-by-case 
MACT  determinations  is  consistent  with 
current  EPA  practice  in  other  Clean  Air 
Act  programs  where  federal 
enforceability  is  required.  For  example, 
40  CFR  51.161  requires  a  30  day  public 
comment  period  for  review  of  an 
agency’s  proposed  approval  or 
disapproval  of  a  minor  new  source 
permit.  Similarly,  in  a  1989  rulemaking 
EPA  enumerated  five  criteria  that  must 
be  met  before  a  State-issued  operating 
permit  can  become  federally 
enforceable.  One  of  those  criteria  is  that 
the  permit  must  be  subject  to  public 
review  before  issuance.  This  criterion 
was  described  in  the  notice  as  being 
consistent  with  the  EPA’s  current 
practice  for  construction  permits 
codified  at  40  CFR  51.161.  (See  54  FR 
27283.  June  28, 1989). 

Thus,  the  Agency’s  current  practice  is 
to  require  public  review  of  decisions 
required  to  be  federally  enforceable.  As 
stated  by  the  Supreme  Court  in  Motor 
Vehicle  Mfrs.  Ass’n  v.  State  Farm  Mat. 
Automobile  Insurance  Co.  et  al,  463 
U.S.  27, 43  (1983),  “an  agency  changing 
its  course  *  *  *  is  obligated  to  supply 
a  reasoned  analysis  for  the  change 
beyond  that  which  may  be  required 
when  an  agency  does  not  act  in  the  first 
instance.”  In  this  case  there  is  an 
established  practice  of  requiring  public 
review  as  a  prerequisite  to  federal 
enforceability.  EPA  proposes  to  follow 
that  practice  in  this  case  unless  a  more 
compelling  reason  is  identified  for 
either  changing  that  practice  or 
deviating  from  it  in  this  specific  case. 

As  discussed  above,  the  EPA  is 
proposing  to  require  public  review  as  a 
prerequisite  to  federal  enforceability  of 
case-by-case  MACT  determinations. 
Comment  is  specifically  requested 
concerning  whether  public  review 
should  be  a  prerequisite  to  federal 
enforceability  of  case-by-case  MACT 
determinations,  and  if  it  should  not, 
what  justification  there  would  be  for 
deviating  firom  established  practice. 


In  §  63.51  of  the  regulation,  EPA  has 
established  a  definition  for  federally 
enforceable  for  application  to  section 
112(j)  MACT  determinations.  This 
definition  is  based  on  the  five  criteria 
for  federal  enforceability  established  in 
40  CFR  parts  51  and  52  (54  FR  27274). 
Part  of  the  criteria  for  conferring  federal 
enforceability  to  a  State  or  locally 
established  emission  limitation  requires 
the  emission  limitation  to  undergo  some 
public  scrutiny  and  be  kept  in 
standardized  files  in  EPA’s  Regional 
Offices.  In  addition,  the  emission 
limitation  must  be  enforceable  as  a  legal 
and  practical  matter. 

In  United  States  v.  Louisiana-Pacific 
Corporation  (682  F.  Supp.  1122  (D. 

Colo.  Oct.  30. 1987)  and  682  Supp.  1141 
(d.  Colo.  March  22, 1988),)  the  court 
ruled  that  permit  conditions  that 
contained  blanket  emission  limits  (i.e. 
tons/yr)  were  not  enforceable  as  a 
practicable  matter  because  such 
restrictions  "*  *  *  would  be  virtually 
impossible  to  verify  or  enforce.”  In 
order  to  be  federally  enforceable, 
operational  or  production  limitations 
including  limitations  on  quantities  of 
raw  material  consumed,  fuel  combusted, 
hours  of  operation,  or  conditions  which 
specify  that  the  source  must  install  and 
maintain  controls  that  reduce  emission 
to  a  specified  emission  rate  or  level, 
must  be  imposed  on  the  source  in 
addition  to  a  blanket  emission 
limitation.  These  operation  and 
production  limitations  should  be  based 
on  the  shortest  practicable  time  period, 
generally  not  to  exceed  one  month.  EPA 
has  taken  the  position  that  requirements 
for  a  monthly  limit  prevents  the 
enforcing  agency  from  having  to  wait  for 
long  periods  of  time  to  establish  a 
continuing  violation  before  initiating 
enforcement  action. 

To  ensure  federal  enforceability,  the 
owner  or  operator  must  at  a  minimum 
be  subject  to  monitoring,  recordkeeping 
and  reporting  requirements  sufficient  to 
document  the  source’s  compliance  with 
proper  maintenance  and  operational 
requirements.  Because  major  sources 
obtaininj^  MACT  determinations  will 
incorporate  such  determinations  into  a 
title  V  permit,  the  regulations  that  are 
the  subject  of  this  preamble  have 
included  a  requirement  that  the 
monitoring,  recordkeeping,  and 
reporting  requirements  required  for  a 
case-by-case  MACT  determination  be 
consistent  with  the  compliance 
requirements  contained  in  part  70.  Part 
70  requires  monitoring,  recordkeeping 
and  reporting  sufficient  to  demonstrate 
compliance  with  the  emission 
standard — as  well  as  compliance  with 
maintenance  and  operational 
requirements. 
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EPA  believes  that  consideration  of  the 
part  70  compliance  requirements  within 
the  MACT  oetermination  process  will 
be  much  mme  efficient  hr  both  the 
source  and  the  reviewing  agency.  If  the 
pid>lic  review  process  for  the  K^CT 
determination  is  substantially 
equivalent  to  that  which  will  be 
reqiiired  for  a  title  V  permit  (under  part 
70  or  part  71),  the  source  would  not 
need  to  undergo  another  public  review 
of  the  compliance  requir^ents  to 
assure  that  the  requirements  are 
sufficient  for  the  purposes  of  issuing  the 
title  V  permit  In  admtion,  consideraticm 
of  these  requirements  will  prevent  a 
soiirce  from  having  to  retrofit 
monitoring  equipment  in  order  to  obtain 
a  title  V  permit  States  may  also  enhance 
the  preconstruction  process  by  the 
addition  of  a  formal  45-day  re^ew 
period  and  notice  to  affected  States, 
consistent  with  40  70.8. 

In  addition  to  part  70  compliance 
requirements,  additional  requirements 
may  need  to  he  considered  at  the  time 
of  the  MACT  determinaticm.  Section  114 
of  the  Act  directs  EPA  to  require 
enhanced  monitoring  and  compliance 
certifications  for  all  major  sources.  For 
the  same  reascms  stated  for  considering 
the  part  70  compliance  reqtdrements, 
the  EPA  believes  that  these  section  114 
enhanced  monitoring  and  compliance 
principles  should  also  be  considered  at 
the  time  of  the  MACT  determination, 
and  enforced  at  start-up. 

The  end  result  of  the  administrative 
review  process  for  new  sources  is  a 
determination  set  forth  in  a  document 
that  is  termed  a  "Notice  of  MACT 
ApprovaL"  Requirements  for  this  Notice 
are  provided  in  paragraph  63.54(c)  of 
the  proposed  rule.  This  Notice  is 
required  to  contain  the  emission 
limitations,  notification,  operating  and 
maintenance,  performance  testing, 
reporting,  recordkeeping,  compliance 
dates,  and  any  other  requirements 
needed  to  ensure  that  the  case-by-case 
MACT  emission  limitation  will  be  met. 

The  Notice  of  MACT  Approval  serves 
to  provide  the  obvious  melanism  for 
federal  enforceability  of  these 
conditions  in  the  interval  between 
initial  operation  of  the  new  source  and 
the  time  the  conditions  are  added  to  the 
part  70  or  part  71  permit. 

The  EPA  recognizes  that  there  are 
cases  for  which  sources  would  prefer  to 
minimize  delays  in  the  process, 
particularly  for  operations  which 
change  relatively  frequently,  and  where 
the  owner  or  operator  is  willing  to 
control  emissions  from  those  changes 
with  technologies  that  could  be 
recognized  as  best  available  controls. 
The  EPA  requests  comment  on  further 
procedures  to  achieve  this  goal. 


The  EPA  is  espedallv  interested  in 
exploring  su^stions  that  the  general 
permit  procedures,  outlined  in  40  GPR 
70.6(d),  be  available  for  such  situations. 
The  general  permit  may  have 
application  ^  section  112(i) 
determinations  whme  the  permitting 
authority  is  able  to  make  a  presumptive 
determination  of  MACT  for  a  given  t3rpe 
of  soiuce.  The  general  permit  would 
have  to  set  forth  the  controls  required  by 
part  70.  Once  the  general  permit  is 
issued,  application  of  the  MACT 
determination  at  a  particular  source 
would  involve  merely  a  determination 
that  the  soiuce  falls  vdthin  the  source 
categoiy  covered  by  the  general  permit 

As  discussed  in  me  preamble  to  the 
operating  permit  regulation,  general 
permits  may  be  issued  to  cover  discrete 
emissions  imits  at  permitted  facilities. 

57  FR.  at  32279.  While  a  general  permit 
cannot  be  used  to  modify  the  terms  of 
an  existing  title  V  permit  it  may  be 
issued  to  cover  a  cnange  at  an  existing 
plant,  such  as  addition  of  a  new  MACT- 
emitting  unit  that  would  otherwise  be 
eligible  to  apply  for  a  new  individual 
permit.  In  that  case,  the  requirements  of 
the  general  permit  could  be 
incorporated  into  the  permit  for  the 
facility  at  renewal. 

The  EPA  solicits  comment  on  the 
approach  to  preconstruction  review 
described  above.  EPA  specifically 
solicits  comment  on  whether  112(j)  can 
be  interpreted  to  require  mandatory 
preconstruction  review  for  all  new 
sources. 

F.  Section  63.55:  Incorporation  of 
Requirements  for  New  Sources  Into  the 
Operating  Permit 

Section  63.55  describes  the 
relationship  of  the  MACT  review 
process  for  new  sources  to  the  operating 
program  requirements  pursuant  to  title 
V  of  the  Act  amendments.  The 
requirements  for  title  V  permits, 
contained  in  40  CFR  part  70.  were 
published  on  July  21, 1992  (57  FR 
32250).  For  existing  sources,  the 
approach  to  establishing  an 
administrative  process  for 
determinations  under  section  112(j)  of 
the  Act  is  to  rely  on  the  title  V  review 
process  as  the  mechanism  for 
establishing  MACT  requirements.  For 
new  soxirces,  however,  the  EPA  believes 
that  reliance  on  the  title  V  permit 
process  may  not  be  sufficient.  First,  the 
title  V  reqtiirements  clearly  do  not 
require  a  new  "greenfield”  plant  to 
apply  for  an  operating  permit  until  1 
year  after  the  plant  b^ns  operation. 
Because  the  title  V  permit  must  be 
issued  within  18  months  of  the 
application,  it  could  be  up  to  30  months 
after  commencement  of  operation  before 


section  112(j)  requirements  would  be 
incorporated  into  the  permit.  S^nd, 
the  title  V  requirements  do  not  ensiire 
that  a  MACT  determination  vrill  be 
conducted  before  construction.  While  in 
some  cases  States  with  title  V  programs 
may  require  preconstruction  reviews  as 
part  of  the  operating  permit  process,  this 
will  not  always  be  the  case. 

Therefore,  while  for  existing  sources 
the  title  V  permit  process  is  sxj^ciently 
comprdiensive  to  handle  section  112(]) 
reviews,  the  EPA  believes,  based  upon 
the  above  consid«rations,  that  when  the 
title  V  process  does  not  occur  until  after 
construction  has  begun,  new  sources 
should  be  subject  to  preconstruction 
review.  All  new  major  sources  and  new 
soxirces  constructed  as  part  of  a 
modification  of  an  existing  major  source 
will  likely  be  subject  to  preconstruction 
review  under  section  112(g),  and  the 
proposed  rule  provides  a  mechanism, 
optional  with  me  State,  for  providing  a 
preconstruction  review  process  yiel^g 
a  federally  enforceable  determination  of 
MACT. 

Regardless  of  the  timing  for 
incorporation  of  112(j)  new  source 
determinations  into  ffie  operating 
permit,  there  are  certain  requirements 
that  apply.  The  title  V  permit  must  be 
revised  or  issued  according  to 
procedures  set  forth  in  §§  70.7  and  70.8. 

In  addition,  the  permit  must  incoiporate 
compliance  pro^sions  of  §  70.6.  If. 
during  the  EPA’s  review  of  the  section 
112(j)  determination,  it  becomes 
apparent  that  the  determination  is  not  in 
compliance  with  the  Act,  then  EPA 
must  object  to  the  issuance  or  revision 
of  that  permit. 

These  remiirements  are  obviously 
satisfied  eimer  when  part  70  requires 
revision  to  an  existing  title  V  permit 
prior  to  construction,  or  when  the 
permitting  authority  otherwise  requires 
incorporation  of  conditions  into  a  title 

V  permit  as  a  step  in  the  section  112(j) 
new  source  case-by-case  MACT 
determination  process.  However,  even 
where  there  is  no  formal  incorporation 
of  conditions  into  a  title  V  permit  prior 
to  operation,  subsequent  additional  title 

V  review  may  emotively  be  avoided  if 
the  State's  section  112(^  or  optional 
112(j)  process  is  "enhanced”  to  include 
the  important  title  V  procedures, 
thereby  allowing  for  later  inctxporation 
into  the  title  V  permit  by  administrative 
amendment. 

Section  70.7(d)  of  the  operating  ^ 
permits  rule  defines  an  "administrative 
amendment”  to  include  a  revision  that 
"[ijneorporates  into  the  part  70  permit 
the  requirements  from  preconstruction 
review  permits  authorized  under  an 
EPA-approved  program,  provided  that 
such  a  program  meets  procedural 
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requiraments  substantially  equivalent  to 
those  contained  in  $§  70.7  and  70.8  of 
this  Part  *  *  *  and  compliance 

those  contained  in  $  70.6  ofiSiis  part.” 
This  process  of  "enhancement"  of 
preconstruction  procedures  was 
discussed  in  the  preamble  to  the 
operating  permits  rule  in  the  context  of 
existing  State  new  source  review 
programs  (see  57  FR.  at  32289),  but  was 
not  discussed  in  relation  to  section 
112(j)  because  the  procedures  associated 
with  section  112(j)  determinations  had 
not  then  been  articulated.  However,  the 
language  of  $  70.7(d)(v)  would  allow  for 
use  of  administrative  amendments  for 
an  enhanced  preconstruction  review 
process,  and  the  EPA  believes  such  use 
is  clearly  within  the  intent  of  that 
provision. 

Enhancement  of  the  preconstruction 
review  process  may  be  partial  only, 
incorporating  some  elements  of  the 
required  part  70  review  or  compliance 
provisions  in  the  preconstruction 
review  process  itself,  with  the 
remaining  elements  occiirring  during 
the  Utle  V  process.  For  instance  public 
review  of  the  MACT  determination  Uiat 
meets  the  requirements  of  $  70.7(h)  need 
not  be  repeated  at  the  time  of 
incorporation  into  the  title  V  permit 
However,  for  the  administrative 
amendment  procedures  to  be  available 
for  determinations  that  have  been 
through  an  enhanced  process,  the 
public,  EPA  and  aHected  States  must 
have  had  the  opportunity  to  review  all 
aspects  of  the  K^CT  determination, 
including  any  compliance  provisions 
required  under  §  70.6.  Thus,  public 
reidew  during  the  preconstruction 
review  process  would  not  suffice  for 
purposes  of  title  V  if  the  process  did  not 
spedfy  the  application  of  compliance 
provisions  substantially  equivalent  to 
those  in  S  70.6,  including  monitoring, 
reporting,  recordkeeping,  and 
compliance  certification. 

G.  Section  63.56.  MACT  Determinations 

As  discussed  previously,  §$  63.52  and 
63.54  require  MACT  determinations, 
after  the  effective  date  of  a  title  V  permit 
program  in  a  State,  for  all  HAP-emitting 
equipment  that  is  located  at  a  major 
source  and  is  in  a  source  category  for 
which  the  Agency  has  failed  to 
promulgate  a  mai^um  achievable 
control  technology  (MACT)  standard 
xmder  sections  112(d)  or  112(h)  of  the 
Clean  Air  Act  within  18  months  after 
the  date  listed  in  the  source  category 
schedule  for  standards.  This  section  of 
the  preamble  discusses  the  EPA’s  • 
proposed  procedures  for  making  these 
MACT  determinations.  These 
procedures  include  technical  review 


procedures  needed  to  establish  a  MACT 
emission  limitation  and  a  corresponding 
MACT  control  technology.  In  the 
proposed  rule,  the  overall  process  for 
MACT  determinations  is  outlined  in 
$  63.56.  In  addition  to  the  proposed 
rule,  EPA  is  making  available  today  a 
draft  document  entitled  Draft 
Guidelines  for  MACT  Determinations 
under  112(i)  (EPA-450/3-g2-007).  This 
dociunent  will  contain  more  details  on 
both  technical  and  administrative 
procedures. 

The  primary  emphasis  in  the  MACT 
guidelines  is  on  the  procedures  for  case- 
by-case  MACT  determinations  when  no 
applicable  MACT  standard  has  been 
proposed  by  the  EPA.  The  procedures 
for  determinations  after  MACT 
standards  have  been  proposed  are  more 
straightforward. 

Salmon  63.56  reviews  a  number  of 

MACT  determinations  \mder  ^e 
proposed  rule.  In  general,  the  purpose  of 
a  case-by-case  MACT  determination  is 
to  develop  technolon-based  limitations 
for  HAP  emissions  that  the 
Administrator  (or  a  permitting  agency  to 
whom  authority  has  been  delegated) 
approves  as  equivalent  to  the  emission 
limitations  required  for  the  source 
category  if  promulgated  MACT 
standards  were  in  effect  imder  section 
112(d)  or  section  112(h)  of  the  Act. 

The  EPA  believes  that  if  a  MACT 
standard  has  been  proposed,  but  not  yet 
promidgated,  this  proposed  standard  is 
the  best  estimator  of  the  Agency’s  final 
action,  and  therefore  should  be 
considered  in  establishing  a  case-by¬ 
case  MACT  emission  limitation,  and 
followed  unless  the  State  can 
adequately  support  an  alternative. 
Accordingly,  paragraph  63.56(a)(1) 
requires  tmt  the  absence  of  a 
supportable  alternative,  the  selected 
control  technology  should  be  consistent 
with  any  such  proposed  standard.  Of 
course,  where  improved  information  has 
become  available  since  MACT  proposal, 
such  information  should  be  consi^red. 

When  no  MACT  standard  has  been 
proposed,  the  proposed  rule  requires, 
for  a  determination  by  the  reviewing 
agency,  that  the  technology  selected  by 
the  owner  or  operator  is  consistent  with 
the  overall  requirements  described  in 
section  112(d)  of  the  Act 

Section  112(d)(3)  of  the  Act  describes 
the  general  considerations  for  a  MACT 
determination.  A  MACT  level  of  control 
is  "the  maximxun  degree  of  reduction  in 
emissions  of  the  hazardous  air 
pollutants  *  *  *  that  the  Administrator, 
taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  and 
any  non-air  quality  health  and 
environments  impacts  and  energy 


requirements,  determines  is  achievable 
for  new  and  existing  sources  in  the 
category  or  subcategory  *  *  This 
paragraph  of  the  Act  continues  to 
describe  a  number  of  items  that  might 
be  considered  in  designing  MACT 
standards  such  as  material  substitutions, 
enclosure  of  processes,  capture  and 
control  of  emissions,  design  and  work 
practice  standards,  and  operational 
standards.  In  the  proposed  rule,  this  list 
of  items  is  included  in  the  definition  of 
“control  technology"  in  $  63.51  of  the 
proposed  rule. 

Section  112(d)  also  imposes  certain 
minimum  requirements  on  the 
determination  of  "maximum  achievable 
control  technology."  Collectively,  these 
minimum  requirements  are  defined  in 
the  proposed  rule  as  the  “MACT  floor." 

For  new  sources,  the  MACT  floor  for 
a  case-by-case  MACT  determination, 
consistent  with  section  112(d),  is  the 
level  of  control  that  is  achieved  in 
practice  by  the  best  controlled  similar 
source.  The  EPA  believes  that  the 
legislative  history  of  section  112 
suggests  that  the  “best  controlled 
similar  source"  could  be  located  outside 
of  the  United  States.  The  definition  of 
MACT  floor  for  new  source  MACT  is 
therefore  not  restricted  to  sources  in  the 
United  States,  but  could  instead  be 
based  on  a  technology  known  to  be  used 
in  practice  on  a  similar  source  located 
anpvhere. 

For  existing  sources,  the  MACT  floor 
for  the  case-by-case  determination, 
consistent  with  section  112(d)  of  the 
Act,  is  an  emission  limitation  equal  to 
the  averam  emission  limitation 
achieved  by  the  best  performing  12 
percent  of  existing  sources  in  the 
category  for  categories  or  subcategories 
with  30  or  more  sources,  or  the  average 
emission  limitation  achieved  by  the  best 
5  sources  for  categories  with  fewer  than 
30  sources.  The  MACT  floor  for  existing 
sources  also  takes  into  account  sources 
achieving  the  "lowest  achievable 
emission  rate"  as  defined  for  the  criteria 
pollutant  new  sovirce  review  program 
under  section  171  of  the  Act.  and 
excludes  them  from  the  floor 
calculation.  The  EPA  interprets  the 
“best  performing  12  percent"  to  mean 
the  bert  performing  12  percent  of 
sources  the  United  States,  becaiise  all 
sources  in  each  category  are  in  the 
United  States.  The  phrase  "in  the 
United  States"  is  added  to  the  existing 
source  MACT  floor  definition  in  order 
to  clarify  that  territories  and  possessions 
of  the  United  States  are  included. 

The  EPA  believes  that  when 
information  is  available  to  define  a 
MACT  floor,  the  case-by-case  MACT 
determination  must  take  that 
information  into  account.  The  EPA 
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currently  maintains  a  number  of 
databases  that  can  be  used  as  a  resource 
for  information  on  available  control 
technologies,  or  to  obtain  data  to 
calculate  the  MACT  floor.  These 
databases  include  the  National  Air 
Toxics  Information  Clearinghouse 
(NATICH).  the  Best  Available  Control 
Technology/Lowest  Achievable 
Emission  Rate  (BACT/LAER) 
Clearinghouse,  and  the  Aerometric 
Information  Retrieval  System  (AIRS)/ 
AIRS  Facility  Subsystem  (AFS). 

The  EPA  requests  comment  on  the 
general  principle  that  a  “sufficient 
effort”  Im  made  to  determine  the  MACT 
floor. 

The  EPA  believes  that  in  most  cases 
where  112(j)  reqmrements  are  triggered, 
the  EPA  will  have  collected  a 
substantial  amoimt  of  information  on 
the  source  category.  When  it  appears 
that  the  112(j)  requirements  will  take 
effect,  the  EPA  intends  to  make 
available  any  such  information  it  has 
collected.  For  example,  the  data 
collection  may  be  readily  available  in 
EPA'proposed  Backgroimd  Information 
Document  (BID)  for  which  a  MACT  floor 
has  been  determined.  The  EPA  believes 
that  for  such  cases  it  would  be 
reasonable  to  expect  that  such  a  BID 
would  be  taken  into  consideration  in 
establishing  a  case-by-case  MACT 
emission  limitation. 

In  other  cases,  the  EPA  may  have 
collected  a  great  deal  of  information  on 
the  industry  but  a  BID  will  not  be 
available  at  the  time  of  the  112(j)  trigger 
date.  The  EPA  anticipates  sharing  its 
information  with  interested  parties.  The 
EPA  believes  that  it  is  reasonable  to 
expect  that  a  dialogue  can  be 
established  with  affected  industries  and 
States  to  review  this  information  for 
purposes  of  establishing  a  case-by-case 
MACT  emission  limitation. 

In  other  cases,  the  EPA  may  have 
collected  only  qualitative  information 
on  the  types  of  control  measures  in 
existence  for  a  source  category.  Such 
information  would  often  Im  a  good 
starting  point  for  evaluating  control 
options;  in  addition,  such  qualitative 
information  may  sometimes  indicate 
which  measures  have  been  taken  by  the 
best  performing  12%  of  the  industry. 

The  EPA  expects  that,  in  rare  cases,  if 
any,  the  Agency  will  have  collected 
litUe  or  no  information  about  a  source 
category  that  would  be  useful  for  the 
purposes  of  implementing  section 
112(j). 

When  a  MACT  floor  can  be 
determined,  the  proposed  rule  requires 
that  the  control  technology  selected  by 
the  owner  or  operator  achieve  an  equal 
or  greater  level  of  control  than  that 
MACT  floor.  The  owner  or  operator 


should  consider,  in  determining 
whether  to  reouest  approval  of  a  control 
technology  acnieving  a  level  of  control 
greater  than  the  floor,  the  cost,  non-air 
quality  health  and  environmental 
impacts  and  energy  requirements  of 
acmeving  that  level  of  control.  (See 
section  112(d)(2)  of  the  Act) 

When  a  MACT  floor  cannot  be 
determined,  the  proposed  rule  requires 
a  maximum  degree  of  reduction  in 
emissions  with  consideration  to  the 
cost,  non-air  quality  health  and 
environments  impacts  and  energy 
requirements.  The  MACT  Guidelines 
discuss  methods  for  establishing  a  case- 
by-case  MACT  emission  limitation 
under  these  circumstances.  These 
methods  are  patterned  after  similar 
guidelines  for  best  available  control 
technology  (BACT)  determinations 
under  criteria  pollutant  permitting 
programs. 

A  significant  issue  for  this  rulemaking 
is  how  to  avoid  placing  unmanageable 
information-gathering  burdens  on 
so\irces  and  permitting  authorities — 
while  still  ensiuing  that  emissions 
limitations  under  112(j)  are  equivalent 
in  stringency  to  MACT  standards  that 
the  EPA  would  have  issued.  The  EPA 
specifically  requests  comment  on  how 
to  better  define  the  "available 
information”  that,  at  a  minimum,  an 
owner  or  operator  must  use  to  document 
a  MACT  floor  finding  and  to  select  a 
MACT  candidate.  EPA  also  requests 
comment  on  the  definition  of  “available 
information”  that,  at  a  minimum,  a 
permitting  authority  must  consider  in 
determining  emission  limitations  for 
new  and  existing  sources  under  this 
rule. 

Section  63.56(c)  establishes  the 
requirement  that  the  permitting 
authority  submit  summary  information 
pertinent  to  the  MACT  application  to  an 
EPA-established  national  database.  The 
EPA  requests  comment  today  on 
whether  approval  or  disapproval  of  a 
MACT  application  can  be  tied  to 
submission  of  such  data  to  the  national 
database. 

H.  Section  63.57:  Requirements  After 
Promulgation  of  a  Subsequent  Standard 
Under  112(d) 

Section  63.57  of  the  proposed  rule 
sets  out  requirements  for  incorporating 
subsequent  standards  into  an  operating 
permit  after  the  owner  or  operator  has 
submitted  a  permit  application  for  a 
112(j)  case-by-case  MACT 
determination,  or  after  a  case-by-case 
MACT  determination  has  been  made 
under  section  112(j).  Section  63.57 
implements  the  specific  requirements  of 
subsection  112(j)(6)  of  the  Act. 


Section  63.57  provides,  as  required  in 
the  Act,  that  if  the  EPA  promulgates  a 
112(d)  standard  for  a  source  category 
before  approval  of  a  112())  permit 
application  for  a  source  in  that  source 
category,  then  the  permit  must  reflect 
the  112(d)  standard.  New  sources  must 
comply  upon  startup  with  the  112(d) 
rule  except  that,  if  the  MACT  stands^ 
is  more  stringent  than  the  proposal, 
source  commencing  construction  or 
reconstruction  between  proposal  and 
promulgation  may  comply  with  the 
propos^  for  3  years,  then  meet  the  final 
MACT  standard. 

If  EPA  promulgates  a  112(d)  standard 
after  issuance  of  a  112(j)  permit  for  a 
source  in  the  relevant  source  category, 
then  the  permit  must  be  revised  upon 
renewal  to  reflect  the  112(d)  standard. 
However,  the  compliance  period  must 
be  no  longer  than  a  total  of  eight  years 
from  the  initial  112(j)  compliance  date, 
or  the  112(d)  promulgation  date, 
whichever  is  earlier. 

Paragraph  63.57(c)  clarifies  a  State’s 
responsibilities  when  a  case-by-case 
MACT  standard  is  more  stringent  than 
a  subsequent  112(d)  standard,  and  a 
permit  containing  that  case-by-case 
standard  has  been  issued.  In  that 
instance,  the  State  is  not  required  to 
revise  the  permit  to  reflect  the  less 
stringent  112(d)  standard,  but  may 
presume  that  the  more  stringent  case-by¬ 
case  determination  satisfies  the 
requirements  of  both  112(j)  and  112(d). 
The  EPA  believes  that  nothing  in 
section  112  of  the  Clean  Air  Act  requires 
pre-emption  of  these  more  stringent 
State  standards. 

IV.  Discussion  of  the  Relationship  of  the 
Proposed  Requirements  to  Other 
Requirements  of  the  Act 

A.  112),  112gand  112d:  Overlapping 
Requirements 

States  and  sources  implementing  the 
requirements  of  section  112  of  the  Clean 
Air  Act  need  to  understand  the 
potentially  complex  relationships 
among  several  interlocking  provisions. 
The  EPA  is  currently  contemplating 
different  interpretations  of  the 
relationship  among  the  requirements  of 
section  112  (d),  (g)  and  (j). 

Internal  Consistency 

As  discussed  in  section  n.C.  of  this 
preamble,  EPA’s  primary  goal  is  to 
create  as  seamless  a  web  as  possible 
between  case-by-case  MACT 
determinations  under  112(j)  and 
implementation  of  subsequent  112(d) 
standards  for  those  same  source 
categories.  In  addition,  the  Agency 
desires  to  rationalize  the  112()) 
provisions  with  the  112(g)  provisions 
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requiring  case-by-case  MACT 
detenni^tions  for  constructed, 
reconstructed,  and  modified  majcff 
sources.  While  under  the  Act  some  of 
the  specific  substantive  requirements  of 
section  112(g]  differ  under  the  Act  horn 
the  substantive  reqxiirements  of  112(j) 
and  112(d),  the  EPA  intends  to  ensure 
the  greatest  possible  operational 
conristency  among  se^on  112  (d).  (g), 
and  (j)  provisions. 

One  mndamental  principle  guiding 
the  design  of  all  three  programs  is  that 
substantive  control  requirements  under 
112(g)  hold  only  imtil  the  requirements 
of  a  112(j)  or  112(d)  standard  become 
effective.  In  other  words,  after  the 
effective  date  of  a  112(i)  case-by-case 
MACT  determination  or  a  112(d)  MACT 
standard,  the  control  requirements  of 
section  112(i)  or  section  112(d) 
supersede  the  control  requirements  of 
section  112(g). 

The  EPA  considered  an  alternative 
approach,  i.e.  the  finding  that  112(g) 
governs  all  changes  and  additions  of 
new  emission  imits  at  existing  sources 
whether  or  not  a  112(d)  or  (j)  standard 
exists.  The  EPA  rejected  this  approach 
for  reasons  enximerated  below. 
Nevertheless  the  EPA  requests  comment 
on  both  approaches. 

One  reason  for  rejecting  the  approach 
that  112(g)  control  extends  to  sources 
covered  by  112(d)  or  112(j)  standards  is 
that  it  leads  to  the  conclusion  that  many 
new  sotirces  within  the  section  112(a)(4) 
definition  of  new  source  would  forever 
escape  having  to  apply  a  new  source 
MACT  level  of  control.  Such  an 
interpretation  is  in  conflict  with  the 
requirements  of  section  112(d). 

Section  112(a)(4)  defines  a  new  soiirce 
as  "a  stationary  source  the  construction 
or  reconstructi  on  of  which  is 
commenced  after  the  Administrator  first 
proposes  regulations  imder  this  section 
establishing  an  emission  standard 
applicable  to  such  source.”  Thus,  once 
a  standard  has  been  set  imder  section 
112(d),  any  new  source  will  be  subject 
to  new  source  MACT.  Moreover,  under 
section  112(a),  a  “stationary  source”  can 
be  “major”  (112(a)(1))  or  “area” 
(112(a)(2)).  The  MACT  standard  will 
define  the  portion  of  a  facility  that  is 
considered  a  “source”  for  the  purposes 
of  the  particular  standard. 

Section  112(g)  applies  to  construction, 
reconstruction,  or  modification  of  major 
sources,  and  in  many  cases  will  have  an 
effect  on  sources  earlier  than  section 
112(d)  or  (j)  standards.  However,  section 
112(g)  only  requires  new  source  MACT 
on  new  major  sources,  and  considers 
any  other  new  emission  unit  to  be  a 
modification  of  an  existing  major 
source.  As  a  “modification,”  such  a  new 
emission  unit  will  be  required  to  apply 


for  existing  source  case-by-case  MACT 
determination  under  112(g).  Therefore  if 
112(g)  were.to  constrain  the  application 
of  a  subsequent  112(j)  or  112(d) 
standard,  many  new  emission  units 
under  the  112(a)(4)  definition  of  “new 
source”  would  never  be  required  to 
comply  with  new  source  MACT. 

In  addition,  under  112(g)  a  new 
emission  unit  might  not  even  be 
required  to  meet  an  existing  source 
MACT  level  of  control.  Section  112(g) 
allows  for  modifications  to  either  (1) 
Comply  with  a  case-by-case  “existing 
source”  MACT  determination  under 
112(g);  (2)  offset  emissions  increases  in 
lieu  of  applying  112(g)  existing  source 
MACT  requirements:  or  (3)  if  its 
emissions  were  below  112(g)  de 
minimis  levels,  not  be  subject  to  any 
control  requirements  at  all.  The  EPA 
believes  that  112(g)  thus  provides  major 
sources  with  a  great  deal  of  needed 
flexibility  before  112(d)  or  (j)  standards 
are  set;  but  that  once  those  standards  are 
in  place  the  Act  intends  that  these 
sources  must  comply  with  the  specific 
requirements  of  those  standards. 

Finally,  the  interpretation  that  112(g) 
governs  the  addition  of  new  equipment 
at  major  sources  to  which  112(d)  or  (j) 
standards  already  apply  has  some 
anomalous  implications.  One  example 
would  be  a  new  emission  unit  whose 
emissions  are  below  112(g)  de  minimis 
levels  for  a  particular  hazardous  air 
pollutant.  If  that  emission  unit  were 
added  to  a  major  source,  it  would  be 
exempt  from  the  requirements  of  112(g), 
but  would  be  required  to  apply  new 
source  MACT  control  under  112(j). 
However,  if  that  emission  unit  were  not 
below  112(g)  de  minimis  levels,  it 
would  be  required  to  comply  with 
112(g).  If  112(g)  requirements  limit  the 
application  of  112(j),  then  the  source 
would  be  required  to  apply  existing 
source  MACT.  In  this  Instance,  a  smaller 
emission  unit  would  be  required  to 
control  more  stringently  than  a  larger 
emission  unit. 

Another  example  of  anomalies 
resulting  fix>m  this  reading  of  the  statute 
wouM  be  a  112(d)  standard  that  sets 
new  source  MACT  for  new  area  sources 
in  a  source  category.  Under  this  reading, 
major  sources  adding  new  sources  could 
avoid  new  source  MACT,  but  any  new 
area  source  would  have  to  meet  new 
source  MACT.  Again,  a  smaller  unit 
would  be  required  to  control  more 
stringently  than  a  larger  emission  unit. 

Therefore  EPA  believes  that  the 
substantive  control  requirements  of 
112(g)  are  pre-empted  by  the 
requirements  of  a  relevant  112(j)  or 
112(d)  standard. 


Administrative  Consistency 

Voluntary  administrative  procedures 
for  new  sources  under  112(j),  as 
outlined  in  §  63.53  of  the  proposed  rule, 
are  intended  to  be  analogous  to 
administrative  requirements  to  be  set 
out  for  modified,  constructed,  and  . 
reconstructed  sources  under  section 
112(g)  of  the  CAA,  which  will  be 
proposed  in  §§  63.40  through  63.48  of 
this  suhpart 

Figure  3  illustrates  the  link  between 
the  voluntary  section  112(j) 
preconstruction  review  process  and 
section  112(g)  administrative 
requirements.  Although  the  EPA 
believes  that  section  112(j)  does  not 
provide  authority  for  preconstruction 
review  of  all  new  sources,  the  EPA 
strongly  believes,  as  a  matter  of  policy, 
that  the  administrative  process  for  new 
major  sources  or  existing  sources  adding 
new  equipment  should  be  the  same 
regardless  of  whether  the  112(j)  effective 
date  has  passed. 

Before  the  112(j)  effective  date,  such 
sources  will  be  required  to  make  a  case- 
by-case  MACT  determination  under 
112(g).  After  the  112(j)  effective  date, 
these  sources  will  be  required  to  make 
a  case-by-case  MACT  determination 
under  112(j).  In  cases  where  112(g)  and 
112(j)  substantive  control  requirements 
differ,  the  more  stringent  112(j)  controls 
will  in  effect  apply.  However,  these 
sources  will  only  be  subject  to 
preconstruction  review  under  112(g). 
Sources  applying  for  preconstruction 
approval  under  112(g),  but  who  will  be 
subject  to  112(j)  new  source  MACT, 
need  to  know  tMs  before  they  construct, 
in  order  to  install  the  right  equipment. 

In  addition  there  will  be  sources,  such 
as  some  new  emission  units  added  to  an 
existing  major  source,  that  may  not  be 
covered  by  112(g).  but  who  will  be 
required  to  install  new  source  MACT 
under  112(j).  For  example,  an  owner/ 
operator  may  intend  to  make  an  offset 
showing  that  would  avoid  a  case-by¬ 
case  MACT  determination  under  112(g). 
Or  a  new  unit’s  emissions  may  fall 
below  a  112(g)  de  minimis  level  for  a 
specific  pollutant.  In  both  of  these  cases, 
the  owner/operator  will  need  to  know  in 
advance  of  a  missed  promulgation  date 
that  they  will  be  required  to  install  new 
source  MACT  under  112(j).  Without  a 
preconstruction  review  process,  there  is 
no  way  to  ensure  that  new  sources  not 
covert  by  112(g)  will  know  whether 
they  are  complying  with  112(j) 
requirements  until  up  to  one  year  after 
they  have  already  commenced 
construction. 

Therefore,  anyone  planning  to 
construct  a  new  major  source,  or  any 
existing  major  source  planning  to  install 
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a  new  emission  unit  after  a  scheduled 
promulgation  date  for  a  source  category, 
is  stron^y  encouraged  to  xmdergo 
preconstruction  reWew  imder  112(j),  in 
order  to  provide  some  certainty  as  to 
required  new  soxuce  controls  prior  to 
construction. 

The  EPA  specifically  requests 
comment  on  the  desired  relationships 
between  the  112(g)  and  112(j) 
administrative  processes  in  regard  to 
preconstruction  review,  and  on  the 
policy  implications  of  a  volimtary 
preconstruction  review  process. 

B.  Section  1 12(1)  Delegation  Process 

Under  section  112(1)  of  the  Act,  States 
have  the  option  of  developing  and 
submitting  to  the  Administrator  a 
program  for  implementing  the 
requirements  of  section  112,  including 
section  112(j).  The  EPA  proposed  rules 
for  the  implementation  of  section  112(1) 
on  May  19, 1993  (58  FR  29296).  This 
rule  propo^  to  add  §§  63.90  through 
63.96  to  40  CFR  part  63. 

The  EPA  proposes  that  the  delegation 
process  provided  imder  section  112(1) 
be  used  to  smooth  the  transition  to  State 
implementation  of  section  112(j)  in  a 
way  that  minimizes  disruption  of 
existing  State  and  local  toxic  air 
pollutant  permit  programs.  The  EPA 
proposes  ^at  the  section  112(1)  process 
be  used  for  States  wishing  to  preserve 
existing  requirements,  or  add  new 
requirements,  in  combination  with  the 
requirements  and  suggested  actions  of 
this  proposed  rule,  into  an  overall 
program  that  meets  the  requirements  of 
the  Act 

C.  Section  112(i)(5)  Early  Reductions 
Program 

Section  112(i)i5)  of  the  Act  allows 
EPA  to  grant  a  source  a  six  year 
compliance  extension  from  a  section 
112(d)  MACT  standard  if  the  source 
achieves  "early  reductions"  of  its 
emissions.  An  early  reduction  is  defined 
as  a  90%  reduction  in  a  source’s 
hazardous  air  pollutant  emissions  (95% 
reduction  in  a  source’s  particulate 
emissions)  before  the  applicable  MACT 
standard  is  proposed.  'The  soiuce’s 
commitment  to  achieve  early  reductions 
is  federally  enforceable,  must  be 
included  in  the  title  V  permit,  and  must 
be  submitted  to  EPA  before  the  relevant 
112(d)  standard  for  that  source  category 
is  proposed.  (Sources  subject  to  MACT 
standee  scheduled  for  promulgation 
in  November  1992  must  submit  an 
enforceable  commitment  to  90% 
reductions  to  EPA  by  December  1, 1993. 
By  December  1, 1994,  the  source  must 
achieve  the  federally  enforceable 
emission  reduction).  These 
commitments  to  reduce  emissions  early 


become  classified  as  alternative 
emission  limitations  throughout  the  six 
year  extension  period.  Alternative 
emission  limitations  are  the  "applicable 
emission  requirements"  for  the  early 
reduction  source. 

Paragraph  63.52(e)  provides  that  an 
alternative  emission  limitation 
established  for  the  purpose  of  early 
reduction  credit  can  be  included  as  a 
case-by-case  MACT  limit  in  the  permit, 
so  long  as  the  reduction  was  achieved 
by  the  date  established  in  the  source 
category  schedule  for  standards.  Tliis 
requirement  is  established  pursuant  to 
the  specific  provisions  of  112(j)(5). 

V.  Administrative  Requirements 

A.  Executive  Order  12291 

An  impact  analysis  wasprepared  for 
the  proposed  regulation.  ’The  impact 
analysis  was  prepared  even  though  the 
proposed  reg^ation  is  not  expected  to 
meet  the  "major  rule"  requirement  as 
defined  in  Executive  Order  12291.  The 
regulation  is  not  expected  to  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  it  is  not  expected  to 
cause  significant  adverse  effects  on 
competition.  The  objective  of  the  impact 
analysis  is  to  evaluate,  to  the  extent 
possible,  the  costs  and  benefits 
associated  with  the  proposed  regulation. 

The  impacts  (cost  and  emission 
reduction)  of  the  section  112(j)  program 
are  assumed  to  begin  in  either  1994  or 
1996  and  increase  as  additional  soiurce 
categories  are  subject  to  the  program. 

The  absence  of  valuation  and 
sufficient  exposure-response 
information  precludes  a  full  quantitative 
benefits  analysis.  Therefore,  EPA 
evaluated  the  minimum  benefits  that 
would  justify  general  program 
directions. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  the  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  business  "entities." 
If  a  preliminary  analysis  indicates  that 
a  proposed  regulation  would  have  a 
significant  economic  impact  on  20 
percent  or  more  of  small  entities,  then 
a  regulatory  flexibility  analysis  must  be 
prepared. 

F^resent  Regulatory  Flexibility  Act 
guidelines  indicate  that  an  economic 
impact  should  be  considered  significant 
if  it  meets  one  of  the  following  criteria: 
(1)  Compliance  increases  annual 
production  costs  by  more  than  5 
percent,  assuming  costs  are  passed  on  to 
consumers;  (2)  compliance  costs  as  a 
percentage  of  sales  for  small  entities  are 
at  least  10  percent  more  than 
compliance  costs  as  a  percentage  of 


sales  for  large  entities;  (3)  capital  costs 
of  compliance  represent  a  "significant" 
portion  of  capital  available  to  small 
entities,  considering  internal  cash  flow 
plus  external  financial  capabilities;  or 
(4)  regulatory  requirements  are  likely  to 
result  in  closures  of  small  entities. 

This  regulation  does  not  affect  a 
significant  number  of  small  businesses, 
small  govenunental  jurisdictions,  or 
small  institutions.  Pursuant  to  the 
provisions  of  5  U.S.C.  605(b).  I  hereby 
certify  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities, 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposal  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  the  EPA  (ICR  No.  1648.01) 
and  a  copy  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch 
(PM-223Y),  U.S.  Environmental 
Protection  Agency,  401 M  St.,  SW., 
Washington,  DC  20460,  or  by  calling 
(202)  260-2740. 

'This  collection  of  information  is 
estimated  to  have  an  average  annual 
public  reporting  burden  of 
approximately  200  hoius  per 
respondent.  'This  includes  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  P.olicy  Branch  (PM- 
223Y);  U.S.  Environmental  Protection 
Agency,  401 M  St.,  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
"Attention;  Desk  Officer  for  EPA.”  'The 
final  rule  will  respond  to  any  0MB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Subjects  in  40  CFR  Part  63 

Administrative  practice  and 
procedure.  Air  pollution  control, 
Hazardoiis  substances. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
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Dated:  June  30, 1993. 

Carol  M.  Browmer, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I,  of  title  40  of  the 
Code  of  Federal  Relations  is  proposed 
to  be  amended  as  follows: 

PART  63-{AMENDEO] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Aiitliorit3r:  42  U.S.C  7401  et  seq. 

2.  Part  63  is  amended  by  adding  a 
new  subpart  B,  consisting  of  §§  63.40- 
63.57  to  read  as  follows: 


promulgate  an  emission  standard  imder 
this  part  by  the  section  112(j)  deadline. 

(b)  Relationship  to  State  and  local 
requirements.  Nothing  in  $$  63.50 
through  63.57  shall  prevent  a  State  or 
local  regulatory  agency  from  imposing 
more  stringent  requirements  than  those 
contained  in  these  subsections. 

(c)  Retention  of  State  permit  program 
approval.  In  order  to  retain  State  permit 
program  approval,  a  State  must,  by  the 
section  112(j)  deadline  for  a  source 
category,  obt^  sufficient  legal 
authority  to  make  case-by-case  MACT 
determinations,  to  incorporate  those 
determinations  into  a  40  CFR  part  70 
permit,  and  to  incorporate  ana  enforce 
other  requirements  of  section  112(j). 

163,51  Definitions. 

Terms  used  in  §§  63.50  through  63.57 
of  this  subpart  that  are  not  defined 
below  have  the  meaning  given  to  them 
in  the  Act,  in  subpart  A  ^  of  this  part, 
or  in  40  CFR  part  70. 

Control  technology  means  measures, 
processes,  methods,  systems,  or 
techniques  to  limit  the  emission  of 
hazardous  air  pollutants  including,  but 
not  limited  to,  measures  which: 

(1)  Reduce  the  quantity,  or  eliminate 
emissions,  of  such  pollutants  through 
process  changes,  substitution  of 
materials  or  other  modifications; 

(2)  Enclose  systems  or  processes  to 
eliminate  emissions; 

(3)  Collect,  capture,  and  treat  such 
pollutants  when  released  from  a 
process,  stack,  storage  or  fugitive 
emissions  point; 

(4)  Are  design,  equipment,  work 
practice,  or  operation^  standards 
(including  requirements  for  operator 
training  or  certification)  as  provided  in 
42  use  7412(h);  or 

(5)  Are  a  combination  of  paragraphs 

(1)  through  (4)  of  this  definition. 

Emission  point  means  any  part  or 
activity  of  a  major  source  that  emits  or 
has  the  potenti^  to  emit  any  hazardous 
air  pollutant 

Emission  unit  means  the  emission 
point  or  collection  of  emission  points, 
within  a  major  soiuce,  which  the 
permitting  authority  determines  is  the 
appropriate  entity  for  making  a  MACT 
determination  imder  section  112(j).  An 
emission  unit  can  be  defined  (by  the 
permitting  authority)  as  any  of  the 
following: 

(1)  An  emitting  point  that  can  be 
in^vidually  controlled,  e.g.  a  boiler  or 
a  spray  booth. 

(2)  The  smallest  grouping  of  emission 
points,  that,  when  collected  together, 
can  be  commonly  controlled  by  a  single 
control  device  or  work  practice. 


*EPA  intend*  to  propose  subpart  A  of  part  63. 


(3)  Any  grouping  of  emission  points, 
that,  when  collect^  together,  can  be 
commonly  controlled  by  a  sin^e  control 
device  or  work  practice. 

(4)  A  grouping  of  emission  points  that 
are  functionally  related.  Equipment  is 
functionally  related  if  the  operation  or 
action  for  which  the  equipment  was 
specifically  designed  could  not  occur 
without  being  connected  with  or 
without  relyi^  on  the  operation  of 
another  piece  of  ei^pment. 

(5)  A  grouping  of  emission  points 
that,  when  collected  together,  comprise 
a  building,  structure,  facility,  or 
installation. 

Existing  major  source  means  a  major 
source,  construction  or  reconstruction  of 
which  is  commenced  before  EPA 
proposed  a  standard  under  112  (d)  or 
(h),  or  if  no  proposal  was  publish^, 
then  before  the  section  112(e) 
promulgation  deadline. 

Federally  enforceable,  when  applied 
to  emission  limitations  and  conmtions, 
means  that  they  are  enforceable  by  the 
Administrator,  including  those 
requirements  established  by  State  or 
Lo<»l  agencies  that  have  received 
approvd  to  impose  such  limitetions 
tj^ugh  an  approved  part  70  permit 
program  or  t^ugh  section  112(1)  of  the 
Act.'  Requirements  developed  pursuant 
to  part  60  and  part  61  of  tfos  chapter 
ana  requirements  within  any  applicable 
State  Implementation  Plan  are  also 
federally  enforceable.  To  be  federally 
enforceable,  the  limits  and  conditions 
must  undergo  public  review  and  be 
reported  to  the  EPA.  Emission  limits 
that  are  federally  enforceable  include 
limits  on  the  allowable  capacity  of  the 
equipment:  requirements  for  the 
installation,  operation  and  maintenance 
of  pollution  control  technologies;  limits 
on  hours  of  operation:  and  restrictions 
on  amounts  of  materials  combusted, 
stored,  or  produced.  Any  federally 
enforceable  limitations  or  conditions 
must  be  practically  enforceable  and 
ensure  adequate  testing,  monitoring, 
and  recordkeeping  to  demonstrate 
compliance  with  ^e  limitations  and 
conditions.  Therefore,  general 
limitations  such  as  yearly  limits  (e.g. 
tons  per  year)  are  not  sufficient  for 
fedei^  enforceability.  The  use  of 
hourly,  daily,  weekly,  or  monthly 
rolling  averages  is  acceptable. 

Maximum  achievable  control 
technology  (MACT)  emission  limitation 
for  existing  sources  means  the  emission 
limitation  reflecting  the  maximum 
degree  of  reduction  in  emissions  of 
hazardous  air  pollutants  (including  a 
prohibition  on  such  emissions,  where 
achievable)  that  the  Administrator, 
taking  into  consideiation  the  cost  of 
achieving  such  emission  reduction,  and 


Subpart  D— Raquirainanta  for  Control 
Technology  Dotormlnationa  for  Major 
Sourcaa  In  Aecordanoa  With  Clean  Air  Act 
Sactiona  112(g)  and  112(|) 

Sec. 

63.40-63.49  [Reserved] 

63.50  Applicability. 

63.51  Definitions. 

63.52  Requirements  for  existing  sources. 

63.53  Application  content  for  case-by-case 
MACT  determinations. 

63.54  Preconstruction  review  procedures 
for  new  sources. 

63.55  Incorporation  of  requirements  for 
new  sources  into  the  operating  permit. 

63.56  Maximum  achievable  control 
technology  (MACT)  determinations  for 
sources  subject  to  case-by-case 
determination  of  equivalent  emission 
limitations. 

63.57  Requirements  for  case-by-case 
determination  of  equivalent  emission 
limitations  after  promulgation  of  a 
subsequent  MACT  standard. 

Subpart  B— Requiramenta  for  Control 
Tachnology  Determinationa  for  Major 
Sourcaa  in  Accordanca  With  Claan  Air 
Act  aactiona  112(g)  and  112(j) 

H  63.40-63.49  [RaMrvad] 

163.50  Applicability. 

(a)  General  applicability.^  The 
requirements  of  §§  63.50  throu^  63.57 
implement  section  112(j)  of  the  Clean 
Air  Act  (as  amended  in  1990).  The 
requirements  of  §§  63.50  through  63.57 
apply  in  each  State  beginning  on  the 
e^ctive  date  of  an  approved  title  V 
permit  program  in  surm  State,  but  not 
before  May  15, 1994.  These 
requirements  apply  to  the  owner  or 
operator  of  a  major  sourcaof  hazardous 
air  pollutants  wUch  includes  one  or 
more  stationary  sources  included  in  a 
source  category  or  subcategory  for 
which  the  Adn^istrator  failed  to 


*  The  raquinments  of  S$  63.50  through  63.57 
impleinent  sactioo  112(j)  of  tho  Oean  Air  Act  (42 
U.S.C  7401  et  seq.,  as  amended  by  Pub.  L.  101- 
549). 
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any  non-air  quality  health  and 
environment  impacts  and  energy 
requirements,  determines  is  achievable 
by  sources  in  the  category  or 
subcategory  to  which  su(^  emission 
standard  applies.  This  limitation  shall 
not  be  less  stringent  than  the  MACT 
floor. 

Maximum  achievable  control 
technology  (MACT)  emission  limitation 
for  new  sources  means  the  emission 
limitation  which  is  not  less  stringent 
than  the  emission  limitation  achieved  in 
practice  by  the  best  controlled  similar 
source,  and  which  reflects  the 
maximum  degree  of  reduction  in 
emissions  of  hazardous  air  pollutants 
(including  a  prohibition  on  such 
emissions,  where  achievable]  that  the 
Administrator,  taking  into  consideration 
the  cost  of  achieving  such  emission 
reduction,  and  any  non-air  quality 
health  and  environmental  impacts  and 
energy  requirements,  determines  is 
achievable  by  sources  in  the  category  or 
subcategory  to  which  such  emission 
standard  applies. 

Maximum  Achievable  Control 
Technology  (MACT)  floor  means: 

(1)  For  existing  sources: 

(1)  The  average  emission  limitation 
achieved  by  the  best  performing  12 
percent  of  the  existing  sources  in  the 
United  States  (for  which  the 
Administrator  has  emissions 
information),  excluding  those  sources 
that  have,  within  18  months  before  the 
emission  standard  is  proposed  or  within 
30  months  before  such  standard  is 
promulgated,  whichever  is  later,  first 
achieved  a  level  of  emission  rate  or 
emission  reduction  which  complies,  or 
would  comply  if  the  source  is  not 
subject  to  such  standard,  with  the 
low<3st  achievable  emission  rate  (as 
defined  in  section  171)  applicable  to  the 
source  category  and  prevailing  at  the 
time,  in  the  category  or  subcategory,  for 
categories  and  subciategories  of 
stationary  sources  with  30  or  more 
sources;  or 

(ii)  The  average  emission  limitation 
achieved  by  the  best  performing  5 
sources  in  the  United  States  (for  which 
the  Administrator  has  or  could 
reasonably  obtain  emissions 
information)  in  the  category  or 
subcategory,  for  a  category  or 
subcategory  of  stationary  sources  with 
fewer  than  30  sources; 

(2)  For  new  sources,  the  emission 
limitation  achieved  in  practice  by  the 
best  controlled  similar  source. 

New  major  source  means  a  major 
source  for  which  construction  or 
reconstruction  is  commenced  after  the 
section  112(e)  promulgation  deadline,  or 
after  proposal  of  a  relevant  standard 
under  section  112(d)  or  112(h)  of  the 


Clean  Air  Act  (as  amended  in  1990), 
indiichever  comes  first 

New  source  means  an  emission  unit 
for  whidi  construction  or  reomstruction 
is  commenced  after  the  section  112(e)  - 

deadline,  or  after  proposal  of  a  relevant 
standard  under  section  112(d)  of  the 
Clean  Air  Act  (as  amended  in  1990), 
whichever  comes  first 

Potential  to  emit  means  the  maximum 
capacity  of  a  stationary  source  to  emit 
any  air  pollutant  under  its  physical  and 
operational  design.  Any  physical  or 
operational  limitation  on  the  capacity  of 
a  source  to  emit  an  air  pollutant 
including  air  pollution  control 
equipment  and  restrictions  on  hours  of 
operation  or  on  the  type  or  amount  of 
material  combusted,  stored,  or 
processed,  shall  be  treated  as  part  of  its 
design  if  the  limitation  is  federally 
enforceable.  This  term  does  not  alter  or 
aflect  the  use  of  this  term  for  any  other 
purposes  under  the  Act.  or  the  term 
"capacity  factor"  as  used  in  Title  IV  of 
the  Act  or  the  regulations  promulgated 
thereunder. 

Section  112(j)  deadline  means  the 
date  18  months  after  the  date  for  which 
a  relevant  standard  is  scheduled  to  be 
promulgated  under  this  part.  The 
applicable  date  for  categories  of  major 
sources  is  contained  in  subpart  C  of  this 
part. 

Similar  source  means  an  emission 
imit  that  serves  a  like  function  and/or  is 
structurally  similar  in  design  and 
capacity  to  an  emission  unit. 

United  States  means  the  United 
States,  its  possessions  and  territories. 

i  63.52  Requirements  for  existing  sources. 

(a)  If  the  Administrator  fails  to 
promulgate  an  emission  standard  under 
this  part  on  or  before  an  applicable  the 
section  112(e)  deadline,  the  owner  or 
operator  of  an  existing  major  source  that 
includes  one  or  more  stationary  sources 
in  such  category  or  subcategory,  that 
does  not  already  have  a  permit  requiring 
compliance  with  a  limit  that  would 
meet  the  requirements  of  section  112(j) 
of  the  Act,  shall  submit  an  application 
for  a  40  era  part  70  or  40  CFR  part  71  * 
permit  or  application  for  a  significant 
permit  modification,  whichever  is 
applicable,  in  accordance  with  the 
provisions  of  40  CFR  part  70  or  40  CFR 
part  71.  The  owner  or  operator  of  a 
major  source  that  already  has  a  40  CFR 
part  70  or  40  CFR  part  71  permit 
requiring  compliance  with  a  limit  that 
would  meet  the  requirements  of  section 
112(j)  of  the  Act.  sWl  submit  an 
application  for  an  administrative  permit 


*40  C7R  part  71  has  not  yet  been  promulgated. 
This  dtatioa  assumes  that  40  CFR  p^  71  will  be 
issued  final  before  this  proposed  rule  is  issued  as 
a  final  rule. 


amendment,  in  accordance  with  the 
provisions  of  40  CFR  part  70  or  40  CFR 
part  71. 

(b)  Submittal  of  permit  application. 
The  application  for  a  40  Cra  part  70  or 
40  era  part  71  permit,  significant 
permit  modification,  or  administrative 
amendment  by  an  owner  or  operator  of 
an  existing  major  source  shall  be 
submitted  to  the  permitting  authority 
not  later  than  the  section  112(j) 
deadline.  The  application  shall  contain 
the  information  required  by  §  63.53. 

(c)  Permit  review.  (1)  Permit 
applications  submitted  under  this 
paragraph  will  be  reviewed  and 
approvM  or  disapproved  according  to 
the  provisions  of  40  CFR  part  70  or  40 
CFR  part  71,  whichever  is  applicable, 
and  any  other  regulations  approved 
under  Title  V  in  the  State  in  which  the 
source  is  located.  In  the  event  that  the 
State  disapproves  a  permit  application 
submitted  under  this  paragraph  or 
determines  that  the  application  is 
incomplete,  the  owner  or  operator  shall 
revise  and  resubmit  the  application  to 
meet  the  objections  of  the  State  not  later 
than  180  days  after  being  notified  that 
the  application  was  disapproved  or  is 
incomplete. 

(2)  If  the  owner  or  operator  has 
submitted  a  timely  and  complete 
application  for  a  40  CFR  part  70  or  40 
oil  part  71  permit  or  significant 
modification  required  by  this  paragraph, 
any  failure  to  have  this  permit  will  not 
be  a  violation  of  the  requirements  of  this 
paragraph,  unless  the  delay  in  final 
action  is  due  to  the  failure  of  the 
applicant  to  submit,  in  a  timely  manner, 
information  required  or  requested  to 
process  the  application. 

(d)  The  permit  shall  contain 
information  consistent  with  the 
reouirements  of  §  63.54(c). 

te)  Emission  limitation.  The  permit 
issued  shall  contain  an  equivalent 
emission  limitation  (or  limitations)  (as 
further  defined  in  §  63.56(a)).  for  that 
category  or  subcategory  determined  on  a 
case-by-case  basis  by  the  permitting 
authority,  or,  if  the  applicable  criteria  in 
Subpart  D  of  this  part  are  met.  the 
permit  may  contain  an  alternative 
emission  limitation.  For  the  purposes  of 
the  preceding  sentence,  early  reductions 
made  pursuant  to  section  112(i)(5)(A)  of 
the  Act  shall  be  achieved  not  later  than 
the  date  on  which  the  relevant  standard 
should  have  been  promulgated 
according  tO  the  date  in  Subpart  C  of 
this  part. 

(f)  Compliance  date.  The  owner  or 
operator  of  an  existing  major  source 
subject  to  the  requirements  of  this 
paragraph  shall  comply  with  the 
emission  limitation(s)  established  in  the 
source’s  40  CFR  part  70  or  40  CFR  part 
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71  permit.  In  no  case  will  such 
compliance  date  exceed  3  years  after  the 
issuance  of  the  permit  for  that  source, 
except  where  the  permitting  authority 
issues  a  permit  that  grants  an  additional 
year  to  comply  in  accordance  with 
section  112(i)(3)(B),  and  unless 
otherwise  specified  in  §  63.55,  or  in 
subpart  D  of  this  part. 

Enhanced  monitoring.  In 
accordance  with  secti  on  114(a)(3)  of  the 
Act,  monitoring  shall  be  capable  of 
detecting  deviations  from  each 
applicable  emission  limitation  or  other 
standard  with  sufficient  reliability  and 
timeliness  to  determine  continuous 
compliance  over  the  applicable 
reporting  period.  Such  monitoring  data 
may  be  used  as  a  basis  for  enforcing 
emission  limitations  established  under 
this  subpart. 

f  63.53  Application  content  for  caae4}y- 
caaa  MACT  datarminationa. 

(a)  An  application  for  a  MACT 
determination  shall  specify  a  MACT 
candidate  selected  by  the  owner  or 
operator  that,  if  properly  operated  and 
maintained,  would  achieve  a  MACT 
emission  limitation. 

(b)  The  application  for  a  MACT 
determination  shall  contain  the 
following  information: 

(1)  The  name  and  address  (physical 
location)  of  the  major  source; 

(2)  A  brief  description  of  the  major 
source,  its  source  category  or  categories, 
a  description  of  the  emission  unit(s) 
reqiiiring  a  MACT  determination 
pursuant  to  other  requirements  in  this 
Subpart,  and  a  description  of  whether 
the  emission  unit(s)  require  new  source 
MACT  or  existing  source  MACT  based  . 
on  the  definitions  established  in  §  63.51; 

(3)  For  a  new  soiuce,  the  expected 
date  of  commencement  of  construction; 

(4)  For  a  new  sovuce,  the  expected 
date  of  completion  of  construction; 

(5)  For  a  new  source,  the  anticipated 
date  of  startup  of  operation; 

(6)  The  hazardous  air  pollutants 
emitted  by  each  emission  unit,  and  the 
emission  rate  for  each  hazardous  air 
pollutant,  stated  in  terms  that  would  be 
considered  federally  enforceable  as 
defined  in  §63.51. 

(7)  Any  existing  federally  enforceable 
emission  limitations  applicable  to  the 
source. 

(8)  The  uncontrolled  emissions  for  the 
source(s)  in  tons/yr  or  production  imit 
in  tons/yr  (potential  to  emit  in  an 
imcontrolled  state); 

(9)  Controlled  emissions  for  the 
covered  emission  unit(s)  in  tons/yr  or 
production  unit  in  tons/yr  (potential  to 
emit  in  a  controlled  state); 

(10)  The  MACT  floor  and  supporting 
calculations  for  cases  where  the  MACT 


floor  must  be  computed  on  a  case-by¬ 
case  basis. 

(11)  Recommended  emission 
limitations  for  the  source(s),  and 
supporting  information,  consistent  with 
§  63.54(c). 

(12)  The  selected  MACT  candidate  to 
meet  the  emission  limitation  including 
technical  information  on  the  design, 
operation,  size,  estimated  control 
efficiency,  and  any  other  information 
deemed  appropriate  by  the  permitting 
authority; 

(13)  Supporting  documentation 
including  identification  of  alternative 
control  technologies  considered  to  meet 
the  emission  limitation,  and  analysis  of 
non-air  quality  health  and 
environmental  impacts  or  energy 
requirements  for  the  selected  MACT 
candidate; 

(14)  Parameters  to  be  monitored  and 
frequency  of  monitoring  to  demonstrate 
continuous  compliance  with  the 
standard  over  the  applicable  reporting 
period. 

(15)  Any  other  information  required 
pursuant  to  subpart  A  of  this  part. 

§63.54  Preconstruction  review  procedures 
for  new  sources. 

(a)  Review  process  for  new  sources.  (1) 
If  the  permitting  authority  requires  an 
owner  or  operator  to  obtain  or  revise  a 
40  CFR  part  70  permit  before 
construction  of  the  new  source,  or  when 
the  owner  or  operator  chooses  to  obtain 
or  revise  a  40  CFR  part  70  permit  before 
construction,  the  owner  or  operator 
shall  follow  the  administrative 
procedures  established  in  part  70  of  this 
chapter  before  construction  of  the  new 
source. 

(2)  If  an  owner  or  operator  is  not 
required  to  obtain  or  revise  a  40  CFR 
part  70  permit  before  construction  of  the 
new  source  (and  has  not  elected  to  do 
so),  but  the  new  soiuce  is  covered  by  the 
preconstruction  review  requirements  of 
section  112(g),  then  the  owner  or 
operator  shall  comply  with  those 
requirements.  If  the  new  source  is  not 
covered  by  112(g),  the  State,  in  its 
discretion,  may  provide  a  Notice  of 
MACT  Approval  in  accordance  with  the 
procedures  set  forth  in  paragraphs  (b) 
through  (h)  of  this  section,  before 
construction  of  the  new  source. 

(3)  Regardless  of  the  preconstruction 
review  process,  the  MACT 
determination  shall  be  consistent  with 
the  principles  established  in  §  63.56, 
and  the  Notice  of  MACT  Approval  or 
the  permit,  whichever  is  applicable, 
shall  include  the  documentation 


procedures  for  preconstruction  review 
for  new  sources.  The  permitting 


authority  may  provide  for 
preconstruction  review  of  section  112(j) 
MACT  determinations  upon  approval  by 
EPA  of  a  promm  that  is  submitted 
pursuant  to  me  requirements 
established  imder  section  112(1)  of  the 
Act,  and  that  provides  for  review 
procedures  and  compliance 
requirements  no  less  stringent  than 
those  set  forth  in  paragraphs  (b)  through 
(h)  of  this  section. 

(1)  The  permitting  authority  will 
notify  the  owner  or  operator  in  writing, 
within  30  days  from  the  date  the  Notice 
of  MACT  Approval  application  is  first 
received,  as  to  whether  the  application 
for  a  MACT  determination  is  complete 
or  whether  additional  information  is 


reouired. 

(2)  The  permitting  authority  will 
approve  an  applicant’s  proposed  MACT, 
or  the  permitting  authority  will  notify 
the  owner  or  operator  in  writing  of  its 
intention  to  disapprove  a  MACT 
candidate,  within  60  calendar  days  after 
the  receipt  of  a  complete  application. 
The  60-day  period  will  begin  on  the 
calendar  day  that  the  owner  or  operator 
is  notified  in  writing  that  the 
application  is  complete. 

(3)  The  owner  or  operator  may 
present,  in  writing,  within  60  calendar 
days  after  notification  of  the  permitting 
authority’s  intent  to  disapprove  a  MACT 
candidate,  additional  information, 
considerations,  or  amendments  to  the 
application  before  the  permitting 
authority’s  issuance  of  a  final 
disapproval. 

(4)  ihe  permitting  authority  will 
approve  or  issue  a  final  disapproval  of 
the  application  no  later  than  30  days 
from  the  date  additional  information  is 
received  from  the  owner  or  operator. 

(5)  A  final  determination  to 
disapprove  any  application  will  be  in 
writing  and  will  specify  the  groimds  on 
which  the  disapproval  is  based. 

(6)  Approval  of  an  applicant’s 
proposed  MACT  will  ^  set  forth  in  the 
Notice  of  MACT  Approval  as  described 
in  paragraph  (c)  of  this  section. 

(c)  Notice  of  MACT  Approval.  (1)  The 
Notice  of  MACT  Approval  will  contain 
an  emission  standard  or  emission 
limitation  to  control  the  emissions  of 
hazardous  air  pollutants.  The  MACT 
emission  limitation  will  be  determined 
by  the  permitting  authority  and  will  be 
based  on  the  degree  of  emission 
reductions  that  can  be  achieved,  if  the 
control  technologies  or  work  practices 
are  installed,  maintained,  and  operated 
properly.  Such  emission  limitation  will 
be  established  consistent  with  the 
princmles  contained  in  §  63.56. 

(2)  'The  Notice  of  MACT  Approval 
will  specify  any  notification,  operation 
and  maintenance,  perfonnance  testing. 
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monitoring,  reporting  and 
recordkeeping  requirements.  Tlie  Notice 
of  MACT  Approval  shall  include  the 
following  information: 

(i)  In  addition  to  the  MACT  emission 
limitation  required  by  paragraph  (d)(1) 
of  this  section,  additional  emission 
limits,  production  limits,  operational 
limits  or  other  terms  and  conditions 
necessary  to  ensure  federal 
enforceability  of  the  MACT  emission 
limitation; 

(ii)  Compliance  certifications,  testing, 
monitoring,  reporting  and 
recordkeeping  requirements  that  are 
consistent  with  the  requirements  of  40 
CFR  70.6(a)  and  40  CFR  70.6(c). 

(iii)  In  accordance  with  section 
114(a)(3)  of  the  Act.  monitoring  shall  be 
capable  of  detecting  deviations  from 
each  applicable  emission  limitation  or 
other  standard  with  sufficient  reliability 
and  timeliness  to  determine  continuous 
compliance  during  the  applicable 
reporting  period.  Such  monitoring  data 
may  be  us^  as  a  basis  for  enforcing 
emission  limitations  established  imder 
this  Subpart 

(iv)  A  statement  requiring  the  owner 
or  operator  to  comply  with  all 
applicable  requirements  contained  in 
subpart  A  of  this  part; 

M  A  compliance  date(s)  by  which  the 
owner  or  operator  shall  in 
compliance  with  the  MACTT  emission 
limitation,  and  all  other  applicable 
terms  and  conditions  of  the  notice. 

(3)  All  provisions  contained  in  the 
Notice  of  MACT  approval  are  federally 
enforceable  upon  the  effective  date 
stated  in  such  notice. 

(d)  Opportunity  for  public  comment 
on  Notice  of  MACT  Approval.  The 
permitting  authority  will  provide 
opportunity  for  public  comment  on  the 
dr^  Notice  of  K^CT  Approval  prior  to 
issuance,  including,  at  a  minimum. 

(1)  Availability  tor  public  inspection 
in  at  least  one  location  in  the  area 
affected  of  the  information  submitted  by 
the  owner  or  operator  and  of  the 
permitting  authority’s  tentative 
determination; 

(2)  A  4S*day  period  for  submittal  of 
public  comment;  and 

(3)  A  notice  by  prominent 
advertisement  in  the  area  affected  of  the 
location  of  the  source  information  and 
analysis  specified  in  paragraph  (d)(1)  of 
this  section. 

(e)  EPA  notification.  The  State  or  local 
agency,  when  authority  for  the  MACT 
determination  has  been  conferred  to  that 
State  or  local  agency  by  the 
Administrator,  shall  send  copies  of  the 
draft  notice  (in  time  for  comment)  and 
final  notice  required  by  paragraph  (c)  of 
this  section  to  the  Administrator 
through  the  appropriate  Regional  Office. 


and  to  all  other  State  and  local  air 
pollution  control  agencies  having 
jmisdiction  in  the  region  in  whi^  the 
new  source  would  be  located. 

(f)  Effective  date.  The  effective  date  of 
a  MACT  determination  for  new  sources 
under  this  paragraph  shall  be  the  date 
a  Notice  of  MACT  Approval  is  issued  to 
the  owner  or  operator  of  a  new  source. 

(^  Compliance  date.  New  sources 
sh^  comply  with  case-by-case  MACT 
upon  permit  issuance. 

(h)  Compliance  with  MACT 
determinations.  An  owner  or  operator  of 
a  major  source  that  is  subject  to  a  MACT 
determination  shall  comply  with 
notification,  operation  and 
maintenance,  performance  testing, 
monitoring,  reporting,  and 
recordkeeping  requirements  contained 
in  40  CFR  part  70. 

163.55  Incorporation  of  raquirainants  for 
new  aourcea  into  the  operat^  permtt. 

(a)  The  owner  or  operator  of  a  new 

source  in  a  soxirce  category  or 
subcategory  subject  to  these  subsections, 
that  does  not  already  have  a  permit 
requiring  compliance  with  a  limit 
meeting  the  requirements  of  section 
112(j)  of  the  Act  (as  in  effect  on  the  date 
of  permit  application)  shall  submit  an 
application  for  a  40  part  70  or  40 

Oil  part  71  permit  or  application  for  a 
significant  permit  modification, 
whichever  is  applicahle,  in  accordance 
with  the  provi^ons  of  40  CFR  part  70 
or  40  CFR  part  71.  The  owner  or 
operator  of  a  source  that  already  has  a 
permit  requiring  compliance  with  a 
limit  meeting  the  requirements  of 
section  112(j)  of  the  Act,  shall  submit  an 
application  for  an  administrative  permit 
amendment,  in  accordance  with  the 
provisions  of  40  CFR  part  70  or  40  CFR 
part  71.  and  not  later  than  the  date  30 
days  after  the  date  construction  or 
reomstruction  is  commenced. 

(b)  Permit  review.  (1)  Permit 
applications  submitted  under  this 
paragraph  will  be  reviewed  and 
approv^  or  disapproved  according  to 
the  provisions  of  40  CFR  part  70  or  40 
CFR  part  71.  whichever  is  applicable, 
and  any  regulations  approved  under 
title  V  in  tlM  State  in  which  the  source 
is  located.  In  the  event  that  the  State 
disapproves  a  permit  application 
submitted  under  this  paragraph  or 
determines  that  the  application  is 
incomplete,  the  owner  or  operator  shall 
revise  and  resubmit  the  application  to 
meet  the  objections  of  the  State  not  Later 
than  180  days  after  being  notified  that 
the  application  was  disapproved  or  is 
incomplete. 

(2)  It  the  OMfner  or  operator  has 
subletted  a  timely  and  complete 
application  for  a  40  CFR  part  70  or  40 


CFR  part  71  permit  or  significant 
modification  required  by  this  paragraph, 
any  failure  to  have  a  permit  will  not  Im 
a  Eolation  of  the  reqifirements  of  this 
paragraph,  unless  the  delay  in  final 
action  is  due  to  the  failure  of  the 
applicant  to  submit,  in  a  timely  manner, 
information  required  or  requested  to 
process  the  application. 

(c)  Hie  permit  shall  contain 
information  consistent  with  the 
requirements  of  §  63.54(c). 

(d)  Emission  limitation.  The  permit 
issued  shall  contain  an  equivalent 
emission  limitation  (or  limitations)  for 
that  category  or  sulx^tegory  determined 
on  a  case-by-case  basis  by  the  permitting 
authority,  or.  if  the  applicable  criteria  in 
subpart  D  of  this  part  are  met.  the 
permit  may  contain  an  alternative 
emission  limitation.  For  the  purposes  of 
the  preceding  sentence,  the  early 
reduction  required  by  section 
112(i)(5)(A)  of  the  Act  shall  be  achieved 
not  later  than  the  date  on  which  the 
relevant  section  112(d)  standard  should 
have  been  promulgated  according  to  the 
date  in  subpart  C  of  thi^art 

(e)  Conifuiance  date.  Ine  owner  or 
operator  of  a  new  source  subject  to  the 
requirements  of  this  paragraph  shall 
comply  with  the  emission  limitation(s) 
established  in  the  source’s  40  CFR  part 
70  or  40  CFR  part  71  permit 
immediately  upon  permit  issuance. 

163.56  Maxbmiin  achievable  control 
tachnology  (IIACT)  determlnatlona  for 
aourcea  aut^act  to  caae-by-caaa 
datarmlnatlon  of  equivalent  amlaalon 
IlmKatlona. 

(a)  Requirements  for  sources  subject 
to  case-by-case  determination  of 
equivalent  emission  limitations.  The 
owner  or  operator  of  a  major  source 
subject  to  this  subpart  shall  submit  a 
permit  application  or  application  for  a 
MACT  determination,  whichever  is 
applicable,  containing  emission 
limitations  at  least  as  stringent  as  those 
that  would  have  applied  had  the 
relevant  emission  standard  been 
promulgated  according  to  the  schedule 
established  in  subpart  C  of  this  part  for 
the  source  category  or  subcategory  of 
which  the  source  Lb  a  member. 

(1)  When  a  relevant  emission  standard 
has  been  proposed  pursuant  to  section 
112(d)  or  sec^on  112(h)  of  the  Act,  then 
the  control  technology  selected  by  the 
owner  or  operator  for  the  MACT 
candidate  ^all  be  capable  of  achieving 
all  emission  limitations  and 
requirements  of  the  proposed  standard, 
imless  the  application  contains 
information  adequately  supporting  an 
alternative. 

(2)  When  the  Administrator  has  not 
proposed  a  relevant  emission  standard 
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pursuant  to  section  112  (d)  or  (h).  but 
the  Administrator  (or  the  State)  has 
adopted  guidance  or  collected  and 
distributed  information  establishing  a 
MACT  floor  for  a  soiirce  category  or 
subcategory  for  which  an  emission 
standard  has  not  been  promulgated 
according  to  the  schedule  established  in 
subpart  C  of  this  part,  then  the  emission 
limitations  established  in  the  40  CFR 
part  70  or  40  CFR  part  71  permit 
application  of  a  major  source  in  such 
source  category  or  subcategory  must  be 
at  least  as  stringent  as  those  established 
in  said  guidance  or  distributed 
information,  unless  the  application 
contains  information  adeqxiately 
supporting  an  alternative. 

t3  j  If  a  relevant  emission  standard  has 
not  yet  been  proposed  pursuant  to 
section  112(d)  or  section  112(h)  of  the 
Act,  then  the  owner  or  operator  shall 
document  a  MACT  floor  finding  based 
on  all  available  information,  umess  the 
selected  MACT  candidate  achieves  the 
best  achievable  level  of  control,  and: 

(i)  If  the  MACT  floor  can  be 
determined,  then  the  control  technology 
selected  by  the  owner  or  operator  for  the 
MACT  candidate  shall  obt^  the 
maximum  reduction  in  emissions  of 
hazardous  air  pollutants  that  is 
achievable  considering  costs,  non-air 
quality  health  and  environmental 
impacts,  and  energy  reqiiirements,  and 
shall  achieve  an  emissions  limitation  at 
least  as  stringent  as  the  MACT  floor. 

(ii)  If  the  ^^CT  floor  cannot  be 
determined,  then  the  owner  or  operator 
shall  select  a  control  technology  that 
will  achieve  a  maximum  reduction  in 
emissions  of  hazardous  air  pollutants 
considering  costs,  non-air  quality  health 
and  environmental  impacts,  and  energy 
requirements; 

(lii)  The  owner  or  operator  shall  select 
a  spedfic  design,  equipment,  work 
practice,  or  operations  standard,  or 
combination  thereof,  when  it  is  not 
feasible  to  prescribe  or  enforce  an 
equivalent  emission  limitation  due  to 
the  nature  of  the  process  or  pollutant  It 
is  not  feasible  to  prescribe  or  enforce  a 
limitation  when  ^e  Administrator 
determines  that  a  hazardous  air 
pollutant  (HAP)  or  HAFs  cannot  be 
emitted  through  a  conveyance  designed 
and  constructed  to  capture  such 
pollutant,  or  that  any  requirement  for,  or 
use  of,  such  a  conveyance  would  be 
inconsistent  with  any  Federal,  State,  or 
local  law,  or  the  application  of 
measiuement  methodology  to  a 
particular  class  of  sources  is  not 
practicable  due  to  technological  and 
economic  limitations. 

(b)  Requirements  for  permitting 
authorities.  (1)  After  receiving  a  permit 
application  or  an  application  for  a 


MACT  determination,  whichever  is 
applicable,  the  permitting  authority  will 
redew  the  application  and  other 
information  available  to  the  permitting 
authority  and  shall  establish  hazardous 
air  pollutant  emissions  limitations  at 
least  equivalent  in  stringency  to  the 
limitation  that  would  apply  to  such 
emission  rmit  if  an  emission  standard 
had  been  issued  in  a  timely  manner 
under  subsection  112(d)  of  the  Act. 

(2)  The  permitting  authority  will 
establish  mese  emissions  limitations 
consistent  with  the  following 
requirements  and  principles  (which  are 
further  clarified  in  the  “Draft  Guidelines 
for  MACT  Determinations’’^): 

(i)  For  each  major  source  subject  to 
section  112(j),  equivalent  emissions 
limitations  will  be  established  for  all 
emission  units  within  a  source  category 
or  subcategory  for  which  the  section 
112(j)  dea^ne  has  passed. 

(ii)  An  eqviivalent  emission  limitation 
for  an  existing  soxirce  will  reflect  the 
maximum  degree  of  reduction  in 
emissions  of  hazardoiis  air  pollutants 
(including  a  prohibition  on  such 
emission,  where  achievable)  that  the 
permitting  authority,  taking  into 
consideration  the  cost  of  sieving  such 
emission  reduction  and  any  non-<^ 
quality  health  and  environmental 
impacts  and  energy  requirements, 
determines  is  achievable  by  sources  in 
the  category  or  subcategory  for  which 
the  section  112(j)  deadline  has  passed. 
This  limitation  will  not  be  less  stringent 
than  the  MACT  floor,  and  will  be  based 
on  available  information. 

(iii)  An  equivalent  emissions 
lic^tation  for  a  new  source  will  not  be 
less  stringent  than  the  emission 
limitation  achieved  in  practice  by  the 
best  controlled  similar  source,  and  must 
reflect  the  maximvun  degree  of 
reduction  in  emissions  of  hazardous  air 
pollutants  (including  a  prohibition  on 
such  emissions,  where  achievable)  that 
the  permitting  authority,  taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction,  and  any  non-air 
quality  health  and  environmental 
impacts  and  energy  requirements, 
determines  is  achievable  by  sources  in 
the  category  or  subcategory  to  which 
such  emission  standard  applies.  The 
limitation  shall  be  based  on  available 
information. 

(iv)  Nothing  in  subpart  B  of  this  part 
will  prevent  a  state  or  local  permitting 
authority  fiom  establishing  an  emission 


*EPA  is  releasing  for  comment  the  "Draft 
Guidelines  for  MACT  Determinatimu’’  available 
from  the  National  Tedmical  Information  Secvica 
(NTIS)  Document  Number  PB93-183283: 528S  Port 
Royal  R(L,  Springfield,  VA  22161;  NTIS  telefdione 
703-467-4650. 


limitation  more  stringent  than  required 
by  federal  regulations. 

(c)  Reporting  to  National  Data  Base. 
Wit)^  60  days  of  the  issuance  of  a 
Notice  of  MACT  Approval  under 
$  63.53(c)  of  the  subpart,  or  issuance  of 
a  40  CFR  part  70  permit,  whichever  is 
earlier,  any  State,  to  whom  authority  for 
implementation  of  th(s  subpart  has  been 
delegated  by  the  Administrator,  shall 
proidde  a  copy  of  the  Notice  of  MACT 
Approval  to  the  Administrator,  and 
sh^  provide  a  summary  of  information 
pertinent  to  the  MACT  application  in  a 
standard  format  outlined  in  the 
“Guidelines  for  MACT  Determinations.’’ 

163.57  Raquiramants  for  casadiy^asa 
determination  ol  equivalent  emission 
limitations  after  promulgation  of  a 
subsequent  MACT  standard. 

(a)  If  the  Administrator  promulgates 
an  emission  standard  that  is  applicable 
to  one  or  more  emission  units  within  a 
major  source  before  the  date  a  permit 
application  under  this  paragraph  is 
approved,  the  permit  shall  contain  the 
promulgated  standard  rather  than  the 
emission  limitation  determined  under 
§  63.55,  and  the  owner  or  operator  shall 
comply  with  the  promulgated  standard 
by  the  compliance  date  in  the 
promulgate  standard. 

(b)  If  the  Administrator  promulgates 
an  emission  standard  under  section 
112(d)  of  the  Act  that  is  applicable  to  a 
source  after  the  date  a  permit  is  issued 
pursuant  to  §  63.52  or  §  63.54,  the 
permitting  authority  shall  revise  the 
permit  upon  its  next  renewal  to  reflect 
the  promulgated  standard.  The 
permitting  authority  will  establish  a 
compliance  date  in  the  revised  permit 
that  assures  that  the  owner  or  operator 
shall  comply  with  the  promulgated 
standard  within  a  reasonable  time,  but 
not  longer  than  8  years  after  such 
standard  is  promiilgated  or  8  years  after 
the  date  by  which  ^e  owner  or  operator 
was  first  required  to  comply  with  the 
emission  limitation  established  by 
permit,  whichever  is  earlier. 

(c)  Notwithstanding  the  requirements 
of  paragraph  (a)  or  (b)  of  this  section,  if 
the  Administrator  promulgates  an 
emission  standard  that  is  applicable  to 
a  source  after  the  date  a  per^t 
application  is  approved  imder  §  63.52  or 
§  63.54,  the  permitting  authority  is  not 
required  to  ^ange  the  emission 
limitation  in  the  permit  to  reflect  the 
promulgated  standard  if  the  level  of 
control  required  by  the  emission 
limitation  in  the  permit  is  at  least  as 
stringent  as  that  required  by  the 
promulgated  standard. 

(FR  Doc  93-16140  Filed  7-12-93;  8:45  am] 
aajjNO  cooc  asio-so-a 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aeelstant  Secretary  for 
Housing  Federal  Housing 
Commlaaioner 

24  CFR  Parte  236. 241,  and  248 
[Oockst  No.  R-e3-1655;  FR  3384-4-01] 
RIN2S02-AF83 

Preservation  of  Multifamily  Low 
Income  Housing 

AGCNCY:  Office  of  the  Assistant 
Secretary  for  Housing — ^Federal  Housing 
Commissioner.  HUD. 

ACTION:  Interim  rule. 

SUMMARY;  This  interim  rule  implements 
sections  304,  305.  306.  307.  308(b),  309, 
312, 313  (a)  and  (b)(1),  316  (a)  and  (b), 
and  331  of  the  Housing  and  Community 
Development  Act  of  1992.  In  brief,  these 
amendments  permit  public  entities  to 
become  mortgagors  of  projects  with 
mortgages  insu^  imder  section  236  of 
the  National  Housing  Act;  authorize  the 
Department  to  insure  equity  and 
acquisition  loans  for  a  term  of  40  years 
and  combine  rehabilitation  loans  with 
equity  or  acquisition  loans;  protect 
proprietary  information  submitted  by 
owners  as  part  of  their  plans  of  action; 
require  regulations  setting  forth  the 
Department's  procedures  and  criteria  for 
approving  plans  of  action  to  prepay  or 
terminate;  ensure  that  owners  receive  an 
8  percent  aimual  authorized  retiim 
during  the  rent  phase-in  period;  ensure 
that  priority  purchasers  receive 
incentives  sufficient  to  meet  project 
oversi^t  costs  and  receive  an  8  percent 
annual  authorized  retiim  on  any  actual 
cash  investment  and  reimbursement  for 
all  reasonable  transaction  expenses; 
allow  resident  coimdls  purchasing 
under  a  resident  homeownership 
program  to  assume  the  federally-assisted 
mmtgage;  require  low-income 
affordability  restrictions  to  be 
maintained  on  all  units  not  sold  to 
residents;  eliminate  the  requirement 
that  limited  equity  cooperatives  transfer 
ownership  to  residents  in  a  timely 
maimer,  establish  a  technical  assistance 
program  for  priority  purchasers;  impose 
LIHPRHA  (the  preservation  program 
enacted  in  1990)  notification 
requirements  on  EUHPA  (the 
preservation  program  enacted  in  1987) 
owners;  and  ensure  that  owners  imder 
EUHPA  are  not  refused  incentives 
based  on  the  date  they  filed  a  plan  of 
action. 

DATES:  Effective  date:  The  provisions  of 
this  rule  are  effective  July  13. 1993. 

Section  241.1060  applies  on  July  13, 
1993  to  projects  being  processed  under 


subpait  B  of  part  248  and  also  applies 
on  August  12, 1993  to  projects  being 
preceded  under  subpart  C  of  part  248. 

Comment  due  date:  September  13, 

1993. 

ADDRESSES:  Submit  written  comments 
to  the  Office  of  the  General  Counsel, 

Rules  Docket  Clerk,  room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington,  DC  20410. 

Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  Eastern  Standard 
Time)  at  the  above  address. 

FOR  FURTHER  MFORMATfON  CONTACT: 

Kevin  J.  East.  Office  of  Multifamily 
Housing  Preservation  and  Property 
Disposition,  Department  of  Housing  and 
Uii^  Development.  451  7th  Street  SW., 
Washington,  DC  20410.  Telephone, 
voice.  (202)  708-2300;  TDD,  (202)  708- 
4594.  (These  are  not  toll-free  telephone 
numbers.) 

SUPPLEMENTARY  MFORMATION:  The 
Information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs,  HUD  Desk  Officer, 
room  3001,  New  Executive  Office 
Building,  Washington,  DC  20503,  for 
review  \mder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3502).  No  person  may  be 
subject  to  a  penalty  for  failure  to  comply 
with  these  information  collection 
requirements  until  they  have  been 
approved  and  assigned  an  OMB  control 
number.  The  OMB  control  number, 
when  assigned,  will  be  announced  by 
separate  notice  in  the  Federal  Register. 

Subtitle  A  of  title  III  of  the  Housing 
and  Community  Development  Act  of 
1992  (Puh.  L.  102-550  (106  Stat.  3672), 
approved  October  28, 1992)  (“title  III’*) 
amends  certain  provisions  of  section 
236(j)  of  the  National  Housing  Act, 
regaining  the  provision  of  Federal 
mortgage  insurance  for  multifamily 
projects,  section  241(f)  of  the  National 
Housing  Act  (12  U.S.C.  1715z-€), 
concerning  supplementary  financing  of 
insured  mortgages,  and  subtitle  A  of 
title  VI  of  the  Q^ston-Gonzalez 
National  Affordable  Housing  Act,  the 
Low  Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 
(Pub.  L.  101-625;  12  U.S.C.  4101  et  seq.) 
(“UHPRHA").  the  successor  to  title  n  of 
the  Housing  and  Commimity 
Development  Act  of  1987,  the 
Emergency  Low  Income  Housing 
Preservation  Act  of  1987  (Pub.  L.  100- 
242;  12  U.S.C.  1715/ note)  ("EUHPA''), 


governing  the  preservation  of  privately- 
owned  multifamily  low  income 
housing.  The  history  of  the  preservation 
programs  is  set  forth  in  an  interim  rule 
implementing  LIHPRHA  which  was 
published  on  April  8, 1992  at  57  FR 
11992,  (the  “April  1992  interim  rule") 
and  will  not  be  repeated  here. 

This  interim  rule  implements  certain 
provisions  of  title  III  by  amending  parts 
236, 241  and  248  of  the  Department’s 
regulations,  as  addressed  in  the 
following  discussion.  Other  provisions 
of  title  in  were  implemented  by  interim 
rules  published  on  December  3, 1992  at 
57  FR  57312  and  January  15, 1993  at  58 
FR  4870.  One  remaining  provision  of 
title  in,  section  316(c).  concerning 
insuring  equity  and  acquisition  loans 
under  ^ai^-risk  agreements  with  State 
housing  finance  agencies,  has  not  yet 
been  implemented. 

It  should  be  noted  that  the  following 
discussion  uses  “LIHPRHA"  when 
addressing  statutory  changes  that  affect 
title  n  of  the  Housing  and  Community 
Development  Act  of  1987,  as  amended 
by  LIHPRHA,  and  uses  “EUHPA”  when 
discussing  changes  which  affect  title  II 
of  the  Housing  and  Commvmity 
Development  Act  of  1987,  as  in  effect  on 
November  27, 1990,  the  day  before 
enactment  of  LIHPRHA. 

Part  236 — ^Mortgage  Insurance  and 
Interest  Reduction  Payment  for  Rental 
Projects 

Section  236. 1 0  (Eligible  Mortgagors) 

Section  331  of  title  III  amends  section 
236(j)(4)(A)  of  the  National  Housing  Act 
to  permit  public  entities  to  be 
mortgagors  of  mortgages  insured  under 
section  236  of  the  National  Housing  Act. 
Prior  to  this  amendment,  section 
236(j)(4)  of  the  National  Housing  Act 
authorized  a  mortgage  to  be  insured 
under  the  Section  236  program  only  if 
the  mortgage  was  executed  by  a  “private 
mortgagor  eligible  imder  subsection 
(d)(3)  or  (e)  of  section  221  [of  the 
National  Housing  Act].”  Section  236(b) 
of  the  National  Housing  Act  contained 
a  similar  provision,  excluding  public 
mortgagors  under  the  section  236  State- 
financ^  “non-insured”  program.  In 
section  203(a)(1)  of  the  HUD  Reform  Act 
of  1989,  Congress  amended  section 
236(b)  of  the  National  Housing  Act  to 
permit  public  mortgagors  of  State- 
financed  section  236  projects,  however. 
Congress  did  not  make  a  comparable 
amendment  to  section  236(j)(4)(A).  This 
oversight  is  now  corrected  by  section 
331  of  title  in. 

Section  236.10  of  title  24  of  the  Code 
of  Federal  Regulations,  which  governs 
eligible  mortgagors  under  the  section 
236-insured  program,  is  amended  in  this 
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rule  by  removing  the  existing  language 
in  paragraph  (e)  and  adding  the 
language  contained  in  $  221.510(b), 
which  lists  the  eligible  public 
mortgagors  for  the  section  221  program. 
The  §  221.510(b)  language  is  used  in 
§  236.10  because  section  236(j)(4)(A) 
states  that  eligible  mortgagors  under  the 
section  236-insured  program  are  those 
which  are  eligible  tmder  section 
221(d)(3)  and  (e)  of  the  National 
Housing  Act.  Section  221.510(b) 
implements  the  eligibility  requirements 
of  section  221(d)(3)  and  (e)  of  the 
National  Housing  Act. 

Section  236.60  (Excess  Rental 
Charges) 

Section  236.60  of  the  Department’s 
regulations  addresses  excess  rental 
charges  under  the  section  236  program. 
Due  to  an  error  in  publishing  a  revision 
to  §  236.60,  on  September  21, 1990  at  55 
FR  38958,  part  of  the  provision  was 
inadvertently  removed  hum  the  Code  of 
Federal  Regulations.  This  rule  restates 
the  correct  text  of  §  236.60.  This 
amendment  is  a  correction  and  is  not 
part  of  the  implementation  of  the 
Housing  and  Commimity  Development 
Act  of  1992. 

Section  236.901  (Audit) 

Because  of  the  inclusion  of  public 
entities  as  eligible  mortgagors  tmder  the 
section  236-insured  program,  §  236.901 
is  amended  to  reqmre  State  and  local 
governments  that  are  mortgagors  of 
mortgages  insured  or  held  by  the 
Commissioner  under  section  236  of  the 
National  Housing  Act  to  be  subject  to 
the  Department’s  audit  requirements,  set 
forth  in  part  44  of  title  24  of  the  CFR. 

Part  241 — Supplementary  Financing  for 
Insured  Project  Mortgages 

Subpart  E — ^Insurance  for  Equity  and 
Acquisition  Loans — ^Eligibility 
Requirements 

Section  241.1 060  (Maturity) 

Section  316(a)  of  title  III  amends 
section  241(f)(5)  of  the  National  Housing 
Act,  by  adding  new  subparagraphs  (A) 

(i)  and  (ii)  which  establish  terms  of  up 
to  40  years  for  eqtiity  loans  and  not  less 
than  40  years  for  acquisition  loans  that 
are  insu^  pursuant  to  an  approved 
plan  of  action  under  UHPRHA.  Section 
316  of  title  in  amends  section  241(f)  of 
the  National  Housing  Act,  as  that 
section  was  amended  by  LIHPRHA. 
However,  section  316  does  not  amend 
section  241(f)  as  it  existed  prior  to 
amendment  by  LIHPRHA.  In  accordance 
with  section  604(c)  of  LIHPRHA,  section 
241(f),  as  it  existed  immediately  before 
enactment  of  LIHPRHA  (i.e.,  on 
November  27, 1990),  is  the  statute  under 


which  equity  loans  are  insured  for 
projects  under  ELIHPA.  Because  section 
316(a)  does  not  amend  section  241(f)  as 
it  was  in  effect  on  November  27, 1990, 
section  316(a)  has  no  impact  on  equity 
loans  for  projects  under  ELIHPA.  Equity 
loans  under  ELIHPA  may,  in  accordance 
with  section  241(f)(2)(B)  as  in  effect  on 
November  27, 1990,  “have  a  maturity 
and  provisions  for  amortization 
satisfactory  to  the  Secretary.” 

The  Department  stated  this 
interpretation  of  the  applicability  of 
section  241(f)  to  ELIHPA  projects  in  the 
preamble  to  ^e  proposed  rule  to 
implement  LIHPRHA  at  56  FR  20281- 
20282,  published  on  May  2, 1991  (the 
“May  1991  proposed  rule”),  as  follows: 

[Olwners  whose  plans  of  action  are 
processed  under  [ELIHPA]  will  be  subject  to 
section  241(f)  as  it  existed  under  [ELIHPA], 
while  owners  whose  plans  of  action  are 
processed  under  [LUff  RHA]  will  be  subject 
to  section  241(f)  as  amended  by  [LIHPRHA]. 
Although  section  602(a)  [of  LIHPRHA] 
amends  section  241(f)  and,  under  section  605 
[of  LIHPRHA).  is  effective  upon  enactment  of 
[LIHPRHA]  i.e.,  on  November  28. 1990),  it  is 
the  Department’s  view  that  the  provisions  of 
section  241(f)  as  they  existed  prior  to  their 
amendment  remain  in  effect  for  owners  who 
are  or  will  be  seeking  approval  of  plans  of 
action  imder  [ELIHPA]  and  subpart  C  of  part 
248.  'The  Department  takes  this  position 
because  section  241(f)  was  originally  enacted 
by  section  231  of  [EUHPA],  which  is  subpart 
B  of  title  n  of  [ELffIPA]  and  is  thus  part  of 
the  “Emergency  Low  Income  Housing 
Preservation  Act  of  1987,”  *  *  *  and  *  *  •  . 
under  604  (a)  and  (b)  of  [LIHPRHA]  owners 
retain  their  right  to  proc^  under  [ELIHPA] 
and  subpart  C. 

Based  on  this  interpretation,  the 
Department  has  continued  to  permit 
equity  loans  tmder  ELIHPA  of  up  to  90 
percent  of  the  projected  net  operating 
income  of  the  project  (see  section 
241(f)(2)(A)  of  the  National  Housing  Act 
as  in  effect  on  November  27, 1990  and 
24  CFR  241.1065).  Equity  loans  under 
LIHPRHA  are  limited  to  the  lesser  of  70 
percent  of  extension  preservation  equity 
or  an  amount  supportable  by  the  project 
on  the  basis  of  an  8  percent  retrim  on 
the  extension  preservation  equity, 
subject  to  normal  debt  service 
reqriirements  (see  section  241(f)(2)(B)(i) 
of  the  National  Housing  Act  as  of 
November  28, 1990  and  24  CFR 
241.1067). 

Before  enactment  of  the  Housing  and 
Community  Development  Act  of  1992, 
section  241(f),  both  as  in  effect  before 
November  28, 1990  and  as  amended  by 
LIHPRHA,  authorized  the  Department  to 
use  its  discretion  in  establishing  loan 
terms  for  equity  and  acquisition  loans 
which  are  instu^  by  HUD.  The 
Department,  in  initially  implementing 
ELIHPA,  permitted  equity  loans  with  up 


to  40-year  terms.  However,  after 
analy^g  the  relevant  data,  the 
Department  determined  that  a  20-year 
equity  loan  maturity  would  be  sufficient 
to  ensure  that  owners  received  the 
annual  authorized  return  on  their 
investment  and  the  shorter  loan  terms 
would  also  protect  the  FHA  insurance 
fund  from  losses  due  to  mortgage 
insurance  claims.  Based  on  this 
analysis,  the  Department,  in  the  May 

1991  proposed  rule,  published  at  56  FR 
20262,  proposed  that  loan  terms  for 
equity  loans  (for  both  ELIHPA  and 
LfflPRHA  owners),  and  the  newly 
authorized  acquisition  loans  (for 
LIHPRHA  ovmers),  wotild  be  for  20 
years  or  the  remaining  term  of  the  first 
insured  mortgage,  wUchever  is  longer. 

In  response  to  this  proposal,  the 
Department  received  86  public 
comments  objecting  to  the  20-y8ar  loan 
term  and  rMuesting  a  ret\im  to  the  40- 
year  term.  The  Department  received  no 
comments  in  favor  of  the  20-year  loan 
term.  The  bases  for  the  objections  are  set 
out  in  the  preamble  to  the  April  1992 
interim  rule  at  57  FR  12032.  In  the  April 

1992  interim  rule,  the  Department 
maintained  its  position  that  equity  and 
acquisition  loans  would  be  insur^  for 
20  years  or  the  remaining  term  of  the 
first  insured  mortgage,  whichever  is 
longer.  The  Department  received  two 
comments  on  the  April  1992  interim 
rule  concerning  loan  terms  and  both 
commenters  objected  to  the  20-year  term 
and  suggested  that  the  Department 
return  to  its  original  policy  of  insturing 
loans  for  40  years. 

In  addition  to  the  public  comments 
received  by  the  Department,  the 
legislative  history  to  the  Housing  and 
Conununity  Development  Act  of  1992 
indicates  Congress’  opposition  to  the 
shorter  loan  term.  In  a  summary  of  the 
Housing  and  Community  Development 
Act  of  1992  presented  on  the  Senate 
Floor,  Senator  Cranston  stated  that, 

’The  conferees  are  disturbed  that  owners 
were  induced  to  file  [ELIHPA]  notices  of 
intent  and  proceed  with  plans  of  action  based 
on  HUD’S  practice  of  providing  a  40-year 
loan,  only  to  have  Hini  change  the  rules  in 
April  1992.  The  foreshortening  of  the  241(f) 
loan  term  is  jeopardizing  pending  sales  of 
[ELIHPA]  projects  to  nonprofits  and  public 
agencies,  and  imdennining  the  legitimate 
expectations  of  owners  who  are  willing  to 
extend  affordability  restrictions  in  exchange 
for  incentives.  ’The  clear  intent  of  the 
conferees  is  to  require  40-year  section  241(f) 
loans  for  projects  proceeding  under  ELIHPA. 
138  Cong.  Rec  S17909  (October  8, 1992), 
(statement  of  Sen.  Cranston). 

Because  of  the  foregoing  legislative 
history  and  the  overwhelming  number 
of  comments  received  by  the 
Department  in  favor  of  the  40-year  loan 
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term,  the  Department  has  decided  to 
administratively  diange  its  policy  and 
apply  the  longer  loan  term  to  all  equity 
loans  under  ETJHPA,  as  well  as  to 
increase  the  equity  loan  tmms  under 
LIHPRHA  in  accordance  with  section 
316(a)  of  title  m.  Therefore,  this  rule 
amends  §  241.1060  to  provide  for  equity 
loan  terms  of  up  to  40  3rear8  under  Imth 
EUHPA  and  LIHPRHA. 

Section  241.1060  is  also  amended  to 
allow  40-year  loan  terms  for  acquisition 
loans  under  LIHPRHA.  (Acquisition 
loans  were  authorized  under  section 
602(a)  of  LIHPRHA  but  were  not 
authorized  under  ELIHPA,  and  this  t\ile 
does  not  add  acquisition  loans  as  an 
incentive  undw  ELIHPA.)  While  section 
316(a)  permits  the  Department  to  use  its 
discretion  and  insure  acquisition  loans 
for  lo;iger  than  40  years,  HUD’s  practice 
has  always  been  to  insure  loans  for  no 
more  than  40  years.  A  longer  term 
would  pose  a  greater  risk  to  the  FHA 
insurance  fund  and  would  have  little 
impact  on  a  mortgagor.  Extending  the 
loan  term  beyond  40  years  would  result 
in  lower  debt  service  payments,  but  this 
impact  is  de  minimis  after  the  fortieth 
year.  Because  of  this,  the  Department 
will  insure  acquisition  loans  for  a  term 
equd  to  40  years. 

The  revisM  $  241.1060  is  an  interim 
rule  which  is  effective  immediately 
upon  publication  for  LIHPRHA  owners 
and  30  days  after  publication  for 
ELIHPA  owners.  Because  the  public  had 
the  opportunity  to  comment  on  the  20- 
year  loan  term  in  both  the  May  1991 
proposed  rule  and  the  April  1992 
interim  rule;  and  HUD  received  68 

{mblic  conunents  opposed  to  the  20-year 
oan  term  and  in  favor  of  a  40-year  term 
and  no  comments  in  support  of  the  20- 
year  term,  the  Department  believes  it  is 
uimecessary,  in  accordance  with  24  CFR 
10.2,  to  publish  another  proposed  rule 
for  notice  and  comment  prior  to 
implementing  a  regulatory  change 
permitting  40-year  terms  for  equity 
loans  under  ELIHPA.  Therefore,  the 
revised  §  241.1060  is  published  as  an 
interim  rule.  For  owners  receiving 
equity  or  acquisition  loans  as  an 
incentive  undw  LIHPRHA.  the  rule 
change  Is  effective  on  the  date  of 
publication,  in  accordance  with  section 
332  of  title  III.  For  owners  receiving 
equity  loans  as  an  incentive  under 
EUHPA,  the  rule  change  is  effective 
thirty  days  after  the  date  of  publication, 
in  accordance  with  24  CFR  10.2. 

Section  241.1067  (Maximum  Loan 
Amount— Loans  Insured  in  Connection 
With  a  Plan  of  Action  Under  Subpart  B 
of  Part  248  of  This  Chapter) 

Section  316(a)  of  title  HI  amends 
section  241(f)(2)(B)(i)  and  (3)(B)  of  the 


National  Housing  Act  to  require  thrt 
rehabilitation  costs  be  in<duded  in  the 
amount  of  the  maximum  equity  and 
acquisition  loans  insured  imder  section 
241(f).  Section  316(a)  also  deletes 
section  241(f)(6)  of  the  National  Housing 
Act  which  foft  to  the  Secretary's 
discretion  combining  equity  and 
acquisiticm  loans  insiirM  imder  section 
241(f)  with  rehabilitation  loans  insured 
under  section  241(a).  The  preamble  to 
the  April  1992  interim  rule,  at  57  FR 
12031,  addressed  the  Department’s 
intention  to  ccmsider  combining 
rehabilitation  and  equity  or  acquisitions 
loans  in  order  to  facilitate  processing  of 
these  loans. 

The  Senate  Committee  on  Banking, 
Housing,  and  Urban  Affairs  (the 
"Conunittee”),  in  a  report  concerning  S. 
3031,  one  of  &e  bills  mm  which  title 
m  was  derived,  indicates  that  the 
Conunittee  altered  the  position 
originally  taken  by  the  conferees  in 
drafting  LIHPRHA,  where  the  conferees 
expect^  that  combining  the  loans  could 
be  done  effectively.  The  Committee 
concludes  in  the  ^nate  Report  that 
there  is  no  "mechanism  for  combining 
the  underwriting  of  rehabilitation  and 
equity  or  acquisition  loans  under  the 
section  241  program.”  Sen.  Rpt  No. 

332, 102d  Cong.,  2d  Sess.,  at  68. 69  (the 
“Senate  Report").  The  Committee  also 
states  that  S.  3031,  which  contains 
language  identical  to  section  316(a)  (1) 
and  (2)  of  title  Iff,  “would  enable  loans 
insu^  under  section  241(f)  of  the 
National  Housing  Act  to  cover  the 
amount  of  rehabilitation  costs  required 
by  the  preservation  plan  of  action  and 
related  charges.” 

The  Senate  Report  indicates  that  the 
Committee  does  not  intend  for  HUD  to 
combine  section  241(a)  rehabilitation 
loans  with  section  241(f)  equity  and 
acquisition  loans,  as  was  formerly 
contemplated  by  section  241(f)(6). 
Rather,  the  Committee  intends  that 
rehabilitation  costs  and  related  charges 
be  included  as  part  of  the  241(f)  loan. 
This  amendment  authorizes  the 
Department  to  insure  241(f)  equity  and 
acquisition  loans  in  amounts  sufficient 
to  cover  100  percent  of  the  costs  to 
rehabilitate  the  pro)^  plus  all  related 
charges.  Prior  to  this^^endment,  an 
owner  or  purchaser  could  obtain  a 
section  241(al  loans  in  addition  to  a 
241(f)  equity  or  acquisition  loan,  but  the 
241(a)  loan  would  cover  only  90  percent 
of  the  value  of  improvements,  additions 
and  equipment  and  the  owner  or 
purchaser  would  be  required  to  finance 
10  percent  of  the  rehabilitation  costs 
itsmf. 

While  owners  may  now  receive  a 
241(f)  loan  to  cover  all  of  the 
rehifoilitation  costs,  they  will  also  be 


required  to  escrow  a  larger  amount  of 
the  loan  proceeds.  Section  316(a) 
amends  section  241(f)(2)(B)(i)  to  add 
rehabilitation  costs  and  related  charges 
to  an  equity  loan,  however,  section  316 
does  not  amend  section  241(f)(2)(B)(ii) 
which  requires  that  “10  percent  of  the 
loan  amount"  be  escrowed  for  a  5-year 
period.  There  is  no  legislative  history 
indicating  whether  or  not  Congress 
intended  to  leave  section  241(n(2)(B)(ii) 
unamended,  but.  because  section 
241(f)(2)(B)(ii)  immediately  follows  the 
amended  section  241(f)(2)(B)(i),  this 
implies  that  Congress  did  not  merely 
overlook  this  provision,  but  intended  to 
require  a  larger  escrow  deposit,  possibly 
as  a  concession  for  permitting  a  larger 
loan  amount. 

In  the  absence  of  any  legislative 
history  to  the  contrary,  the  Department 
has  not  amended  §  241.1069(a)  which 
requires  that  10  percent  of  total  emiity 
loan  amount  be  placed  in  escrow  for  5 
years.  Owners  of  LIHPRHA  projects  . 
receiving  equity  loans  under  $  241.1067, 
as  amended,  will  be  required  to  escrow 
10  percent  of  the  entire  loan  amount, 
including  rehabilitation  costs  and 
related  (marges.  The  Department 
specifically  requests  comments  firom  the 
public  on  ffiis  interpretation. 

Increasing  the  maximum  equiW  and 
acquisition  loan  amounts  also  amcts  the 
calculation  of  preservation  rents  under 
§  248.121.  Paragraph  (c)  of  §  248.121 
includes  in  the  calculation  of  extension 
preservation  rent,  an  owner’s  annual 
authorized  return  and  debt  service  on 
any  rehabilitation  loan.  Paragraph  (d)  of 
§  248.121  includes  as  part  of  transfer 
preservation  rent,  debt  service  on  an 
acquisition  loan  and  debt  service  on  any 
rehabilitation  loan.  Because 
preservation  rents  must  be  calculated 
early  in  the  preservation  process,  prior 
to  the  cmltmlation  of  actual  loan 
amounts,  the  Department  must  estimate 
certain  factors  in  determining  debt 
service.  In  calculating  the  debt  service 
on  a  rehabilitation  loan,  the  Department 
assumes,  in  accordance  with  section 
241(a)  of  the  National  Housing  Act,  that 
the  loan  amoimt  would  cover  90  percent 
of  the  rehabilitation.  However,  b^use 
section  316(a)  of  title  III  requires  that 
ecpiity  and  acquisition  loans  include 
100  percent  of  the  rehabilitation  costs 
and  related  charges,  this  affects  the 
Department’s  estimates  of  preservation 
rent. 

When  the  owner  is  retaining  the 
property,  it  has  the  (dioi(m  of  receiving 
its  authorized  return  on  an  annual  basis, 
or  receiving  all  or  a  porticm  of  the  return 
in  an  equity  loan.  If  an  owner  chooses 
an  equity  loan.  100  percent  of  the 
rehabilitation  costs  will  be  included  in 
the  loan  amount  and  the  owner  would 
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not  need  a  section  241(a)  rehabilitation 
loan.  If  an  owner  does  not  request  an 
equity  loan,  it  may  cover  90  percent  of 
the  costs  of  rehabilitation  through  a 
241(a)  loan.  However,  at  the  time 
preservation  rents  are  determined,  HUD 
will  not  know  which  route  an  owner 
will  choose.  For  this  reason,  when 
calculating  the  extension  preservation 
rent,  the  Department  will  assume  that 
the  rehabilitation  loan  will  cover  90 
percent  of  the  value  of  improvements, 
additions  and  equipment.  It  is  important 
to  note  that  in  setting  actual  tenant  rents 
at  the  time  the  plan  of  action  is 
approved,  the  Department  will  include 
debt  service  payments  on  rehabilitation 
costs  whether  they  are  included  as  part 
of  the  Section  241(f)  equity  loan  or  in 
a  separate  Section  241(a)  rehabilitation 
loan. 

As  a  result  of  the  statutory 
amendments,  where  the  propterty  is  to 
be  transferred,  a  purchaser  will  receive 
a  section  241(f)  acquisition  loan  which 
will  include  rehabilitation  costs,  making 
it  unnecessary  for  the  purchaser  to 
obtain  a  section  241(a)  rehabilitation 
loan.  Therefore,  when  determining  the 
transfer  preservation  rent,  the 
Department  will  calculate  the  debt 
service  on  a  rehabilitation  loan  which  is 
assumed  to  cover  100  percent  of  the 
rehabilitation  costs  plus  related  charges. 

Section  316(a)(3)(A)  also  amends 
section  241(f)  of  the  National  Housing 
Act  by  adding  as  part  of  the  new 
subparagraph  (A)(i)  the  requirement  that 
equity  loans  have  “amortization 
provisions  which  will,  to  the  extent 
practicable,  support  the  loan  amount 
authorized  *  *  Paragraph  (a)(ii)  of 
§  241.1067  of  the  April  1992  interim 
rule  is  amended  by  this  rule  to  conform 
to  this  requirement. 

Section  241(f)(5)(B)  of  the  National 
Housing  Act,  as  amended  by  section 
316(a)(3)(B)  of  title  HI,  provides  that 
equity  and  acquisition  loans  should  bear 
interest  at  a  rate  agreed  upon  by  the 
mortgagor  and  mortgagee  and  be 
secur^  in  such  manner  as  the  Secretary 
may  require.  No  revisions  to  part  241 
are  needed  to  implement  this 
eunendment.  Section  241.1070  already 
permits  borrowers  and  lenders  to 
determine  interest  rates  for  equity  and 
acquisition  loans.  The  Secretary  was 
authorized  under  section  241(f)  of  the 
National  Housing  Act,  both  before  and 
after  its  amendment  by  LIHPRHA,  to  use 
his  discretion  as  to  loan  security,  and 
§  241.1045  requires  the  lender  to  use 
security  instrument  forms  approved  by 
the  Commissioner. 


Section  241.1 068  (Renegotiation  of  an 
Equity  Loan) 

Section  316(b)  of  title  in  amends 
section  241(f)  of  the  National  Housing 
Act  by  adding  a  new  paragraph  (10) 
directing  the  Department  to  renegotiate 
and  modify  the  terms  of  an  equity  loan, 
at  an  owner’s  request,  if  “the  loan  was 
made"  within  30  days  before  enactment 
of  the  Housing  and  Community 
Development  Act  of  1992  or  within  90 
days  after  such  date  and  the  loan  was 
made  pursuant  to  an  ELIHPA  plan  of 
action  “and  accepted  by  the  Secretary 
for  processing  in  December  1991.”  A 
new  §  241.1068  has  been  added  to  the 
Department’s  regulations  to  implement 
this  provision. 

The  language  of  section  316(b)  is 
ambiguous  in  certain  respects  and  there 
is  no  legislative  history  indicating 
Congressional  intent  behind  this 
provision.  Therefore,  the  Department 
has  used  its  discretion  in  interpreting 
this  provision.  The  statutory  language 
states  that  HUD  should  renegotiate  the 
terms  of  a  loan  depending  on  when  “the 
loan  was  made."  The  plain  meaning  of 
the  phrase  “the  loan  was  made"  seems 
to  refer  to  the  loan  closing.  Hence, 

§  241.1068  provides  for  renegotiation  of 
equity  loans  for  which  a  locm  closing 
occuired  between  September  28, 1992 
and  January  26, 1993. 

Under  section  316(b)  of  title  m,  in 
order  for  an  equity  loan  to  be 
renegotiated,  the  loan  must  also  be 
“made  pursuant  to  a  plan  of  action 
imder  the  provisions  of  [ELIHPA]  and 
accepted  by  the  Secretary  for  processing 
in  D^ember  1991.”  This  language  does 
not  cleeirly  indicate  whether  it  is  the 
loan  application  or  the  plan  of  action 
which  must  have  been  accepted  for 
processing  in  December  1991.  If  it  is 
assumed  that  this  language  refers  to  the 
loan  application,  this  would  indicate  a 
period  of  at  least  nine  months  between 
submission  of  the  application  and  the 
issuance  of  a  commitment.  Because 
commitments  are  generally  issued  in  a 
much  shorter  time  period,  the 
Department  has  assumed  in  this  rule 
that  this  statutory  language  requires  that 
the  plan  of  action,  and  not  the  loan 
application,  must  have  been  submitted 
in  December  1991. 

As  long  as  the  owner  meets  the 
requirements  of  §  241.1068,  and  the 
owner  and  the  lender  agree  to  change 
the  terms  of  the  loan  and  the  change  is 
in  compliance  with  the  Department’s 
regulations  and  statutory  authority,  the 
Department  will  approve  a  refinancing 
or  modify  the  commitment  for  mortgage 
insurance.  However,  imder  section 
241(f)  the  Department  insures  loans 
made  by  private  lenders,  but  the 


Department  is  not  a  party  to  the  loan 
agreement  and  has  no  right  to  require 
renegotiation  of  any  loan  terms. 
Therefore,  if  the  lender  refuses  to 
change  the  loan  maturity,  the 
Department  will  not  modify  its 
commitment  or  approve  any 
refinancing. 

Pursuant  to  section  316(b)  of  title  IB, 
the  Department  will  approve  a 
refinancing  or  modify  the  mortgage 
insurance  commitment  where  su^ 
refinancing  or  modification  involves  a 
change  in  loan  term,  interest  rate,  or 
debt  service  payments,  as  long  as  the 
debt  service  does  not  exceed  the  limits 
established  in  §  241.1065  and  the  loan 
amoimt  does  not  exceed  ninety  percent 
of  the  owner’s  equity,  as  determined  in 
the  approved  plan  of  action. 

Part  248 — ^Preservation  of  Multifamily  ' 
Low  Income  Housing 

Subpart  A — General 

Section  248.5  (Election  To  Proceed 
Under  Subpart  B  or  Subpart  C  of  Tbis 
Part) 

This  rule  revises  §§  248.211, 248.213 
and  248.217  to  require  owners  electing 
imder  §  248.5  to  proceed  imder  subpart 
C  to  comply  with  the  notice 
requirements  of  subpart  B;  revises 
§  248.5  to  require  HUD  to  provide 
sufficient  assistance  to  nonprofit 
organizations  purchasing  projects  for 
which  an  election  was  made,  to  meet 
“project  oversight  costs;”  and  revises 
§  248.5  to  ensure  that  owners  who 
elected  subpart  C  are  not  denied 
incentives  because  of  the  date  they  filed 
a  plan  of  action. 

Section  313(a)  of  title  IB  amends 
section  604(a)  of  LIHPRHA  to  require 
owners  who  elect  to  proceed  under 
ELIHPA.  to  comply  with  sections 
212(b),  217(a)(2)  and  217(c)  of 
LIHPRHA.  These  provisions  require 
owners  to  notify  tenants.  State  and  local 
governments,  and  the  mortgagee  of  its 
submission  to  HUD  of  a  notice  of  intent, 
plan  of  action,  and  any  revisions  to  a 
plan  of  action.  Sections  248.211, 
248.213  and  248.217  have  been 
amended  to  apply  the  LIHPRHA 
notification  requirements  to  owners 
who  elected  to  proceed  imder  ELIHPA. 
HUD  includes  in  the  class  of  owners 
who  “elected”  to  proceed  under 
ELIHPA  not  only  those  owners  who 
filed  a  notice  of  election  to  proceed 
under  §  248.5,  but  all  owners  who 
continued  processing  under  ELIHPA 
after  the  enactment  of  LIHPRHA. 

Section  313(b)(1)(A)  requires  HUD  to 
provide  incentives  sufficient  to  meet 
project  oversight  costs  to  nonprofit 
purdiasers  who  purchase  projects  for 
which  an  election  has  been  made  imder 
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section  604  of  LIHPRHA  to  proceed 
under  ELIHPA.  A  new  paragraph  (e). 
which  restates  the  statutory  language,  is 
added  to  $  248.5  by  this  rule.  A 
definition  of  “proiect  oversight  costs”  is 
also  added  to  §  248.201  of  subpart  C  of 
this  part,  whidi  is  cross-referenced  in 
§  248.5(e).  That  definition  is  discussed 
in  the  preamble  section  concerning 
§248.201.  Sections  248.101,  248.145 
and  248.157  are  also  amended  to 
incorporate  project  oversight  costs  as  a 
cost  for  which  incentives  may  be 
provided  under  subpart  6  for  priority 
purchasers. 

In  a  summary  of  the  Housing  and 
Conununity  Development  Act  of  1902 
presented  on  the  Senate  Floor.  Senator 
Oanston  stated  that  ”the  conferees 
expect  the  Secretary  to  adjust  project 
rents  and  increase  the  section  8 
assistance  provided  to  [priority] 
purchasers — amending  the  approved 
plan  of  action,  if  necessary — ^in  order  to 
cover  project  oversight  expenses,  and  to 
adopt  this  practice  with  respect  to 
future  nonprofit  purchases  imder  the 
transitional  rule.”  138  Cong.  Bee. 

S17909  (October  8, 1992),  (statement  of 
Sen.  Cranston).  This  legislative  history 
implies  that  HUD  should  provide 
additional  incentives  for  project 
oversight  costs  to  owners  who  are 
already  receiving  incentives  under  an 
approved  plan  of  action.  HUD  will  do  so 
upon  the  owner's  request.  Section 
313(b)(1)  of  title  m  amends  Section 
604(c)  of  LIHPRHA  by  adding 
subsection  (l)(b),  which  proUbits  the 
Secretary  from  refusing  to  offer 
incentives  to  owners  filing  plans  of 
action  under  the  Emergency  Low- 
Income  Housing  Act  of  1987  based 
solely  on  when  the  owner  filed  the  plan 
of  action.  The  subsection  further  applies 
this  provision  to  any  owner  who  filed  a 
Notice  of  Intent  tmder  section  222  of 
ELIHPA  before  October  15. 1991. 

The  Department,  to  its  knowledge  has 
never  refused  to  o%r  incentive  to  any 
owner  who  has  filed  a  plan  of  action, 
regardless  of  the  date  of  filing,  under 
ELJHPA.  The  legislative  history  with 
respect  to  this  provision  offers  only  one 
clarification  as  to  its  intent.  The  House 
Committee  report  references  the 
Department’s  chanM  in  policy  for 
offering  increased  distributions  based 
on  revalued  equity  on  July  16, 1991. 

July  16, 1991  is  the  effi^ve  date  of  a 
Notice  of  Redelegation  of  Authority  to 
Regional  Administrators  to  approve 
plws  of  action,  published  on  July  23, 
1991  at  56  FR  33763.  July  16, 1991  is 
also  the  date  that  the  ad^nistrative 
guidance  for  reviewing  and  approving 
plans  of  action  under  ELIHPA,  HUD 
Notice  H91— 29,  ‘Trocessing  Plans  of 
Action  Under  &e  Low-Inonne  Housing 


Preservation  and  Resident 
Homeownership  Act  of  1990”  ("Notice 
H91-29”).  became  effective. 

Until  Notice  H91-29  was  made 
effective,  the  Department  followed  a 
policy  of  allowing  so-called  “imlimited 
distributions,”  access  to  all  suirplus 
cash,  to  any  owner  requesting  increased 
distributions  based  on  revaluated 
equity.  Since  incentives  authorized 
under  section  224  of  ELIHPA  also 
included  access  to  residual  receipts,  an 
owner  could  request  both  incentives  in 
the  plan  of  action,  with  the  effect  of 
having  an  increased  distribution  and 
full  access  to  residual  receipts.  A 
sensible  alternative  was  to  allow 
imlimited  distributions  which  would 
have  the  same  effect.  (A  corresponding 
policy  was  to  allow  aimual  rent 
increases  for  units  receiving  Section  8 
Loan  Management  Set-Aside  assistance 
with  the  Annual  Adjustment  Factor,  and 
to  allow  rent  increases  for  units  not 
receiving  such  Section  8  assistance  by 
an  administrative  formula.)  Further 
since  the  administrative  rent  limitations 
imposed  on  plans  of  action  under 
ELIHPA  might  not  yield  to  any  owner  a 
return  on  equity  refiecting  a  project’s 
full,  revalu^  equity,  allowing 
"unlimited”  distributions  was  viewed 
by  the  Department  as  a  correction  to  a 
design  detect  in  the  authorizing 
legi^ation,  which  was  in  turn 
“corrected”  by  LIHPRHA. 

The  policy  of  allowing  "unlimited 
distributions"  was  found  to  be 
imworkable  when  applied  to  section 
236  projects,  because  it  rendered  the 
collection  of  income  in  excess  of  the 
basic  rent,  required  by  section  236(g)  of 
the  National  Housing  Act,  impossible. 
This  is  the  case  because  the  calculation 
of  basic  rent  requires  a  fixed 
distribution  for  limited  distribution 
mortgagors.  Despite  the  many  changes 
that  ELJQiPA  made  to  both  the  nature 
and  operation  of  a  section  236  project, 
it  had  not  repealed  section  236(g)  and 
the  requirement  to  collect  excess 
income.  In  fact,  section  219  of  LIHPRHA 
reinforces  Congressional  intent  for  the 
Department  to  collect  excess  income 
from  section  236  projects  with  approved 
plans  of  action  under  that  statute. 
Althou^  section  219  of  LIHPRHA  has 
no  legal  bearing  on  the  literal 
construction  of  ELIHPA,  the  Department 
finds  it  instructive  with  respect  to 
Congressional  intent  regarding  section 
236  projects  under  the  general  heading 
of  preservation. 

*rhu8,  the  Department  with  the 
publication  of  Notice  H91-29  reverted 
to  a  policy  of  negotiating  distributions, 
generally  reflecting  net  cash  at  the  end 
of  the  statutory  rent  phase-in  period, 
and  corrected  t^at  was  generally  held 


as  an  administrative  error.  Further,  rent 
increases  would  henceforth  be  governed 
by  the  budgeted  method,  common  now 
to  virtually  all  projects  insured  under 
sections  221(d)(3)  and  236  of  the 
National  Housing  Act.  Although  only  a 
few  Section  236  projects  had  plans  of 
action  approved  with  surplus  cash 
distributions,  the  Department  did  not 
seek  to  renegotiate  the  plans  of  action 
after  the  adoption  of  the  new  policy, 
choosing  not  to  penalize  owners,  who 
had  negotiated  plans  of  action  in  good 
faith,  for  the  Department’s 
administrative  error. 

Section  313(b)(1)  makes  it  clear  that 
the  Congress  wishes  the  Department  to 
return  to  its  policy  of  surplus  cash 
distributions  for  plans  of  action 
approved  imder  ELIliPA.  It  is  also  clear 
that  the  Congress  intends  that  HUD 
continue  to  collect  excess  income  from 
section  236  projects.  Therefore,  section 
221(d)(3)  mortgagors  may  retain  all 
rental  collections  over  and  above 
normal  operating  costs  and  debt  service 
as  distributable,  subject  to  the  surplus 
cash  computation.  Section  236  projects 
may  do  likewise,  subject  to  the 
collection  of  excess  income  and  the 
surplus  rash  computation.  In  order  to 
determine  the  amount  of  excess  income 
to  be  collected,  the  Department  must 
establish  a  basic  rent. 

The  basic  rent  will  be  set  in  the 
following  manner  (1)  Units  assisted  by 
Section  8  loan  management  set-aside 
will  have  a  basic  rent  of  the  lesser  of  the 
Section  8  existing  fair  market  rent  or  the 
rent  for  comparable  unassisted  units;  (2) 
low  income  units  not  assisted  by 
Section  8  loan  management  set-aside 
will  have  a  basic  rent  set  at  30  percent 
of  one  twelfth  of  75  percent  of  the  area 
median  income  (or  125  percent  of  the 
national  median  income,  if  less) 
adjusted  for  imit  size;  (3)  moderate 
income  units  will  have  a  basic  rent  set 
at  30  percent  of  one  twelfth  of  90 
percent  of  the  area  median  income  (or 
125  percent  of  the  national  median 
income,  if  less)  adjusted  for  unit  size. 
Section  236  market  rents  will  be 
established  in  accordance  with  current 
procedures.  Owners  will  be  required  to 
remit  monthly  rental  income  collected 
in  excess  of  the  aggregate  basic  rent,  not 
to  exceed  the  amount  of  the  monthly 
interest  reduction  payments. 

Rent  increases  for  units  assisted  by 
section  8  will  be  adjusted  by  the  Annual 
Adjustment  Factor.  Rent  increases  for 
units  not  assisted  by  Section  8  will  be 
adjusted  by  adjustments  to  the  "factored 
rents”  set  forth  in  Notice  H91-29  or 
when  tenant  incomes  are  recertified, 
depending  on  which  method  the  owner 
chooses  for  determining  tenant  rents  for 
units  not  assisted  by  S^on  8  loan 
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management  aet-aside  at  plan  of  action 
approvaL  Owners  may  at  their  option 
apply  for  and  receive  a  limited 
distributicm  under  ELIHPA.  For  owners 
choosing  this  option,  rent  increases  will 
be  governed  by  the  budget  method. 

Tnere  is  no  requirement  in  section 
313(b)  of  title  in  nor  is  there  any 
indication  in  the  legislative  history  that 
Congress  intended  that  this  provisioa 
retroactively  apply  to  any  owner  who 
has  had  a  plan  of  action  approved  under 
the  conditions  set  forth  in  Notice  H91*- 
29.  Therefore,  the  Department  will  not 
reconsider  plans  of  action  which  have 
received  final  approval  in  accordance 
with  §248.218. 

Any  Section  236  protect  which  has 
received  a  surplus  cash  distribution  as 
an  incentive  will  have  section  236  basic 
and  market  rents  calculated  in 
accordance  %vith  the  above  methodology 
effective  with  the  first  approved 
increase  in  project  rents  ^er  the 
effective  date  of  this  rule.  However,  the 
collection  of  excess  income  foregone 
due  to  the  Department’s  administrative 
error  will  not  be  required. 

Subpait  B — Prepayment  and  Plans  of 
Action  Undo*  the  1990  Act 

Section  248.101  (Definitions) 

Section  248.101  is  revised  by  this  rule 
to  add  definitions  of  “project  oversight 
costs”  and  “proprietary  information.” 
Sections  307, 308(b)  and  313(b)  of  title 
m  require  HUD  to  provide  sufficient 
incentives  to  priority  purchasers  of 
eligible  low  income  housing  under 
UHPRHA.  and  to  noaprofit  purchasers 
of  projects  for  which  an  election  was 
m^e  under  ELIHPA,  to  meet  “project 
oversight  costs.”  The  definition  of 
“projei^  oversight  costs”  recognizes  that 
some  priority  purchasers  may  not  have 
the  experience  and  expwtise  needed  to 
own  and  operate  low  income  housing 
and  may  want  to  hire  a  third  party  to 
provide  assistance,  education  and 
training  for  the  board  and  members  of 
the  priority  or  nonprofit  pvurchaser.  The 
Depaitmmit  may  provide  incentives  to 
cover  costs  incurred  by  priority 
purchasers  hiring  third  parties  to  assist 
the  priority  purchasers’ board  of 
directors  in  making  OKvnwship  and 
management  decisions.  Because  the 
board  of  directors  must  make  all 
ownership  decisions,  project  ovnsight 
costs  must  be  directly  related  to 
educating  and  supporting  the  board  in 
its  decisionmaking.  It  is  intended  that 
third  parties  will  provide  project 
oversight  to  fecilitate  the  ^cticms  of 
the  bo^  of  directors,  rather  than  to 
usurp  the  board’s  responsiUUties.  Since 
proj^  oversi^  is  intended  to  i»ovide 
educi^on  and  training  to  priority 


purdiasers  which  may  nai  have  the 
experieirce  necessary  to  own  and 
operate  low  income  multifemily 
housing,  the  Department  expects  that  as 
priority  purchasers  gain  this  experience, 
project  oversight  costs  will  diminish 
and  eventually  be  eliminated.  The 
Department  is  considering  limiting 
project  oversight  costs  to  the  first  five 
years  of  operation  after  plan  of  action 
approval  and  specifically  requests 
comments  regarding  whether  a  five-year 
limitation  is  reason^le. 

Section  304  of  title  HI  amends  section 
217(a)(2)  and  (c)  of  UHPRHA  to  require 
owDOTS  and  the  Departmmt  to  make 
available  to  the  tenants  and  the  chief 
executive  officer  of  the  appropriate  State 
or  local  government  in  the  jurisdiction 
where  the  housing  is  locat^  copies  of 
all  documentation  supporting  the  plan 
of  action  and  revisions  to  the  plan  of 
action,  except  for  any  documentation 
whidr  HUD  deems  to  be  proprietary 
information.  To  implement  section  304 
of  title  in,  this  rule  adds  a  definition  of 
the  term  “proprietary  information”  to 
§  248.101  and  amends  the  notice 
provisions  of  §  248.135  (c)  and  (f).  The 
amendments  to  §  248.135  (c)  and  (f)  jore 
addressed  in  the  following  discussion  of 
that  section. 

In  his  discussion  on  the  Senate  Floor, 
Senator  Cranston  indicated  that  tenants 
should  have  access  to  “all  information 
submitted  that  is  relevant  to  the 
preservation  process,  with  a  narrow 
exception.  Only  proprietary  information 
is  privileged.  Ihe  privilege  extends  only 
to  inform^on  which  is  equivalent  to 
trade  secrets,  confidential  financial 
information,  such  as  partnership  audits, 
personal  financial  intormation  about 
partners  in  the  ownership  entity,  or 
project  tenants  *  *  *  in  the  case  of 
documoits  that  include  both  proprietary 
and  nonprivileged  information,  it  is  the 
intent  of  the  conferees  that  the 
documents  be  released,  with  the 
proprietary  inf(»mation  redacted.”  138 
Cong.  Rec.  S17909  (October  8. 1992) 
(statement  of  Sen.  Cranston).  The 
Department  has  taken  into  consideration 
this  statemoat  in  formulating  its 
definition. 

Section  248.135  (Plans  of  Action) 

As  discussed  in  the  previous  section, 
section  304  of  title  in  amends  section 
217(aK2)  and  (c)  of  UHPRHA  to  require 
an  oiwnex  and  the  Department  to  m^ 
available,  upon  request,  to  the  tenants 
and  the  i^ef  executive  officer  of  the 
aj^ropriate  State  or  local  government  in 
the  jurisdictimi  where  the  housing  is 
located  copies  of  all  documentation 
supporting  the  plan  of  action  and 
ret^ions  to  the  {dan  of  actioD,  except 


for  any  documentation  which  HUD 
deems  to  be  proprietary  information. 

Section  248.135(c)  currently  requires 
the  owner  to  provide  copies  its  plan 
of  action  to  the  tenant  representative 
and  the  officer  of  State  or  local 
government  to  whom  the  owner 
submitted  a  copy  of  its  notice  of  intent 
The  owner  is  alro  required  to  post  in 
all  occupied  buildings,  a  summary  of 
the  plan  of  acticm  wUch  includes  a 
statMnent  that  the  tenants  may  obtain  a 
copy  of  the  plan  of  action  from  the 
tenant  representative,  the  local  HUD 
office  or  the  owner.  As  noted  in  the 
preamble  to  the  April  1992  interim  rule, 
at  57  FR 12010,  a  plan  of  action  is  a 
complete,  self-contained  document, 
having  all  the  information  necessary  for 
the  Department  to  make  the 
determinations  required  imder 
UHPRHA.  All  supporting 
docmnentation  is  includ^  in,  and  is  a 
part  of.  the  plan  of  action  itself  and  is 
available  to  the  tenants  and  the  State 
and  local  government  under 
§  248.1S3(c).  Howevor,  because  of  the 
direction  in  section  304  of  title  10,  and 
in  the  event  that  there  is  some 
supporting  documentation  that  is  not 
induded  in  the  plan  of  action,  this  rule 
amends  paragraphs  (c)  and  (f)  of 
§  248.135  in  order  to  permit  tenants  and 
the  State  or  local  govemm«Qts  to  request 
copies  of  the  supporting  documentation. 
In  addition,  §  248.101  is  amended,  as 
noted  in  the  preceding  discussion,  to 
add  a  definition  of  “proprietary 
infwmation.” 

Section  248. 141  (Criteria  for  Approval 
of  a  Plan  of  Action  Involving 
Prepayment  and  Voluntary 
Termination) 

Section  305  of  title  in  amends  section 
218  of  UHPRHA  to  require  HUD  to 
issue  written  findings  based  on  an 
analysis  of  the  evidence  it  relies  on  in 
approving  a  plan  of  action  to  terminate 
tte  low  inccune  affordability  restrictions 
on  eligible  low  inccxne  housing.  Section 
305  alw  directs  the  Department  to 
publish,  in  a  regulation,  a  procedure  for 
determining  wdiether  the  conditions 
needed  to  approve  a  plan  of  action  to 
terminate  the  low  inrome  affordability 
restrictions  exist  and  the  type  of 
evidence  the  Department  will  rely  on  in 
making  its  detmmination.  This  rule 
revises  §  248.141  to  include  the 
Department’s  current  policies  and 
procedures,  as  set  forth  in  HUD 
Handbook  4350.6,  “Processing  Plans  of 
Action  Under  the  Low  Income  Housing 
Preservation  and  Resident 
Homeownarriilp  Act  of  1990”  far 
approving  jdans  of  actioa  under  this 
se^on. 
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Section  248.145  ( Criteria  for  Approval 
of  a  Plan  of  Action  Involving  Incentives) 

Section  307(a)  piirports  to  amend 
section  220(d)(2)  of  LIHPRHA  by  adding 
the  parenthetical  language  to  the 
following  provision:  “[s]ub)ect  to  the 
availability  of  amounts  approved  in 
appropriations  Acts,  the  Secretary  shall, 
for  approval  plans  of  action,  provide 
assistance  siifficient  to  enable  qualified 
purchasers  (including  all  priority 
purchasers  other  than  resident  councils 
acquiring  under  the  homeownership 
program  authorized  by  section  226)  to 
*  *  ***  acqtiire  the  project,  pay  debt 
service  on  the  federally  assist^ 
mortgage  and  the  rehabilitation  loan, 
meet  project  operating  exp>enses  and 
establish  adequate  reserves,  receive  an  8 
percent  return  on  actual  cash 
investment,  reimbursement  for 
transaction  expenses  incurred  by 
priority  purchasers  and  training  for 
resident  councils  under  a  resident 
homeownership  program.  This 
provision  establishes  the  level  of 
assistance  the  Department  is  authorized 
to  provide  to  qualified  pxirchasers  under 
LIHPRHA. 

The  effect  of  section  307(a)  would  be 
to  make  section  220(d)(2)  inapplicable 
to  resident  councils  submitting  a 
resident  homeownership  plan. 

However,  because  there  is  no  other 
provision  in  LIHPRHA  which  indicates 
the  level  of  incentives  a  resident  coimcil 
with  a  resident  homeownership  plan 
should  receive,  this  amendment  seems 
to  be  incorrect.  Section  219(a)  sets  forth 
the  amoimt  of  incentives  which  can  be 
provided  to  an  owner  who  retains  the 
project  and  section  220(d)(2)  does  the 
same  for  purchasers  where  the  owner 
decides  to  sell  the  project.  If  section 
220(d)(2)  is  not  applicable  to  resident 
councils  with  a  homeownership  plan, 
they  would  be  the  only  entities  which 
are  not  covered  by  a  statutory  provision 
defining  the  amount  of  incentives  they 
may  receive.  This  interpretation  seems 
contrary  to  the  entire  preservation 
scheme  which  is  intended  to  provide 
owners  with  a  specific  return  on  their 
investment  while  preserving  the  low 
income  housing. 

The  position  that  Congress  did  not 
intend  to  amend  section  220(d)(2)  by 
adding  the  quoted  parenthetical 
language  is  also  supported  by  the  fact 
paragraph  (G)  was  not  delet^  ficm 
section  220(d)(2).  Section  220(d)(2)(G) 
provides  that  the  Department  may 
award  sufficient  incentives  to  a  resident 
coimdl  with  an  approved 
homeownership  plan  to  cover,  inter  alia, 
the  costs  incur^  to  train  the  resident 
council  and  to  provide  homeownership 
training  for  the  tenants.  It  would  be 


unreasonable  to  make  section  220(d)(2) 
inapplicable  to  resident  councils  with  a 
homeownership  plan  and  yet  have  a 
paragraph  in  that  section  which  deals 
solely  with  those  entities. 

Rather  than  amending  section 
220(d)(2).  the  Department  believes  that 
section  307(a)  is  intended  to  amend 
section  220(d)(1)  of  LIHPRHA.  If  the 
quoted  parenthetical  language  were 
added  to  section  220(d)(1),  it  would 
read  as  follows:  “[I]f  the  qualified 
purchase  is  a  resident  coimcil,  the 
Secretary  may  not  approve  a  plan  of 
action  for  assistance  under  this  section 
unless  the  coimdTs  proposed  resident 
homeownership  program  meets  the 
requirements  imder  section  226.  For  all 
other  qualified  purchasers  (induding  all 
priority  purchasers  other  than  resident 
coundls  acquiring  under  the 
homeownership  program  authorized  by 
section  226),  the  Sei^tary  may  not 
approve  the  plan  unless  the  Secretary 
^ds  that  the  criteria  for  approval  imder 
section  222  have  been  satisfied.’* 

Section  222  states  that  incentives  cannot 
be  provided  unless  binding 
commitments  have  been  made  to 
reserve  the  property  as  low  income 
ousing,  to  prated  current  tenants  from 
displacement,  to  regulate  rent  increases 
for  current  and  future  tenants,  and  to 
ensure  that  the  property  is  maintained 
in  accordance  with  housing  quality 
standards. 

In  implementing  section  222,  the 
Department,  in  §  248.145,  inadvertently 
excluded  from  the  criteria  for  approval 
under  section  222  all  resident  coundls. 
instead  of  just  those  resident  councils 
under  the  resident  homeownership 
program.  It  is  likely  that  section  307(a) 
was  intended  to  corred  the 
Department’s  mistake  in  §  248.145. 
Se^on  248.145(a)  is  amended  to  apply 
to  all  resident  coundls,  except  those 
under  the  resident  homeownership 
pra^m. 

while  HUD  interprets  section  307(a) 
as  intending  to  amend  section  220(d)(1), 
section  307(a)  could  have  been  meant  to 
amend  section  221(d)(2)  of  LIHPRHA. 
Section  221(d)(2)  authorizes  the 
Department  to  provide  grants  to 
qualified  purchasers  to  assist  in  the 
completion  of  sales  and  transfers  under 
the  mandatory  sale  procedures.  It  is 
possible  that  the  language  of  section 
307(a)  was  intended  to  exclude  resident 
coundls  purchasing  under  a  resident 
homeownership  plan  from  receiving 
grants  under  section  221(d)(2).  This 
position  could  be  supported  by  section 
226(a)  of  LIHPRHA  which  states  that  a 
resident  homeownership  plan  should  be 
developed  by  “(tlenants  seeking  to 
purchase  eligible  low  income  housing  in 
accordance  with  section  220  *  * 


implying  that  resident  homeownership 
is  only  an  option  under  the  volunteuy 
sale  provisions  of  sedion  220  and  not 
the  mandatory  sale  provisions  of  section 
221.  The  Department  requests 
comments  which  may  clarify  this 
matter. 

Section  308(b)  of  title  III  amends 
section  222(a)(2)(G)(i)  of  LIHPRHA 
which  governs  foture  rent  increases  for 
tenants  residing  in  projeds  with 
approved  plans  of  action.  Prior  to  this 
amendment,  section  222(a)(2)(G)(i) 
stated  that  future  rent  adjustments 
generally  would  be  made  based  on  an 
annual  adjustment  fador  applied  to  the 
portion  of  rent  attributable  to  projed 
operating  expenses  and  by  maxing 
changes  in  the  owner’s  annual 
authorized  return.  Where  there  were 
extraordinary  expenses  which  were  not 
covered  by  the  annual  adjustment  factor 
or  the  owner’s  return,  an  owner  could 
appeal  to  HUD  for  an  additional  rent 
increase.  Section  308(b)  amends  this 
provision  by  deleting  all  references  to 
the  annual  authorized  return  and  by 
adding  the  requirement  that,  when  the 
owner  is  a  priority  purchaser,  the 
annual  adjustment  factor  be  applied  to 
the  portion  of  rent  attributable  to  projed 
oversight  costs,  as  well  as  that  portion 
attributable  to  operating  expenses.  A 
definition  of  the  term  "projed  oversight 
costs’’  is  also  added  to  §  248.101. 

Section  248.153  (Incentives  To  Extend 
Low  Income  Use) 

Section  306  of  title  in  amends  sedion 
219(a)  of  LIHPRHA  to  r^uire  the 
Department  to  provide  incentives  which 
would  be  sufficient  to  permit  an  owner 
to  receive  its  annual  authorized  return 
“for  each  year  after  approval  of  the  plan 
of  action.’’  Section  248.153(a)(1)  is 
amended  accordingly. 

Sedion  306  also  amends  sedion 
219(8)  of  LIHPRHA  to  permit  HUD  to 
provide  the  following  incentives,  in  the 
following  order  of  preference,  to  ensure 
that  an  owner  receives  its  annual  rate  of 
return  during  the  tenant  rent  phase-in 
period:  (1)  permitting  owner  access  to 
residual  receipts  accounts;  (2)  deferring 
remittance  of  excess  rent  payments;  and 
(3)  increasing  rents,  as  permitted  under 
an  existing  Skdion  8  contrad.  To 
implement  this  provision,  the 
Department  adds  a  new  paragraph  (c)  to 
§  248.153  stating  that,  if  necessary  to 
enable  an  owner  to  receive  its  annual 
authorized  return  during  the  tenant  rent 
phase-in  pieriod  required  by 
§  248.145(a)(6),  HUD  shall  permit  the 
owner  to  withdraw  funds  from  the 
residual  receipts  accounts.  If  this  is 
inadequate,  and  the  projed  is  insured  or 
assisted  under  section  236  of  the 
National  Housing  Ad,  the  owner  may 
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defer  remittance  of  excess  income.  If 
both  of  these  incentives  fail  to  permit  an 
owner  to  obtain  the  annual  autnorized 
return,  the  Department  will  then 
temporarily  increase  Secticm  8  rents,  as 
permitted  under  the  existing  Section  8 
contract. 

Seciton  248.153(b)(1)  currently 
permits  an  owner  to  have  access  to  the 
project’s  residual  receipts  accounts,  "as 
necessary  to  enable  the  owner  to  realize 
the  anniial  authorized  return." 

Therefore,  an  owner  will  already  receive 
this  incentive  during  the  rent  phase-in 
period.  Because  the  owner  and  the 
Department  will  be  unable  to  ascertain 
in  the  first  12  months  after  approval  of 
a  plan  of  action  whether  the  incentives 
awarded  under  the  plan  of  action  are 
sufficient  to  enable  the  owner  to  obtain 
its  annual  authorized  return,  the 
additional  remedies  permitted  under  the 
revised  §  248.153(c)  will  be  unavailable 
until  one  year  after  plan  of  action 
approval.  If  an  owner  can  document, 
through  an  audit,  that  it  is  not  receiving 
its  annual  authorized  return,  these 
remedies  may  be  made  available  to  the 
owner  during  the  first  year  after  plan  of 
action  approval.  Otherwise,  at  the  end 
of  the  first  year,  if  it  has  been 
determined  that  an  owner  has  not 
obtained  its  annual  authorized  return, 
an  owner  of  a  section  236  insured  or 
assisted  project  will  be  permitted  to 
defer  remittance  of  excess  rent 
payments,  and  an  owner  of  a  project, 
other  than  one  insured  or  assisted  under 
section  236,  will  receive  an  increase  in 
rents,  to  the  extent  permitted  by  an 
existing  section  8  contract.  At  the  end 
of  the  second  year  of  the  rent  phase-in 
period,  if  it  is  determined  that  an  owner 
of  a  section  236  insured  or  assisted 
project  still  has  not  received  the  total 
annual  authorized  return,  rents  will  be 
temporarily  increased  during  the  phase- 
in  period  to  the  extent  permitted  %  an 
existing  section  8  contract. 

Section  248.157  (Voluntary  Sale  of 
Housing  Not  in  Excess  of  the  Feder^ 
Cost  Limit) 

Sections  307(b)  through  (d)  of  title  III 
amend  section  220(d)(2)  of  UHPRHA  to 
make  available  additional  incentives  for 
priority  purchasers.  Section  307(e) 
amends  section  220(d)(3)  of  UHPRHA 
to  permit  selling  owners  to  retain  a 
project’s  residu^  receipts  account 
without  a  corresponding  decrease  in  the 
sales  price. 

Secmon  307(b)  authorizes  HUD  to 
provide  sufficient  incentives  to  meet 
project  oversight  costs  where  the  owner 
is  a  priority  purchaser.  Section 
220(d)(2)(D)  previously  permitted 
incentives  at  a  level  whi^  would  cover 
project  operating  expenses  and  establish 


adequate  reserves,  but  did  not  include 
proj^  oversight  costs.  Section 
248.157(mK4)  is  amended  to  include 
this  cost  As  previously  noted,  $  248.101 
contains  a  definition  of  "project 
oversight  costs"  which  sets  forth  the 
types  of  costs  which  can  be  covered  by 
incentives. 

Sectiem  307(c)  permits  qualified 
purchasers  to  receive  an  8  percent 
annual  return  on  any  cash  investment, 
other  than  assistance  provided  under 
UHPRHA.  to  acquire  or  rehabilitate  the 
project.  Prior  to  this  amendment, 
section  220(d)(2)(E)  allowed  qualified 
purchasers  to  receive  an  adec^ate  return 
on  any  actual  cash  investment  to 
acquire  the  project.  The  Secretary  was 
authorized  to  use  his  discretion  to 
determine  what  would  be  considered  an 
"adequate  return.”  The  current  section 
248.157(m)(5)  restates  the  statutory 
language  of  section  220(d)(2)(E),  Imt  the 
preamble  to  the  April  1992  interim  rule 
expanded  upon  this  by  stating,  at  57  FR 
12021,  that  HUD  would  “build  into  the 
rent  stream  a  return  on  any  actual  cash 
investment  by  the  purchaser  and  debt 
service  on  any  gap  financing.  The  extra 
income  must  be  ^located  towards  debt 
service  payments  on  the  non-federal 
loan,  or  if  the  return  exceeds  the  debt 
service  on  the  loan,  then  the  siuplus 
cash  must  be  deposited  in  the  residual 
receipts  acemmt  *  *  In  the  Senate 
Report,  on  page  70,  the  Committee  took 
issue  with  the  foct  that  priority 
purdiasers  would  have  to  retiim  any 
surplus  cash  not  needed  for  debt  service 
to  me  residual  receipts  account,  rather 
than  retain  it  for  their  own  purp>oses.  In 
order  to  comply  with  statutory  intent, 

§  248.157(m)(5)  is  revised  to  permit  an 
8  percent  return  for  any  actu^  cash 
investment  made  by  priority  purchasers 
to  rehabilitate,  as  well  as  to  acquire, 
eligible  low  income  housing,  llie 
Department  has  also  amended  its 
administrative  requirement  that  all 
surplus  cash  not  needed  for  debt  service 
be  returned  to  the  residual  receipts 
accoimt.  Instead,  priority  purchasers 
will  be  permitted  access  to  funds  in  the 
residual  receipts  accoimt  which  are  not 
needed  for  project  purposes.  As  is  the 
case  with  for-profit  owners,  HUD- 
approval  will  be  required  before  funds 
may  be  withdrawn  by  priority 
pu^asers  from  the  residual  receipts 
account. 

Section  307(d)  authorizes  HUD  to 
reimburse  priority  purchasers  for  “all 
reasonable  transaction  expenses 
associated  with  acquisition,  loan  closing 
and  implementation  of  an  approved 
plan  of  action."  Section  22CKuK2)(F) 
originally  allowed  priority  purch^rs 
"an  adequate  reimbursement  for 
transaction  expenses  relating  to 


acquisiticxi  of  die  housing,  subject  to 
approval  by  the  Secretary."  Severn 
307(d)  enlarges  the  scope  of  the  term 
“transaction  expenses"  to  permit 
reimbursemeot  of  expenses  incurred  in 
loan  closing  and  implementation  of  an 
approved  plan  of  action,  as  well  as  those 
expenses  incurred  in  acquiring  the 
property.  Section  248.157(m)(6)  is 
revised  to  restate  the  language  of  section 
307(d).  The  Department  specifically 
requeks  cranments  concerning  the  types 
of  expenses  which  may  be  incurred  by 
priority  purchasers  in  implementing  an 
approi^  plan  of  actiem.  The 
Department  will  consider  any  comments 
it  receives  on  this  point  in  order  to 
expand  on  this  provision  in  the 
administrative  guidance  it  is  currently 
formulating. 

In  the  current  $248.157(m)(6),  the 
Department,  using  its  discretion  to 
implement  section  220(d)(2)(F),  placed  a 
cap  on  the  reimbursement  of  transaction 
expenses  at  5  percent  of  the  project’s 
transfer  preservation  equity,  made 
reimbursement  subject  to  HUD’s 
approval  and  required  that  the 
reimbursement  "in  accordance  with 
standards  applicable  to  insured  loan 
transactions  under  this  chapter."  The 
Senate  Report  indicates,  on  page  71,  that 
the  Committee  objected  to  both  the  5 
percent  cap  and  the  requirement  that 
the  reimbursement  be  in  accordance 
with  other  loan  transactions.  "HUD’s 
regulations  arbitrarily  limit  the 
reimbursement  of  transaction  expenses 
in  two  wavs:  first,  by  setting  a  cap  of  5 
percent  of  preservation  equity,  and 
second,  by  conditioning  reimbursement 
on  ‘standards  applicable  to  insured  loan 
transactions  under  this  chapter.’  These 
limits  are  contrary  to  the  legislative 
intent  that  the  reimbursement  be 
‘adequate’  for  all  reasonable  expenses. 
The  limits  are  also  contrary  to  industry 
practice,  because  transaction  expenses 
do  not  correlate  with  the  value  of  [sic) 
size  of  the  property  acquired.”  Because 
of  this  amendment  and  the  Committee‘ 
objections,  %  248.157(m)(6)  is  amended 
to  remove  the  5  percent  cap  and  the 
requirement  that  reimbursement  be 
comparable  to  other  loan  transactions. 

Section  307(e)  amends  section 
220(d)(3)(A)  which  provided  that  where 
a  selling  owner  retained  any  residual 
receipts  from  the  project  upon  sale,  the 
sale  price  would  be  decreased  by  the 
amount  of  the  residual  receipts  being 
retained.  As  noted  in  the  preamble  to 
the  proposed  rule  to  implement 
UHPRHA,  at  56  FR  20277,  published  on 
May  2, 1991,  the  Department  took  the 
position  that  section  220(d)(3)(A),  as 
enacted,  "would  deprive  an  owner  of  a 
portion  of  the  project’s  value”  because 
the  project's  preservation  value  does  not 
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take  into  consideration  the  amount  of 
the  project’s  escrow  accounts,  including 
residud  receipts.  Section  307(e)  corrects 
section  220(d)(3)(A)  by  eliminating  the 
requirement  that  residual  receipts 
retained  by  the  owner  be  deducted  from 
the  sale  price.  Section  248.157(n)  is 
revised  to  implement  this  amendment. 

Section  248.173  (Resident 
Homeownership  Program 

Section  309  of  title  m  amends  section 
226  of  UHPRHA,  which  governs  the 
resident  homownership  program,  to 
prohibit  the  Department  from  requiring 
prepayment  of  the  mortgage  as  a 
condition  of  approving  a  resident 
homeoMmership  plan  of  action;  to 
require  low  income  xise  restrictions  to 
remain  on  all  rental  imits;  and  to  take 
away  the  Department’s  discretion  to 
determine  whether  a  purchase  under  the 
resident  homeownerwip  program 
involves  an  assumption  of  the  mortgage 
and  whether  the  purchasing  entity 
intends  to  own  the  housing  on  a 
permanent  basis. 

Section  248.173(s)  prohibits  resident 
coimdls  frt>m  assuming  the  federally- 
assisted  mortgage  under  a  resident 
homeownersldp  program  where  fee 
simple  owneieUp  of  the  project’s  units 
are  being  transferred  to  the  tenants. 
However,  §  248.175,  which  permits 
resident  councils  to  purchase  and 
operate  a  project  as  a  limited  equity 
cooperative  under  a  resident 
homeownership  plan,  does  not  prohibit 
mortgage  assiunptions.  The  Department 
revises  paragraph  (s)  of  §  248.173  to 
clarify  mat  a  resident  council  may 
choose  to  assume  the  federally-assisted 
mortgage  or  prepay  the  mortgage  in 
connection  with  a  resident 
homeownership  plan.  If  the  resident 
council  chooses  to  assume  the  mortgage, 
the  project  must  be  sold  to  a  limited 
equity  cooperative  pursuant  to  $  248.175 
and  the  project  must  be  operated  as  a 
limited  equity  cooperative. 

The  Department  limits  mortgage 
assumptions  to  limited  equity 
cooperatives  because  where  there  is  to 
be  a  mortgage  assumption,  the  only 
workable  form  of  resident 
homeownership  is  as  a  cooperative 
where  shares  in  the  project  are 
transferred  to  the  tenants,  rather  than 
fee  simple  ownership  of  ^e  imits. 
Section  226(b)(5)(A)(iii)  requires 
homeowners,  whether  puit±asing  a 
share  in  the  project,  or  the  actual  unit, 
to  execute  a  promissory  note  payable  to 
the  Secretary.  It  would  be  infeasible 
where  fee  simple  ownership  of  units  is 
transferred,  to  require  promissory  notes 
for  each  unit,  as  well  as  to  have  a 
mortgage  outstanding  on  the  entire 
proj^ 


Where  the  federally  assisted  mortgage 
is  assumed  by  a  resident  council,  the 
regulatory  agreement  on  the  project 
would  remain  in  place  and  all  current 
and  prospective  homeowners  would  be 
required  to  comply  with  low  income 
restrictions.  Paragraph  (b)(10)  of  section 
226  of  UHPRHA  requires  as  a  condition 
of  assuming  the  mortgage,  that  the  low 
income  restrictions  on  the  project 
remain  in  place  for  the  remaining  useful 
life  of  the  project.  However,  section 
226(b)(3)  of  LIHPRHA  requires  that  only 
initial  homeowners  meet  the  low 
income  restrictions  established  by  HUD. 
(Note  that  the  Department,  in 
§  248.173(g),  requires  initial  owners  to 
fall  within  the  same  type  of  income 
profile  imposed  on  projects  which  are 
transferred  under  §  248.157.) 

Subsequent  owners  are  not  subject, 
either  by  statute  or  by  regulation,  to 
meet  income  requirements.  This  implies 
that  Congress  contemplated  that 
resident  councils  could  choose  to 
assume  the  federally  assisted  mortgage 
and  continue  the  low  income  use 
restrictions  for  the  project’s  remaining 
useful  life  or  could  pay  off  the  mortgage 
and  eliminate  the  low  income  use 
restrictions  once  all  initial  homeowners 
have  sold  their  units  to  subsequent 
owners.  'The  revised  §  248.173(s) 
provides  resident  councils  with  these 
two  options. 

In  order  to  ensure  that  low  income 
use  restrictions  continue  to  be  applied 
to  all  rental  units  for  the  period  during 
which  they  remain  as  rental  units, 
paragraph  (g)  of  §  248.173  is  revised  to 
require  as  a  condition  of  approval  of  a 
resident  homeownership  program,  that 
all  tenants  residing  in  rental  units  be 
subject  to  the  protections  of  §  248.145 
(a)(5).  (a)(6),  (a)(7),  and  (a)(9),  which 
restrict  rent  levels,  and  that  the  rental 
units  be  available  to  new  tenants  in  the 
proportions  of  very  low,  low  and 
moderate  income  tenants,  as  required 
under  $  248.145(a)(8). 

Section  248.175  (Resident 
Homeownership  Program — Limited 
Equity  Cooperative) 

Section  309  of  title  m  also  amends 
section  226(b)(8)  of  LIHPRHA  to  add  the 
phrase  “Except  in  the  case  of  limited 
equity  cooperatives.  *  *  *’’  before 
“resident  councils  shall  transfer 
ownerahip  of  the  property  to  tenants 
within  a  specified  period  of  time  that 
the  Secretary  determines  to  be 
reasonable."  It  is  unclear  whether  this 
amendment  is  intended  to  delete  all 
time  requirements  for  transfer  of 
ownersUp  shares  from  a  limited  equity 
cooperative  to  the  tenants,  such  as  the 
4-year  requirement  imposed  in 
§  248.17S(b),  or  whether  this  is  a 


technical  change  to  omit  limited  equity 
cooperatives  firam  the  requirement  that 
“ownership  of  the  property’’  be 
transferred  in  a  timely  manner  because 
individual  owners  in  a  cooperative  do 
not  obtain  ownership  of  the  property, 
but  a  share  in  the  entire  project. 

Paragraph  (b)  of  $  248.175,  which 
governs  resident  homeownership  by 
limited  equity  cooperatives,  is  revised  to 
delete  the  cross-reference  to 
§  248.173(o),  which  requires  that 
ownership  be  transferred  to  the  tenants 
in  a  timely  manner.  The  Department 
specifically  requests  comments  on  this 
revision. 

Subpail  C — Prepajrment  and  Plans  of 
Action  Under  the  Emergency  Low 
Income  Preservation  Act  of  1987 

Section  248.201  (Definitions) 

As  noted  in  the  discussion  of  §  248.5, 
section  313(b)(1)(A)  of  title  III  requires 
the  Department  to  provide  sufficient 
incentives  to  nonprofit  purchasers  to 
meet  “project  oversight  costs.”  Section 
248.201  of  the  Department’s  regulations 
is  amended  by  this  rule  to  add  the 
definition  of  the  term  “project  oversight 
costs.”  The  definition  in  §  248.201  is 
identical  to  the  definition  adopted  in 
§  248.101,  except  that  the  term 
“nonprofit  pur^aser”  is  substituted  for 
the  term  “priority  purchaser,”  since 
ELIHPA  does  not  create  a  category  for 
priority  purchasers.  The  definition  of 
"project  oversi^t  costs”  is  addressed  in 
the  preceding  discussion  of  §  248.101. 

Section  248.21 1  (Notice  of  Intent  To 
Prepay) 

Section  248.211(b)  of  the 
Depeutment’s  regulations  is  amended  in 
order  to  extend  the  notice  requirements 
of  section  313(a)  of  title  III  to  cover 
those  who  elected  to  proceed  under 
ELIHPA.  The  preceding  discussion 
concerning  §  248.5  addresses  the 
reasoning  Mhind  this  revision.  Section 
248.211(b)  currently  requires  an  owner 
to  submit  a  copy  of  its  notice  of  intent 
to  the  governor  in  the  State  where  the 
project  is  located  or  with  the 
appropriate  State  or  local  government 
agency  for  the  jurisdiction  in  which  the 
project  is  located  and  to  each  tenant  in 
the  project,  as  well  as  to  post  a  copy  of 
the  notice  of  intent  in  each  occupied 
building  of  the  project.  The  Department 
revises  §  248.211(b)  by  including 
language  from  §  248.105(c).  requiring, 
for  owners  who  made  an  election,  that 
the  notice  of  intent  be  submitted  to  the 
chief  executive  officer  of  the  appropriate 
State  or  local  government  in  which  the 
project  is  located,  or  any  officer 
designated  by  executive  order  or  State 
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or  local  law  to  receive  such  information 
and  to  the  mortgagee. 

Section  248.213  (Plan  of  Action) 

The  Department  amends  §  248.213(b) 
of  its  regulations  to  require  owners  who 
made  an  election  to  proceed  under 
EUHPA  to  notify  the  State  and  local 
governments  and  the  tenants  of  the 
submission.  The  rationale  behind  this 
amendment  is  addressed  in  the 
preceding  section  concerning  §  248.5. 
This  revision  incorporates  in 
§  248.213(b),  language  similar  to  that  in 
§  248.135(c)  in  oraer  to  create  a  uniform 
standard  for  notifying  affected  tenants 
and  State  and  locd  governments  imder 
both  preservation  programs. 

While  EUHPA  does  not  create  a 
mechanism  for  identifying  tenant 
representatives,  the  UHPRHA 
requirement  that  the  tenant 
representative  be  given  a  copy  of  the 
plan  of  action  is  retained  in  case  there 
is  a  tenant  representative  who  is  known 
to  the  owner.  Although  section  304  of 
title  m  does  not  extend  the  ban  on 
releasing  proprietary  information  to 
EUHPA,  tne  Department  proposes  to  do 
so  in  this  rule.  There  is  no  basis  for 
permitting  certain  tenants  and  State  and 
local  governments  to  receive  proprietary 
information  and  not  others  simply 
because  of  the  preservation  program 
chosen  by  the  owner. 

Section  248.21 7  (Revisions  to  Plan  of 
Action) 

The  Department  also  amends 
§  248.217,  which  governs  revisions  to 
plans  of  action  submitted  under 
EUHPA.  to  reqiiire  that  all  revisions, 
and  supporting  information,  except  for 
proprietary  information,  be  provided  to 
the  tenants  and  State  and  lo^ 
governments.  The  reasons  for  this 
change  are  discussed  in  the  preceding 
section  concerning  §  248.5.  The 
language  revising  §  248.217  is  derived 
from  the  language  of  §  248.135(f),  as 
amended. 

Subpart  E— Technical  Assistance  and 
Capacity  Building 

Section  312  of  title  m  amends 
UHPRHA  by  adding  new  sections  251 
through  257  which  establish  a  technical 
assistance  and  capacity  building 
program  for  providing  grants  to  resident 
groups,  resident  councils  and 
community-based  nonprofit  housing 
developers.  This  program  is  codified  in 
a  new  subpart  E  whi^  is  added  to  part 
248.  Subpart  E  restates  the  provisions  of 
sections  251  througjh  257.  More  specific 
information  will  be  provided  in  a  Notice 
of  Fund  Availability  (the  "1993  NOFA”) 
which  is  currently  being  drafted  by  the 
Department.  The  Department  intends  to 


award  technical  assistance  grants  on  a 
noncompetitive,  rolling  basis. 

As  enacted,  UHPRl^  did  not  provide 
the  Department  with  authority  to 
provide  funds  prior  to  plan  of  action 
approval  to  priority  purchasers  to  assist 
them  in  org^zing  and  training. 

Pursuant  to  section  220(d)  of  U^RHA, 
funds  could  only  be  provided 
retroactively  rmder  an  approved  plan  of 
action  to  reimburse  priority  purchasers 
for  transaction  expenses  related  to 
acqiiisition  and  resident  councils  for 
training  expenses  incurred  in 
connection  with  a  resident 
homeownership  plan.  However,  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act  of  1992  set  aside  funds  "for  tenant 
and  community-based  nonprofit 
education,  training  and  capacity 
building  *  *  On  September  3, 1992 
at  57  FR  40570,  the  Department 
published  a  Notice  of  Fund  Availability 
(the  "1992  NOFA”)  armormdng 
technical  assistance  and  planning  grants 
which  would  be  awarded  to  certain 
priority  purchasers  in  accordance  with 
the  standards  established  in  the  1992 
NOFA. 

The  Department  is  currently  accepting 
applications  on  a  rolling  basis  imder  the 
1992  NOFA.  In  a  statement  on  the 
Senate  Floor.  Senator  Cranston 
remarked  that  "Ulhe  conferees  expect 
HUD  to  proceed  expeditiously  with  the 
[1992]  NOFA  and  receive  and  approve 
grant  applications  on  the  30  day 
schedule  provided,  while  moving 
forward  with  the  implementation  of  the 
new  technical  assistance  program.  The 
Department  may  run  the  programs 
concurrently  or  sequentially,  but  must 
take  steps  to  assure  that  no  funding  gap 
occurs  between  the  temporary  tec^ical 
assistance  grant  program  and  the 
permanent  program  established  by  this 
title.”  Cong.  R^.  S17910  (October  8, 
1992)  (statement  of  Sen.  Cranston).  HUD 
intends  to  continue  to  accept 
applications  under  the  1992  NOFA  until 
the  funding  set  aside  imder  the  1992 
appropriations  Act  runs  out. 
Applications  for  funding  will  be 
reviewed  in  accordance  with  the 
standards  and  criteria  established  in  the 

1992  NOFA  and  not  based  on  the 
technical  assistance  and  capacity 
building  program  set  forth  in  subpart  E. 
The  Department  intends  to  administer 
grants  under  the  1992  NOFA  and  the 

1993  NOFA  simultaneously. 

Potential  grant  recipients  should  be 

aware  of  the  substantive  differences 
between  the  technical  assistance 
program  set  forth  in  the  1992  NOFA  and 
the  program  established  in  subpart  E. 
Under  the  1992  NOFA,  funds  are 


provided  directly  by  HUD  and  are 
available  in  three  separate  phases;  for 
start-up  funding,  for  an  expression  of 
interest  and  development  of  a  purchase 
offer,  and  for  preparation  of  a  plan  of 
action.  Successfid  applicants  may 
receive  up  to  $25,000  for  phase  I 
activities,  $50,000  for  phase  n  activities 
and  $50,000  for  phase  m  activities. 

Hiose  eligible  for  the  assistance  are 
resident  groups,  resident  councils, 
community  groups,  and  community- 
based  nonprofit  organizations. 

Pursuant  to  subpart  E.  grants  are 
administered  by  intermediaries  selected 
by  HUD.  Resident  organizations  and 
community-based  nonprofit  housing 
developers  may  apply  for  two  types  of 
grants:  Resident  capacity  building  and/ 
or  predevelopment.  Fimding  for  each 
grant  may  not  exceed  $30,000  and 
$200,000,  respectively.  In  addition. 

State  and  local  government  agencies, 
nonprofit  intermediaries,  and 
experienced  resident  councils  and 
community-based  nonprofit 
organizations,  may  apply  for  grants  to 
conduct  community  outreach,  training 
programs,  organization  activities,  and 
any  other  activities  HUD  deems 
appropriate  under  the  preservation 
program. 

Miscellaneous  Matters 

The  Housing  and  Community 
Development  Act  of  1992  contains  two 
additional  provisions,  pertaining  to 
section  8  certificates  and  vouchers  and 
flexible  subsidy  assistance,  which  also 
affect  the  preservation  program.  Section 
141  of  the  Housing  and  Community 
Development  Act  of  1992  amends 
sections  8(c)(4)  and  8(o)(3)(A)  of  the 
United  States  Housing  Act  of  1937  to 
make  eligible  for  section  8  certificates 
and  vou^ers,  tenants  who  have  been 
displaced,  under  section  223  of 
UHPRHA,  as  a  result  of  a  mortgage 
prepayment  or  termination  of  a 
mortgage  insurance  contract  and 
nonpurdiasing  families  residing  in  a 
project  under  a  resident  homeownership 
plan,  pursuant  to  section  226  of 
UHPRHA.  Since  their  enactment, 
sections  223(a)  and  226(bl(6)(B)  of 
UHPRHA  provided  that  displaced 
tenants  and  nonpurchasing  families  are 
eligible  for  section  8  certificates  and 
vouchers.  However,  section  8  was  not 
amended  to  include  these  tenants  and 
families  as  eligible  certificate  and 
voucher  recipients.  Section  141  corrects 
this  oversight.  No  amendment  is  needed 
to  part  248  in  order  to  implement  this 
provision. 

Section  405(d)  of  the  Housing  and 
Community  Development  Act  of  1992 
amends  section  201  of  the  Housing  and 
Community  Development  Amendments 
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of  1078  by  adding  a  proviaion  stating 
that  **(plroJect8  receiving  assistance 
under  t^  section  are  not  eligible  for 
prepayment  inoentivea  under  [ELIHPA] 
or  [UHPRHA].  Projects  receiving 
financial  assistance  under  such  Acts  are 
not  eli^ble  for  assistance  under  this 
section.**  Section  405(b)  of  the  Housing 
and  Omummity  Devel(^ment  Act  of 
1992  repeals  aei^on  201(k)(4)  of  the 
Housing  and  Ccunmunity  I^elopment 
Amendmmts  of  1078  and  estahlishes 
new  selection  criteria  for  awarding 
flexible  subsidy  capital  improvement 
loans,  including  giving  priority  to 
proje^  with  IHJD-insured  mortgages 
over  projects  with  HUD-held  mortgages 
and  those  noninsured  projects  which 
are  assisted  by  State  agendes.  Section 
201(k)(4)  had  created  a  priority  for 
proje^  receiving  incentives  under 
EUHPR  and  UHPRHA,  but  this 
amendment  eliminates  preservation 
projects  from  the  list  of  selection 
criteria.  On  their  fsce,  these 
amendments  would  seem  to  predude 
EUHPA  and  UHPRHA  proje^  from 
receiving  flexible  subsiay  assistance, 
and  vice  versa. 

However,  Cfongress  did  not  amend 
section  224(b)(6)  of  EUHPA  or  section 
219(b)(4)  of  UHPRHA  which  list 
flexible  subsidy  capital  improvement 
loans  as  a  permissible  incmitive.  Nor 
did  Congress  repeal  sections  201(m)(l) 
and  (m)(2)  of  tlm  Housing  and 
Community  Development  Amendments 
of  1978,  wMch  discuss  rental  payments 
for  EUHPA  and  UHPRHA  projects 
receiving  flexible  subsidy  assistance.  In 
addition.  Congress  enaded  section  318 
of  title  in,  requiring  the  Department  to 
present  a  report  to  Congress  detailing 
the  cost  of  providing  presovation 
incentives  to  owners  of  projects  deemed 
ineligible  for  incentives  oeause  the 
owners  entered  into  agreements  to 
maintain  the  projects’  low  income  use 
in  exchange  to  flexible  subsidy 
assistance.  This  report  is  required 
because  Congress  “is  concerned  that 
many  of  these  projects  may  not  be 
preserved,  even  vrith  flexible  subsidy, 
for  lack  of  necessary  additional  funding 
*  *  *  the  report  [should]  include  any 
recommendation  which  &e  Committee 
can  (xmsider  to  ways  to  make  these 
projects  eligible  to  the  preservation 
program  •  *  *”  House  Rpt  No.  760, 
102d  Cong.,  2d  Sess.,  at  117  (the  “House 
Report”).  The  failure  of  Congress  to 
eliminate  capital  improvement  loans  as 
an  incentive,  or  to  delete  all  flexible 
subsidy  provisions  pertaining  to 
EUHPA  and  UHPRHA  projects,  and  the 
fact  that  Congress  is  requesting  a  report 
to  attempt  to  make  projects  with  flexible 
subsidy  eligible  to  incentives,  seem  to 


imply  that  Congress  intended  to 
continue  to  peitot  capital  improvement 
loans  as  an  incentive. 

While  owners  proceeding  under 
EUHPA  or  UHPRHA  may  finance 
rehabilitation  with  a  loan  insured  under 
section  241  of  the  National  Housing  Act, 
a  capital  improvement  loan  is  pretored 
by  nonprofit  purchasers  becaurc 
nonprofit  mortgagors  are  not  subject  to 
the  owner  con^bution  requirements 
imposed  on  for-profit  mortgagors,  the 
interest  rate  on  capital  improvement 
loans  is  lower  than  to  section  241 
loans,  and  capital  improvement  loans 
are  paid  back  from  sx^lus  cash.  The 
amendment  to  section  241(f)  made  by 
section  316(a)  of  title  m  elii^ates  the 
need  for  a  rehabilitation  loan  under 
UHPRHA  because  rehabilitation  costs 
will  now  be  included  in  the  section 
241(f)  equity  and  acquisition  loans. 
However,  capital  improvement  loans 
would  be  beneficial  for  nonprofit 
purchasers  under  EUHPA  whose  only 
other  choice  is  to  finance  improvements 
with  a  section  241(a)  loan. 

In  light  of  the  foregoing,  the 
Department  will  allow  nonprofit 
pundiasers  to  obtain  a  flexible  subsidy 
capital  improvement  loan  as  an 
incentive  rmder  EUHPA.  Because 
nonprofit  purchasers  requesting  capital 
improvement  loans  in  their  plans  of 
action  will  not  be  “receiving  financial 
assistance”  under  EUHPA  or  UHPRHA 
at  the  time  they  are  determined  eligible 
for  flexible  subsidy,  this  position 
not  violate  section  405(d)  of  the  Housing 
and  Community  Development  Act  of 
1992. 

The  Department  intends  to  issue  a 
Notice  of  Fund  Availability  for  capital 
improvement  loans  which  will 
announce  funding  for  HUD-insured 
projects  which  are  being  sold  to 
nonprofit  purchasers  pursuant  to 
approved  plans  of  action  under  EUHPA. 
liiese  projects  will  have  to  conform  to 
the  new  selection  criteria  established  in 
section  201(n)(l)  and  will  be  awarded 
assistance  as  their  appli6ations  are 
received.  Nonprofit  piirchasers  of 
projects  which  do  not  have  mortgages 
insured  by  HUD  will  also  be  eligible  to 
q)ply  for  a  capital  improvements  loan, 
but  because  of  the  statutory  preference 
granted  to  projects  with  HUD-insured 
mortgages  in  section  201(n)(2),  these 
projects  will  not  be  awarded  funding 
until  the  end  of  the  funding  year. 

Findings  and  Other  Matters 

A.  Reffilatoiy  Impact 

This  rule  does  not  constitute  a  “major 
rule”  as  that  term  is  defined  in  section 
1(d)  of  Executive  Order  12291  on 
Federal  Regulations  issued  ^  the 


Presidmit  on  February  17, 1981.  An 
analysis  of  the  rule  indicates  that  it  does 
not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

B.  Enviroiunental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50,  which 
implement  section  102(2)(C]  of  the 
National  Environmental  PoUcy  Act  of 
1969, 42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business 
hours  in  the  Office  of  General  Cfounsel, 
Rules  Docket  Clerk,  room  10276, 451 
Seventh  Street,  SW.,  Washington,  DC 
20410. 

C.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  Order. 

D.  Executive  Order  12606,  The  Family 
The  General  Cfounsel,  as  the 

Designated  Official  under  Executive 
Order  12606,  The  Family,  has' 
determined  ffiat  some  of  the  policies  in 
this  rule  will  have  a  significant  impact 
on  the  formation,  maintenance  and 
general  well-being  of  the  family. 
Achievement  of  homeownership  by  low 
income  families  under  the  regulation 
can  be  expected  to  support  family 
values,  by  helping  families  to  aeffieve 
security  and  independence,  by  enabling 
them  to  live  in  decent,  safe  and  sanitary 
housing,  and  by  giving  them  the  skills 
and  means  to  live  independently  in 
mainstream  American  society.  Since  the 
impact  on  the  family  is  beneficial,  no 
further  review  is  necessary. 

E.  Regulatory  Flexibility  Act 

Under  section  605  of  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601),  HUD 
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certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  it  carries  out  statutorily- 
mandated  limitations  on  prepayment  of 
the  affected  mortgages.  Any  economic 
impact  is  a  direct  consequence  of  the 
statute  and  is  not  separately  imposed  by 
this  rule. 


F.  Information  Collection  Requirements 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 

HUD  Desk  Officer,  room  3001,  New 
Executive  Office  Building,  Washington. 
DC  20503,  for  review  under  the 


provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C  3501-3502).  No 
person  may  be  subject  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approv^  and  assigned  an  0MB 
control  number.  The  0MB  control 
number,  when  assigned,  will  be 
annoimced  by  separate  notice  in  the 
Federal  Register. 


Tabulation  of  Annual  Reporting  Burden: 

Description  of  information  collection  and  applicabie  program 
reference 

Number  of 
resporxjents 

Number  of 
resporwes 
per  response 

Total  annual 
responses 

Hours  per 
resportse 

Total  hours 

A.  Resident  capacity  grant  application  1992  statute:  Section 

248  . 

221.00 

1 

221.00 

5.00 

105.00 

B.  Predevelopment  grant  application  1992  statute:  Section  248 

77.00 

1 

77.00 

10.00 

770.00 

C.  Other  purpose  grants  1992  statute:  Section  248  . 

50.00 

1 

50.00 

10.00 

500.00 

D.  Application  by  intermediaries  1992  statute:  Section  248  . 

50.00 

1 

50.00 

16.00 

800.00 

E.  Voucher  submission: 

1.  Resident  capacity  grantees:  248  . 

221.00 

10 

2,210.00 

0.10 

221.00 

2.  Predeveloprnent  grantees:  248  . 

77.00 

15 

1,155.00 

0.10 

115.50 

3.  Intermediary  grantees:  248  .  . . 

50 

7 

348.00 

0.50 

174.00 

F.  Reporting: 

1.  Resident  capacity  grantees:  248  . 

221.00 

2 

442.00 

1.00 

442.00 

2.  Predeveloprnent  grantees:  248  . . 

77.00 

2 

154.00 

1.00 

154.00 

3.  Other  purpose  grantees:  248  . 

50 

2 

100.00 

1.00 

100.00 

4.  Intermediary  grantees:  248  . 

50 

4 

200.00 

3.00 

600.00 

Q.  Title  II  NOI  to  nr^gages . 

200 

1 

200.00 

0.1 

20.00 

H.  Title  II  plan  of  action  to  tenant  rap  and  state  or  local  govern- 

merrt . 

200 

1 

200.00 

02 

40.00 

Total . 

5,041.50 

G.  Regulatory  Agenda 

This  rule  was  listed  as  item  1473  in 
the  Department’s  Semiannual  Agenda  of 
Regulations  published  on  April  26. 1993 
(58  FR  24382, 24416)  in  accordance 
with  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.137 
(Mortgage  Insurance — Rental  and 
Cooperative  Housing  for  Low  and  Moderate 
Income  Families). 

List  Subjects 

24  CFR  part  236 

Grant  programs — housing  and 
community  development,  I^w  and 
moderate  income  housing.  Mortgage 
insurance.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

24  CFR  part  241 

Energy  conservation.  Home 
improvement.  Loan  programs — Chousing 
and  commimity  development.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  part  248 

Intergovernmental  relations.  Loan 
programs — housing  and  commvmity 
development,  Low  and  moderate 


income  housing.  Mortgage  insiirance. 
Reporting  and  recordkeeping 
reouirements. 

Accordingly,  the  Department  amends 
chapter  n  of  title  24  of  the  Code  of 
Federal  regulations  as  follows: 

PART  236— MORTGAGE  INSURANCE 
AND  INTEREST  REDUCTION 
PAYMENT  FOR  RENTAL  PROJECTS 

1.  The  authority  for  part  236 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1715b-1715z-l;  42 
U.S.C  3535(d). 

2.  In  §  236.10,  paragraph  (e)  is  revised 
to  read  as  follows: 

S  236.1 0  Eligible  mortgagors. 
***** 

(e)  Public  mortgagors.  The  public 
mortgagor  shall  be  a  Federal 
instrumentality,  a  State  or  political 
subdivision  thereof,  or  an 
instrumentality  of  a  State  or  of  a 
political  subdivision  thereof,  which 
certifies  that  it  is  not  receiving  financial 
assistance  from  the  United  States 
exclusively  pursuant  to  the  United 
States  Housing  Act  of  1937  (with  the 
exception  of  projects  assisted  or  to  be 
assisted  pursuant  to  section  8  of  such 
Act)  and  which  is  acceptable  to  the 


Conunissioner.  Such  a  mortgagor  shall 
be  regulated  or  supervised  as  to  rents, 
charges  and  methods  of  operation  in 
such  manner  as,  in  the  opinion  of  the 
Commissioner,  will  effectuate  the 
purposes  of  this  part. 

3.  Section  236.60  is  revised  to  read  as 
follows: 

S236.60  Excms  rental  charges. . 

Except  as  agreed  to  by  the 
Commissioner  pursuant  to  a  plan  of 
action  approved  under  part  248  of  this 
chapter  or  in  coimection  with  an 
adjustment  of  contract  rents  under 
section  8  (c)(10)  of  the  United  States 
Housing  Act  of  1937,  the  mortgagor 
shall  agree  to  pay  monthly  to  ffie 
Commissioner  the  total  of  all  rental 
charges  collected  in  excess  of  the  Basic 
Rent  in  accordance  with  instructions 
prescribed  by  the  Commissioner. 

4.  Section  236.901  is  revised  to  read 
as  follows: 

S  236.901  Audit 

Where  a  State  or  local  government 
receives  interest  reduction  payments 
imder  section  236(b)  of  the  National 
Housing  Act  or  is  the  mortgagor  of  a 
mortgage  insured  or  held  by  the 
Commissioner  under  this  part,  it  shall 
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conduct  audits  in  accwdance  urith  HUD 
audit  requirements  at  24  CFR  part  44. 

PART  a41-8UPPI.EMENTARY 
FINANCING  FOR  INSURED  PROJECT 
MORTGAGES 

5.  The  authority  for  nart  241 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b.  1715Z-6;  42 
U.S.Q  3535(d). 

6.  Section  741.1060  is  revised  to  read 
as  follows: 

1241.1060  Maturity. 

(a)  Equity  loans  shall  have  a  term  not 
to  exce^  40  years;  and 

(b)  Acquisition  loans  shall  have  a 
term  of  40  years. 

7.  Section  241.1067  is  revised  to  read 
as  follows: 

1241.1067  Maximum  loan  amount— loans 
insured  In  connection  wHh  a  plan  of  action 
under  eubpart  B  of  port  248  of  thia  chapter. 

(a)  The  amount  of  the  equity  loan 
shall  not  exceed: 

(1)  The  amoimt  of  rehabilitation  costs 
as  determined  imder  an  approved  plan 
of  action  and  related  charges;  plus 

(2)  The  lesser  of  70  percent  of  the 
extension  preservation  equity  of  the 
project;  or 

(3)  The  amount  the  Commissioner 
determines  can  be  supported  by  the 
project  on  the  basis  of  an  8  percent 
return  on  extension  preservation  equity, 
assuming  normal  debt  service  coverage. 
To  the  extent  practicable,  equity  loans 
shall  have  amortization  provisions 
which  will  support  the  maximum  loan 
amount  authorized  under  this  section. 

(b)  The  amount  of  the  acquisition  loan 
shall  not  exceed: 

(1)  The  amoimt  of  rehabilitation  costs 
as  determined  under  an  approved  plan 
of  action  and  related  charges:  plus 

(2)  Ninety-five  percent  Of  the  transfer 
preservation  equity  of  the  project;  and 

(3)  If  the  pur^aser  is  a  priority 
purchaser,  the  loan  may  include  any 
expenses  associated  with  the 
acquisition,  loan  closing,  and 
implementation  of  the  plan  of  action, 
subject  to  the  approval  of  the 
Commissioner. 

8.  A  new  $  241.1068  is  added  to  read 
as  follows: 

1241.1068  Renegotiation  of  an  equity 
loan. 

The  Commissioner  shall  renegotiate 
and  modify  the  terms  of  an  equity  loan 
insured  under  this  subpart  at  the  request 
of  the  owner  of  the  project  for  which  a 
loan  closing  occurred  if— 

(a)  The  loan  closing  occurred  between 
September  28, 1902  and  January  26, 
1993; 


(b)  The  loan  was  made  pursuant  to  a 
plan  of  action  submitted  under  subpart 
C  of  part  248  of  this  chapter,  and 

(c)  The  plan  of  action  was  accepted  by 
the  Commissioner  for  processing  in 
December  1991. 

PART  248-PREPAYMENT  OF  LOW 
INCOME  HOUSING  MORTGAGES 

9.  The  authority  for  part  248 
continues  to  read  as  follows: 

Ai^arity:  12  U.S.C  17151  note;  12  U.S.C 
4101,  et  seq.;  42  U.S.C  3535(d). 

10.  In  $  248.5,  paragraph  (d)  is 
redesignated  as  paragraph  (f)  and  new 
para^phs  (d)  and  (e)  are  added  to  read 
as  follows: 

S248.5  Election  to  proceed  under  eubpart 
B  or  eubpart  C  of  thIa  part. 

*  R  W  *  * 

(d)  For  an  owner  who  has  elected 
tmder  paragraph  (c)  of  this  section  to 
proceed  under  subpart  C  of  this  part,  the 
Commissioner  shall  provide  sufficient 
assistance  to  enable  a  nonprofit 
organization  that  has  purchased,  or  will 
pxutdiase,  eligible  low  income  housing 
to  meet  project  oversight  costs,  as  that 
term  is  defined  in  §  248.201. 

(e)  The  (Commissioner  shall  not  refuse 
to  offer  incentives  under  §  248.231  to 
any  owner  who  filed  a  notice  of  intent 
imder  §  248.211  before  October  IS, 

1991,  based  solely  on  the  date  of  filing 
of  the  plan  action. 

*  «  R  *  R 

11.  In  §  248.101,  the  following 
definitions  are  added  in  alphab^ical 
order  to  read  as  follows: 

1248.101  Definitiona. 

R  R  R  R  R 

Project  oversight  costs.  Reasonable 
expenses  incurred  by  a  priority 
pii^aser  in  carrying  out  its  ongoing 
ownership  responsibilities  under  an 
approved  plan  of  action.  Project 
oversight  costs  must  be  direikly  related 
to  educating  the  priority  purchaser's 
board  of  directors  or  otherwise 
supporting  the  board  in  its  decision 
maldng.  Project  oversight  costs  may 
include  staff,  overhead,  or  third-party 
contract  costs  for: 

(1)  Ensuring  adequate  and  responsible 
participation  by  the  board  of  directors 
and  the  membership  of  the  priority 
purchaser  in  ownership  decisions, 
including  enstiring  resident  input  in 
these  decisions: 

(2)  Facilitating  long-range  planning  by 
the  board  of  directors  to  ensure  the 
physical,  financial  and  social  viability 
of  the  project  for  the  entire  time  the 

reject  is  maintained  as  low  income 
ousing:  and 


(3)  Assisting  the  ownership  in 
complying  with  regulatory,  use,  loan 
and  grant  agreements. 

Proprietary  information.  That 
information  which  cannot  be  released  to 
the  public  because  it  consists  of  trade 
secrets,  confidential  financial 
infcmnation,  audits,  i)ersonal  financial 
information  about  partners  in  the 
ownership  entity,  or  income  data  on 
project  tenants.  Where  proprietary 
information  cannot  be  separated  fiom 
the  rest  of  a  document,  the  entire 
document  shall  be  deemed  "proprietary 
information"  and  shall  not  be  releasable 
to  the  public.  Where  proprietary 
information  can  be  reasonably 
segregated  from  the  rest  of  the 
document,  the  proprietary  information 
shall  be  deleted  and  the  remainder  of 
the  document  shall  be  releasable  to  the 
public. 

R  R  R  R  R 

12.  Section  248.135  is  amended  by 
revising  the  last  sentence  of  paragraph 

(c)  and  adding  a  new  sentence  to  the 
end  of  that  paragraph  and  by  revising 
the  last  sentence  of  paragraph  (f)  to  read 
as  follows: 


(c)  *  *  *  The  Ckimmissioner  shall 
submit  a  copy  of  the  plan  of  action  to 
the  chief  executive  officer  of  the 
appropriate  agency  of  such  State  or  local 
government  which  shall  review  the  plan 
of  action  and  advise  the  tenants  of  the 
project  of  any  programs  that  are 
available  to  assist  the  tenants  in  carrying 
out  the  purposes  of  this  subpart.  The 
summary  of  the  plan  of  action  posted  by 
the  owner  and  the  copies  of  the  plan  of 
action  submitted  to  the  tenant 
representative,  the  officer  of  State  or 
local  government  to  whom  the  owner 
submitted  a  notice  of  intent  under 
$  248.105(c)  and  the  chief  executive 
officer  of  the  appropriate  State  or  local 
government,  shall  all  state  that,  upon 
request,  the  tenants  and  the  State  or 
local  government,  may  obtain  from  the 
owner  or  from  the  local  HUD  field  office 
a  copy  of  all  documentation  supporting 
the  plan  of  action  except  for  that 
documentation  deemed  "proprietary 
information”  under  §  248.101. 

R  R  R  R  R 

(f)  *  *  *  The  owner  shall  submit  any 
revision  to  the  Ck)mmi8sioner,  and 
provide  a  copy  of  the  revision  and  all 
documentation  supporting  the  revision 
except  for  that  documentation  deemed 
"proprietary  information"  imder 
§  248.101,  to  the  parties,  and  in  the 
manner,  specified  in  paragraph  (c)  of 
this  section. 


1248.135  Plana  of  action. 

R  R  R  R  R 
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13.  In  $  248.141,  paragraph  (b)  is 
redesignated  as  paragraph  (e)  and  new 
paragraphs  (b),  (c),  and  (d)  are  added  as 
rollcms: 

1248.141  Criteria  for  approval  of  a  plan  of 
action  Involving  prapayinant  and  voluntary 
tarmlnation. 

•  •  •  *  * 

(b)  For  purposes  of  approving  a  plan 
of  action  under  this  section,  the 
Commissioner  shall  find  that  the 
requiremoits  of  paragraph  (a)(l}  of  this 
section  have  been  met  if  the  owner 
agrees  to  execute  a  use  agreement  which 
provides  that  rents  for  all  tenants 
residing  at  the  project  at  the  time  of  plan 
of  action  approval  will  not  exceed  the 
limit  established  in  paragraph  (a)(l)(i)  of 
this  section  and  that  no  tenant  riding 
in  the  project  at  the  time  of  plan  of 
action  approval  will  be  involuntarily 
displac^  without  good  cause. 

(c)  For  purposes  of  approving  a  plan 
of  action  under  this  section,  the 
Commissioner  shall  find  that  the 
requirements  of  pcuagraph  (a)(2)  of  this 
se^on  have  been  met  if  the  project  is 
located  in  a  housing  market  area  which 
has  been  determine  to  have  an 
adequate  supply  of  decent,  safe  and 
sanitary  rentm  housing;  and  it  has  been 
determined,  based  on  the  specific 
characteristics  of  the  projert,  that  the 
prepayment  would  not  materially  affect 
the  housing  opportunities  of  low  and 
very-low  income  families. 

(1)  For  purposes  of  this  section,  a 
“housing  ma^et  area*’  is  defined  as  an 
area  where  rental  housing  imits  of 
similar  characteristics  are  in  relative 
competition  with  each  other.  If  a  project 
is  in  a  non-metropolitan  area,  the 
housing  market  area  is  the  county  in 
which  the  project  is  located.  If  the 
project  is  located  in  a  metropolitan  area 
the  housing  market  area  is  t^  primary 
metropolitan  statistical  area  (PMSA),  or 
in  the  case  of  very  large  metropolitan 
areas,  the  housing  market  area  may  be 
a  portion  of  the  F^A.  • 

.  (2)  For  purposes  of  this  section,  a 
housing  market  area  may  be  determined 
to  have  an  adequate  supply  of  decent, 
safe,  and  sanitary  rental  nousing  if  the 
housing  market  area  has  a  soft  rental 
market.  A  soft  rental  market  is  a  housing 
market  area  in  which  the  supply  of 
vacant  available  rental  housing 
significantly  exceeds  the  demand.  A  soft 
rental  marimt  exists  if: 

(i)  There  is  currently  a  surpliis  of 
rental  housing  such  that  the  current 
excess  supply  of  vacant  available 
housing,  plus  units  currently  under 
construction,  is  expected  to  exceed 
demand  for  at  lest  the  next  24  mmrths; 
or 


(ii)  Within  the  next  12  months,  based 
on  the  housing  production  (units 
currently  imder  construction  or  with 
firm  planning  commitments),  in 
combination  with  the  current  supply  of 
available  vacant  imits,  supply  is 
expected  to  exceed  demara  for  at  least 
24  months. 

(3)  In  order  to  determine  whether  the 
housing  market  area  ha  a  soft  rental 
market,  the  Commissioner  shall 
consider  data  from  the  1090  Decennial 
Census  and  the  most  recent  available 
local  data  concerning  changes  in 
population,  households,  employment, 
the  housing  inventory,  residential 
construction  activity,  and  the  current 
and  anticipated  supply/demand 
conditions  within  t^  overall  rental 
market,  as  well  as  the  occupancy  and 
vacancy  situation  in  assist^  housing 
projects  in  the  area,  including 
information  on  waiting  lists  and  the 
experience  of  certificate  and  voudier 
holders  in  finding  units. 

(4)  A  determination  must  also  be 
made  on  whether  the  prepayment 
would  materially  afiect  the  housing 
oppoitimities  of  low  and  very-low 
income  families  in  the  area,  based  on 
the  specific  characteristics  of  the  project 
including  unit  sizes,  the  type  of  tenants, 
e.g.,  eldeiiy,  handicapped,  large 
families,  minorities,  the  location  of  the 
project  with  respect  to  its  proximity  to 
employment  opportunities:  and  the 
availability  of  other  assisted  housing 
within  the  immediate  area.  The 
prepayment  would  be  determined  to 
materially  affect  housing  opportimities 
if: 

(i)  The  project  is  needed  to  assist  in 
preserving  low  income  housing  in  a 
neighbOThood  which  is  being 
revitalized; 

(ii)  The  project  represents  a  rare  • 
source  or  the  only  source  of  low-and 
moderate-income  rmtal  housing  in  the 
immediate  area; 

(iii)  There  is  a  shortage  of  the 
particular  type  of  rental  housing 
provided  by  the  project  such  as  units 
suitaUe  for  the  disabled,  single  room 
occupancy,  or  units  for  large  families; 

(iv)  The  preservation  of  me  housing 
would  be  necessary  to  avoid  adversely 
afiecting  the  housing  opportimities  of 
low  and  very-low  income  families  to 
find  housing  near  employment 
opportunities:  or 

(v)  The  preservation  of  the  housing 
would  be  necessary  to  avoid  adversely 
afiecting  the  housing  opprntimities  of 
minorities  in  the  community  within 
which  the  housing  is  located. 

(d)  Once  the  Commissioner  has 
compiled  the  necessary  data  and 
conducted  the  analysis  under  paragraph 
(c)  of  this  section  the  Conunissioaer 


shall  issue  a  written  finding  to  the 
owner  stating  whether  the  plan  of  action 
to  terminate  the  low  income 
afiordability  restrictions  is  approved  or 
disapproved.  The  written  finding  shall 
contain  a  specific  determination  of 
whether  the  market  area  is  a  soft  rental 
market  and  prepayment  would 
materially  affect  housing  opportunities. 
The  written  finding  shall  i^ude: 

(1)  A  statement  as  to  whether  the 
owner  has  agreed  to  execute  a  use 
agreement  to  protect  current  tenants,  in 
accordance  with  paragraph  (b)  of  this 
section; 

(2)  A  description  of  the  geographic 
boundaries  of  the  housing  market  area 
in  which  the  project  is  located; 

(3)  ^  analysis  of  current  and 
anticipated  supply/demand  conditions 
in  botn  the  overall  rental  market  and  the 
assisted  housing  inventory;  and 

(4)  A  discussion  of  whe^er  the 
prepayment  would  materially  affect  the 
housing  opportunities,  given  the 
specific  characteristics  of  the  project 
***** 

14.  In  §  248.145,  the  introductory  text 
of  paragraph  (a)  and  paragraph  (a)(9)(i) 
are  revised  to  read  as  follows: 

1248.145  Crhsria  for  approvsl  of  a  plan  of 
action  Involving  incantivaa. 

(a)  Approval.  The  Commissioner  may 
approve  a  plan  of  action  for  extension 
of  the  low  income  afiordability 
restrictions  on  an  eligible  low  income 
housing  project  or  for  transfer  of  the 
housing  to  a  qualified  purchaser,  other 
than  a  resident  council  acquiring  the 
project  under  a  resident  homeownership 
plan,  only  upon  a  finding  that — 
***** 

(9)*  *  * 

(i)  Made  by  applying  an  annual  factor, 
to  be  determined  hy  the  Commissioner, 
to  the  portion  of  rent  attributable  to 
operating  expenses  for  the  [Hoject.  and, 
where  the  owner  is  a  priority  purdiaser, 
to  the  portion  of  rent  attributable  to 
project  oversight  costs,  as  that  term  is 
de^ed  in  §  248.101;  and 
***** 

15.  Section  248.153  is  amended  by 
revising  paragraph  (a)(1),  redesignating 
the  existing  paragraphs  (d)  and  (e)  as  (e) 
and  (f),  respectively,  and  ^ding  a  new 
paragraph  (d),  to  read  as  folloivs: 

1248.153  Incentivas  to  extend  low  Income 

use. 

(a)*  *  * 

(1)  Receive  the  annual  authorized 
return  for  the  project  as  determined 
under  $  248.121  for  each  year  after  the 
approval  of  the  plan  of  ac^on; 
***** 

(d)  Rent  phase-in  period.  To  the 
extent  necessary  to  ensure  that  owners 
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receive  the  annual  authorized  return 
during  the  tenant  rent  phase-in  period 
established  in  $  248.145(a)(6),  the 
Commissioner  shall  permit  owners  to 
receive  the  following  additional 
incentives: 

(1)  Access  to  residual  receipts 
accounts; 

(2)  Deferred  remittance  of  excess  rent 
payments;  and 

(3)  Increases  in  rents,  as  permitted 
imder  an  existing  Section  8  contract. 

These  incentives  shall  be  provided  to 
owners  in  the  order  listed.  An  owner 
will  not  be  eligible  to  receive  these 
additional  incentives  unless  it  can 
demonstrate  that  it  is  not  receiving  the 
annual  authorized  return.  Once  an 
owner  has  adequately  demonstrated  that 
it  is  not  receiving  the  annual  authorized 
return,  the  Commissioner  will  provide 
the  owner  with  each  incentive  in  turn 
during  the  rent  phase-in  period,  imtil  it 
has  bMn  determined  that  the  owner  is 
receiving  the  annual  authorized  return. 
***** 

16.  In  §  248.157,  paragraphs  (m)(4), 

(m)(5),  (m)(6),  and  (n)  are  revis^,  to 
read  as  follows: 

{248.157  Voluntary  sale  of  housing  not  in 
excasa  of  Federal  coat  limit 
***** 

(m) *  •  • 

(4)  Meet  project  operating  expenses 
and  establish  adequate  reserves  for  the 
housing,  and  in  the  case  of  a  priority 
purchaser,  meet  project  oversight  costs; 

(5)  Receive  a  distribution  equal  to  an 
8  percent  annual  return  on  any  actual 
cash  investment  made  to  acquire  or 
rehabilitate  the  project; 

(6)  In  the  case  of  an  priority 
purchaser,  receive  reimbursement  for  all 
reasonable  transaction  expenses 
associated  with  the  acquisition,  loan 
closing  and  implementation  of  an 
approved  plan  of  action;  and 
***** 

(n)  Incentives.  The  Commissioner  may 
provide  assistance  for  all  qualified 
purchasers  under  this  subpart  in  the 
form  of  one  or  more  of  the  incentives 
authorized  imder  §  248.153.  The 
incentives  provided  by  the 
Commissioner  to  any  qualified 
purchaser  may  include  an  acquisition 
loan  \mder  subpart  E  of  part  241  of  this 
chapter. 

***** 

17.  In  §  248.173,  paragraphs  (e)(2)(i) 
through  (e)(2)(vi)  are  redesignated 
(e)(2)(ii)  through  (e)(2)(vii),  respectively; 
new  paragraph  (e)(2)(i)  and  (g)(5)  are 
added;  and  paragraph  (s)  is  reivised,  to 
read  as  follows: 


{248.173  Reeldent  homeownership 
program. 

***** 

(e)*  *  * 

(2)*  *  * 

(i)  The  debt  service  on  the  federally- 
assisted  mortgage(s)  covering  the 
project,  when  such  mortgage  is  assumed 
by  ^e  resident  council; 

***** 

(g)  *  *  * 

(5)  All  imits  which  remain  as  rental 
units,  from  the  date  of  approval  of  the 
resident  homeownership  program,  until 
they  are  purchased  by  an  initial  owner 
imder  the  resident  homeownership 
program,  shall  be  maintained  in 
accordance  with  §  248.145  (a)(5),  (a)(6), 
(a)(7).  (a)(8).  and  (a)(9). 
***** 

(s)  Assumption  of  the  federally 
assisted  mortgage(s).  In  connection  with 
a  resident  homeownership  plan,  the 
resident  coimcil  may  assume  a  mortgage 
insured,  held  or  assisted  by  the 
Commissioner  under  part  236  of  this 
chapter  or  under  part  221  of  this  chapter 
and  bearing  a  below  market  interest  rate 
as  provided  under  §  221.518(b)  of  this 
chapter  or  may  choose  to  pay  off  the 
mortgage.  If  the  resident  council  decides 
to  assume  the  mortgage,  the  project 
must  be  sold  piirsuant  to  §  248.175  and 
the  project  must  be  operated  as  a  limited 
equity  cooperative. 

18.  In  §  248.175,  paragraph  (b)  is 
revised  to  read  as  follows: 

{248.175  Resident  homeownfship 
program — Iknitad  equity  cooperative. 
***** 

(b)  The  purchase  of  a  project  by  a 
limited  equity  cooperative  and  the 
operation  of  the  project  by  the  limited 
equity  cooperative  shall  ^  carried  out 
in  accordance  with  the  provisions  of 
§  248.173  (a),  (b).  (c),  (d).  (except  that 
paragraph  (d)(l)(i)  of  this  section  shall 
include  a  statement  of  the  amount  and 
type  of  incentives  requested,  rather  than 
only  the  amount  of  grant  funds 
requested),  (e).  (g)(3),  (i)  (except 
paragraphs  (i)(l)  and  (3)).  (m)  and  (n). 
***** 

19.  In  §  248.201,  a  new  definition  is 
added  in  alphabetical  order  to  read  as 
follows: 

{248.201  OoflnMons. 
***** 

Project  oversight  costs.  Reasonable 
expenses  incur^  by  a  nonprofit 
pii^aser  in  carrying  out  its  ongoing 
ownership  responsibilities  under  an 
approved  plan  of  action.  Project 
oversight  costs  must  be  directly  related 
to  educating  the  nonprofit  piir^aser’s 
board  of  directors  or  othen^se 
supporting  the  board  in  its  decision 


making.  Project  oversight  costs  may 
include  staff,  overhead,  or  third-party 
contract  costs  for: 

(1)  Ensuring  adequate  and  responsible 
participation  by  the  board  of  dilators 
and  the  membership  of  the  nonprofit 
purchaser  in  ownership  decisions, 
including  ensuring  resident  input  in 
these  decisions; 

(2)  Facilitating  long-range  planning  by 
the  board  of  directors  to  ensure  the 
physical,  financial  and  social  viability 
of  the  project  for  the  entire  time  the 
project  is  maintained  as  low  income 
housing;  and 

(3)  Assisting  the  ovmership  in 
complying  with  regulatory,  use.  loan 
and  grant  agreements. 
***** 

20.  In  §  248.211,  paragraph  (b)  is 
revised  to  read  as  follows: 

{248.211  Notice  of  intent  to  prepay. 
***** 

(b)  An  owner  simultaneously  shall  file 
the  notice  of  intent  with: 

(1)  The  chief  executive  officer  of  the 
appropriate  State  or  local  government  in 
which  the  project  is  located,  or  any 
officer  designated  by  executive  order  or 
State  or  loc^  law  to  receive  such 
information; 

(2)  Each  tenant  in  the  project;  and 

(3)  The  mortgagee. 

In  addition,  the  owner  shall  post  a  copy 
of  the  notice  of  intent  in  each  occupied 
building  in  the  project. 
***** 

21.  In  §  248.213,  paragraph  (a)  is 
amended  by  adding  to  the  end  of  the 
paragraph  l^e  following  text  to  read  as 
follows: 

{248213  Plan  of  action. 

(a)  *  *  *  An  owner  shall  submit  the 
plan  of  action  to  the  Commissioner  in 
such  form  and  manner  as  the 
Commissioner  shall  prescribe.  The 
owner  shall  notify  the  tenants  of  the 
plan  of  action  by  posting  in  each 
occupied  building  a  summary  of  the 
plan  of  action  and  by  delivery  of  a  copy 
of  the  plan  of  action  to  the  tenant 
representative,  if  any.  In  addition,  the 
summary  must  indicate  that  a  copy  of 
the  plan  of  action  shall  be  available 
firom  the  tenant  representatives,  whose 
names,  addresses  and  telephone 
numbers  are  indicated  on  the  summary, 
the  local  HUD  field  office,  and  the  on¬ 
site  office  for  the  project,  or  if  one  is  not 
available,  in  the  location  where  rents  are 
collected,  for  inspection  and  copying,  at 
a  reasonable  cost,  during  nonnal 
business  hours.  Simultaneously  with 
the  submission  to  the  Commissioner, 
the  owner  shall  submit  the  plan  of 
action  to  that  officer  of  State  or  local 
government  to  whom  the  owner 
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submitted  a  notice  of  intent  under 
§  246.211(b).  The  summary  of  the  plan 
of  action  posted  by  the  owner  and  the 
copies  of  the  plan  of  action  submitted  to 
the  tenant  representative  and  the  officer 
of  State  or  local  govwnment  shall  all 
state  that,  upon  request,  the  tenants  and 
the  State  or  local  government,  may 
obtain  horn  the  owner  or  from  the  local 
HUD  field  office  a  copy  of  all 
documentation  supporting  the  plan  of 
action  except  for  that  documentation 
deemed  "proprietary  information" 
under  $248,101. 

•  *  ft  *  • 

22.  Section  248.217  is  revised  to  read 
as  follows; 

1248.217  Revisions  to  plan  of  action. 

The  owner  may  from  time  to  time 
revise  the  plan  of  action  before  its 
approval  as  may  be  necessary  to  obtain 
the  commissioner’s  approval  thereof.  An 
owner  shall  submit  any  revision  to  the  ' 
Commissioner,  and  provide  a  copy  of 
the  revision  and  all  documentation 
supporting  the  revision  except  for  that 
documentation  deemed  "proprietary . 
information"  under  §  248.101,  to  the 
parties,  and  in  the  manner,  specified  in 
§  248.213(a). 

PART  248— [AMENDED] 

23.  In  part  248,  a  new  subpeirt  E  is 
added  to  read  as  follows: 

Subpsrt  E— Technical  Assistance  and 
Capacity  Building 

Sec. 

248.401  Purposes. 

248. 40S  Grants  for  building  resident 
capacity  and  funding  p^evelopment 
costs. 

248.410  Grants  for  other  purposes. 

248.415  Delivery  of  assistance  through 
intermediaries. 

248.420  Definitions. 

Subpart  E— Technical  Assistance  and 
Cap^ty  Building 

1248.401  Purposes. 

Th^urposes  of  this  subpart  are: 

(a)  To  promote  the  ability  of  residents 
of  eligible  low  income  housing  to 
participate  meaningfully  in  the 
preservation  process  established  by  this 
part  and  affect  decisions  about  the 
future  of  their  housing; 

(b)  To  promote  the  ability  of 
commimity-based  nonprofit 
organizations  and  resident  councils  to 
acquire,  rehabilitate,  and  competently 
own  and  manage  eligible  housing  as 
rental  or  cooperative  housing  for  low 
and  moderate  income  people;  and 

(c)  To  assist  the  Commissioner  in 
discharging  the  obligation  under 

§  248.157(b)  to  notify  potential  qualified 
purchasei's  of  the  availability  of  projects 


for  sale  and  to  otherwise  facilitate  the 
coordination  and  oversight  of  the 
preservation  program  established  imder 
this  part 

$248,405  Grams  for  buHdfog  rMident 
capacity  artd  fundirtg  pradaveloptnent 
coats. 

(a)  General.  Assistance  made  available 
under  this  subpart  shall  be  used  for 
direct  assistance  grants  to  resident 
oiganizations  and  community-based 
nonprofit  housing  developers  and 
resident  councils  to  assist  the 
acquisition  of  specific  projects 
(including  payment  of  reasonable 
administrative  expense  to  piarticipating 
intermediaries.)  Assistance  made 
available  under  subpart  E  of  this  part 
will  be  distributed  on  a  noncompetitive 
basis.  HUD  will  publish  a  Notice  in  the 
Federal  Register  announcing  the 
availability  of  assistance,  as  well  as  the 
application  requirements  and 
procedures  and  selection  criteria  that 
HUD  will  use  in  making  the  assistance 
available. 

(b)  Allocation.  Thirty  percent  of  the 
assistance  made  available  under  this 
subpart  shall  be  used  for  resident 
capacity  grants  in  accordance  with 
paragraph  (d)  of  this  section.  The 
remainder  shall  be  used  for 
predevelopment  grants  in  connection 
with  specific  projects  in  accordance 
with  paragraph  (e)  of  this  section. 

(c)  Limitation  on  grant  amounts.  A 
resident  capacity  grant  under  paragraph 

(d)  of  this  section  may  not  exceed 
$30,000  per  project  and  a  grant  under 
paragraph  (e)  of  this  section  for* 
predevelopment  costs  may  not  exceed 
$200,000  per  project,  exclusive  of  any 
fees  paid  to  a  participating  intermediary 
by  the  Commissioner  for  administering 
grants  under  this  subpart. 

(d)  Resident  Capacity  grants.  (1)  Use. 
Resident  capacity  grants  imder 
paragraph  (d)  of  this  section  shall  be 
available  to  eligible  applicants  to  cover 
expenses  for  resident  outreach, 
incorporation  of  a  resident  organization 
or  council,  conducting  democratic 
elections,  training,  leadership 
development,  legal  and  other  technical 
assistance  to  the  board  of  directors,  stafi 
and  members  of  the  resident 
organization  or  council. 

(2)  Eligible  housing.  Grants  under  this 
paragraph  (d)  of  this  section  may  be 
provided  with  respect  to  eligible  low 
income  housing  for  which  the  owner 
has  filed  a  notice  of  intent  under 
subpart  B  or  subpart  C  of  this  part. 

(e)  Predevelopment  grants.  (1)  Use. 
Pr^evelopment  grants  under  paragraph 

(e)  of  this  section  shall  be  made 
available  to  community-based  nonprofit 
housing  developers  and  resident 


coundls  to  cover  the  cost  of  organizing 
a  purchasing  entity  and  pursuing  an 
acquisition,  including  third  party  costs 
for  training,  development  consulting, 
legal,  appraisal,  accoimting, 
environmental,  architectural  and 
engineering,  application  fees,  and 
sponsor’s  daff  and  overhead  costs. 

(2)  Eligible  housing.  These  grants  may 
only  be  made  available  with  respect  to 
any  eligible  low  income  housii^  project 
for  which  the  owner  has  filed  a  notice 
of  intent  to  transfer  the  housing  to  a 
qualified  purchaser  in  accordance  «vith 
§  248.105  or  $  248.211,  or  has  filed  a 
notice  of  intent  and  entered  into  a 
binding  agreement  to  sell  the  housing  to 
a  resident  organization  or  nonprofit 
organization. 

(3)  Phase-in  of  grant  payments.  Oant 
payments  under  paragraph  (e)  of  this 
section  shall  be  made  in  phases,  based 
on  performance  benchmarks  established 
by  the  Commissioner  in  consultation 
with  intermediaries  selected  under 

$  248,415. 

(f)  Grant  applications.  Grant 
applications  for  assistance  under 
paragraphs  (d)  and  (e)  of  this  section 
shall  be  received  monthly  on  a  rolling 
basis  and  approved  or  rejected  on  at 
least  a  quarterly  basis  by  intermediaries 
selected  under  §  248.415(b). 

(g)  Appeal.  If  an  application  for 
assistance  under  paragraphs  (d)  or  (e)  of 
this  section  is  denied,  the  applicant 
shall  have  the  right  to  appeal  the  denial 
to  the  Commissioner  and  receive  a 
binding  determination  within  30  days  of 
the  appeal. 

§  248.410  Grants  for  other  purposes. 

The  Commissioner  may  provide 
grants  under  this  subpart  E: 

(a)  To  resident-controlled  or 
community-based  nonprofit 
organizations  with  experience  in 
resident  education  and  organizing  for 
the  purpose  of  conducting  community, 
city  or  countywide  outreach  and 
training  programs  to  identify  and 
organize  residents  of  eligible  low 
income  housing;  and 

(b)  To  State  and  local  government 
agencies  and  nonprofit  intermediaries 
for  the  purpose  of  carrying  out  such 
activities  as  the  Commissioner  deems 
appropriate  to  further  the  purposes  of 
this  part. 

$  248.41 5  Delivery  of  assistance  through 
intermediaries. 

(a)  General.  The  Commissioner  shall 
approve  and  disburse  assistance  under 
§  248.405  and  §  248.410  through  eligible 
intermediaries  selected  by  the 
Cpmmissioner  under  paragraph  (b)  of 
this  section.  If  the  Commissioner  does 
not  receive  an  acceptable  proposal  from 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aeeietant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  N-93-3637;  FR-3473-N-01] 

Funding  Proposal  for  Intermediaries 
for  Administering  Preservation 
Technical  Assistance  Grants,  Outreach 
and  Training  Grants,  and  Other 
Preservation  Activity  Grants 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — ^Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  soliciting  comments  on 
funding  proposal. 

SUMMARY:  This  notice  solicits  comments 
on  a  funding  mechanism  that  will 
subsequently  be  issued  for  effect  for  the 
Department's  Preservation  program.  The 
Department  is  taking  this  unusual  step 
of  inviting  comments  on  a  funding 
methodology  because  of  the  complexity 
of  the  program  and  the  use  of 
intermediaries  as  a  funding  conduit.  In 
addition,  the  Department  is  publishing 
today  a  rule  addressing  new  statutory 
requirements  for  the  program,  which 
were  considered  in  developing  this 
methodology.  Based  on  comments 
received  on  this  notice,  the  Department 
expects  to  issue  the  actual  Notice  of 
Funding  Availability  (NOFA)  later  this 
summer.  Only  at  that  time  should 
applicants  complete  and  submit 
applications  for  the  funding  as 
announced  in  that  NOFA, 

The  following  items  summarize  the 
program  as  it  is  proposed  for  funding  in 
this  dociiment: 

•  The  program  is  intended  to  promote 
the  ability  of  residents  of  eligible  low- 
iifcome  housing  to  participate 
mecmingfully  in  the  preservation 
process  established  by  the  Emergency 
Low  Income  Housing  Preservation  Act 
of  1989  (ELIHPA)  and  the  Low-Income 
Housing  Preservation  and  Resident 
Homeownership  Act  of  1990 
(UHPRHA),  and  to  promote  the  ability 
of  community-based  nonprofit  housing 
developers  ((^Ds)  and  resident  councils 
(RCs)  to  acquire,  rehabilitate,  and  own 
and  manage  competently  eligible 
housing  as  rental  or  homeownership 
property  for  low-  and  moderate-income 
res^ents. 

•  The  funding  component  of  the 
program,  as  would  be  established  in  the 
NOFA  to  be  issued  later,  would  assist 
the  Secretary  in  discharging  his 
obligation  to  notify  qualified  purchasers 
of  the  availability  of  properties  for  sale, 
and  would  otherwise  facilitate  the 


coordination  and  oversight  of  the 
Preservation  program. 

•  As  is  done  in  this  document,  the 
subsequent  NOFA  would  describe  the 
direct  grants  that  would  be  made 
available  through  intermediaries; 
however,  the  Department  would  not 
solicit  for  applications  for  those  direct 
grants  throu^  the  NOFA. 

•  Remaining  funds  from  the 
Preservation  Technical  Assistance 
NOFA  published  September  3, 1992, 
would  also  be  made  available  through 
the  intermediaries  under  the  provisions 
of  the  NOFA. 

•  Funds  would  be  made  available  to 
and  through  eligible  intermediaries 
through  a  competitive  selection  process. 
Local,  State,  regional,  and  national 
intermediaries  may  apply  to  administer 
direct  assistance  grants.  Eligible 
intermediaries  would  also  permitted 
to  apply  to  administer  Other 
Preservation  Grants,  which  would  fall 
into  two  categories:  First,  Outreach  and 
Training  Grants  (to  conduct  commimity, 
city-  or  county-wide  outreach  to 
identify,  organize,  and  deliver  training 
to  residents  of  eligible  low-income 
housing):  second.  Preservation 
Activities  Grants  (to  perform  activities 
that  further  the  preservation  program  in 
the  intermediary’s  jurisdiction). 

•  Intermedianes  administering  grants 
would  receive  processing  fees,  which 
will  be  funded  from  the  available  grant 
funds.  Dollar  amoimts  would  be  made 
available  by  State,  utilizing  the 
Department’s  estimate  of  Preservation 
activity. 

•  In  the  body  of  the  NOFA  would  be 
information  concerning  ehgible 
intermediary  applicants,  the  funding 
available  by  State,  HUD’s  processing  of 
the  interm^iary  applications,  grant 
applicants  eligible  for  direct  assistance, 
as  well  as  the  selection  criteria  with  the 
intermediary  applicants  and  direct 
assistance  grant  applicants. 

•  Direct  assistance  applicants  should 
be  aware  that  the  determination  of 
which  regulatory  requirements -apply  to 
an  acqmsition  would  depend  on  the 
preservation  program  under  which  the 
owner  has  filed  a  Notice  of  Intent.  'Thus 
applicants  must  comply  with  24  CFR 
part  248  and  with  either  ELIHPA  or 
LIHPRHA,  as  appropriate.  (Applicants 
should  note  that  an  Interim  Rule 
revising  24  CFR  part  248  as  published 
in  the  Federal  Register  on  April  8, 1992 
(57  FR 11992).)  Subsequent  revisions  to 
24  CFR  part  248  were  published  on 
December  3, 1992  (57  FR  57312),  and  on 
January  15, 1993  (58  FR  4870),  with 
additional  published  elsewhere  in  this 
issue  of  the  Federal  Register  to  reflect 
new  requirements  of  the  Housing  and 
Community  Development  Act  of  1992. 


DATES:  Comment  due  date:  August  27, 
1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 

Office  of  General  Covmsel,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Washington.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 

Facsimile  (FAX)  comment  are  not 
acceptable.  A  copy  of  each 
commimication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOR  FURTHER  INFOMIATION  CONTACT: 
Kevin  J.  East,  Director,  Preservation 
Division,  Department  of  Housing  and 
Urban  Development,  room  6284,  451 
Seventh  Street,  SW.,  Weishington.  DC 
20410;  telephone  (202)  708-2300.  To 
rovide  service  for  persons  who  are 
earing-  or  speech-impaired,  this 
number  may  be  reached  via  TDD  bv 
dialing  the  Federal  Information  Relay 
Service  on  l-eOO-877-TDDY  (1-800- 
877-8339)  or  202-708-9300.  (Except  for 
the  TDD  munber,  telephone  numbers 
are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  publishing  the  following 
text  solely  for  me  purpose  of  permitting 
interested  persons  to  comment  on  ffie 
memodology  proposed  for  distributing 
me  funds  available  for  me  indicated 
activities.  The  Department  is  taking  this 
imusual  step  of  inviting  comments  on  a 
funding  memodology  because  of  me 
complexity  of  me  program  and  ffie  use 
of  intermeffiaries  os  a  funding  conduit 
In  addition,  me  Department  expects  to 
publish  a  rule  soon  addressing  new 
statutory  requirements  for  ffie  program, 
which  were  considered  in  developing 
this  memodology. 

Potential  Applicants  Should  not 
Con^lete  or  Submit  Applications  Based 
on  Tms  Notice.  A  Notice  of  Fimding 
Availability  (NOFA)  will  be  prepar^ 
later  this  summer,  after  considering 
comments  submitted  in  response  to  this 
notice.  Potential  applicants  should  wait 
until  final  procedures  are  announced  in 
me  subsequent  NOFA  before  devoting 
resources  to  me  application  process. 

I.  Text  of  Document  on  Which 
Comments  Are  Invited  (Do  Not  Submit 
Applications) 

A.  Authority  and  Background 

The  funding  mat  will  be  made 
available  imder  a  subsequent  NOFA  is 
aumorized  by  section  312  of  me 
Housing  and  Community  Development 
Act  of  1992  (Pub.  L  102-550,  approved 
October  28, 1992)  in  order  to  provide 
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assistance  to  resident  groups  and  CBDs 
involved  in  projects  proceeding  under 
the  provisions  of  the  Emergency  Low* 
Income  Housing  Preservation  Act  of 
1987  (Pub.  L  100-242,  section  201  of 
the  Housing  and  Community 
Development  Act  of  1087,  approved 
Feb.  5, 1988)  (ELIHPA)  or  the  Low- 
Income  Houidng  Preservation  and 
Resident  Homeownership  Act  of  1990 
(Pub.  L  101-625,  section  601  of  the 
National  Affordable  Housing  Act 
(NAHA),  approved  NovembOT  28, 1990) 
(UHPRHA). 

The  origins  of  LIHPRHA  are  in 
ELIHPA.  The  purpose  of  ELIHPA  was  to 
preserve  low-income  affordability 
restrictions  on  certain  HUD-insured  or 
assisted  multifamily  projects.  ELIHPA 
authorized  the  use  of  incentives  to 
encourage  owners  to  retain  low-income 
affordability  restrictions  or  to  transfer 
the  property  to  purchasers  who  would 
agree  to  retain  those  restrictions.  The 
f^damental  principles  imderlying 
ELIHPA  were  that  the  low-income 
housing  should  be  preserved  for  the 
intend^  beneficiaries  and  that  owners 
should  be  guaranteed  a  fidr  and 
reasonable  return  on  their  investments. 

ELIHPA  was  intended  to  be  a 
temporary  measure  that  would  allow 
Congress  time  to  fashion  a  permanent 

{)rogram  for  the  preservation  of  existing 
ow-income  housing  projects.  This 
permanent  program  is  LDiPRHA.  which 
replaced  EUHPA  except  to  the  extent 
that  section  604  of  NAHA  provides  a 
transition  option  for  certain  owners.  In 
addition,  sei^on  226  of  LIHPRHA 
establishes  the  Resident 
Homeownership  Program,  under  which 
tenants  may  become  homeowners  of 
eligible  low  income  housing.  The 
Department’s  regulations  implementing 
these  statutory  provisions  were 
published  as  an  Interim  Rule  amending 
24  CFR  part  248  (57  FR 11992,  April  8. 
1992),  and  were  revised  on  December  3, 
1992  (57  FR  57312)  and  January  15, 
1993  (58  FR  4870).  Additional  revisions 
addressing  new  requirements  of  the 
Housing  and  Community  Development 
Act  of  1992  (Pub.  L.  102-550,  approved 
October  28. 1992)  (1992  Act)  are 
included  in  a  rule  published  elsewhere 
in  today’s  Federal  Register.  All 
references  in  this  NOFA  to  $§  248.1 
through  248.183  would  be  to  those 
sections  as  set  out  in  the  subsequent 
revisions. 

(Most  requirements  imder  this  NOFA 
were  impo^  by  title  m  of  the  Housing 
and  Community  Development  Act  of 
1992  and  included  in  the  revision  to  24 
CFR  part  248,  published  elsewhere  in 
today’s  Federal  Register.) 


B.  Request  for  Applications 

Eligible  intermediaries  would  be 
invit^  to  apply  to  administer  funds 
imder  the  provisions  of  this  NOFA. 
Selected  intermediaries  would  be 
required  to  announce  the  availability  of 
direct  grant  funds  and  administer  those 
grant  programs  as  described  in  Sections 
n  and  m  below. 

C.  Allocation  of  Amounts 

The  purpose  of  the  subsequent  NOFA 
would  be  to  make  available  $25  million 
in  funds  to  and  through  intermediaries 
for  eligible  resident  and  community 
organizations  and  for  other  eligible 
applicants  to  perform  outreach,  training, 
and  other  preservation  activities.  The 
dollar  amounts  will  be  made  available 
on  a  State-by-State  basis  for  each  grant 
category  (categories  are  listed  in  parts  1 
and  2  of  this  paramph).  Available 
amoimts  are  listed  at  the  end  of  this 
NOFA.  The  Department  will  rate 
regional  and  State  intermediary 
applications  together.  If  no  intermediary 
applicant  applies  to  administer  grants  in 
a  particular  State,  the  Department  may 
select  a  national  nonprofit  organization 
to  perform  those  activities  in  that  State. 

A  successful  intermediary  applying  to 
administer  grants  for  FY 1993  fimds  will 
also  be  responsible  for  administering 
grant  fimds  made  available  through  FY 
1994  appropriations,  if  any.  The  1992 
Act  authorized  up  to  $25  million  in 
additional  fimds  for  this  purpose  for  FY 
1994.  In  addition,  the  Pr^rvation 
Technical  Assistance  Grant  program 
that  is  currently  being  administered  by 
the  Department  will  be  terminated  at 
intermediary  selection,  and  additional 
unreserved  fimds  from  that  NOFA  will 
be  made  available  through  the 
intermediaries.  The  intermediaries  will 
receive  a  start-up  fee  appropriate  to  the 
scope  of  activities  proposed  and  the 
number  of  States  for  which  it  will 
administer  grant  activities,  and  will 
receive  an  additional  fee  of  up  to  two 
percent  of  the  money  allocated  for  the 
jurisdiction  overseen.  The  start-up  fee 
will  be  proposed  by  the  intermediary  in 
its  response  to  the  NOFA  and  will  be 
negotiated  between  the  Department  and 
the  intermediary.  Total  fees  are  based  on 
the  intermediary  performing  the 
following  activities:  announcing  the 
availability  of  grant  funds;' producing 
and  distributing  application  kits; 
accepting,  reviewfog  and  approving 
grant  applications;  executing  grant 
agreements;  disbursing  grant  funds; 
monitoring  the  grantees’  activities  under 
the  grant  award;  and  maintaining 
documentation  of  grant  activities  for  the 
Department’s  monitoring  of  the 
intermediary. 


1.  Direct  Assistance  Grants 

The  two  forms  of  direct  assistance 
grants  that  will  be  made  available 
through  intermediaries  are  Resident 
Capacity  Grants  and  Predevelopment 
Grants.  These  are  described  in  Sections 
n.A.  and  n.C.  below.  Of  the  $25  million 
available  firom  FY  1993  appropriations, 
$22.5  million  would  be  made  available 
for  these  grants.  Of  that  amount.  $6.75 
million  would  be  available  for  Resident 
Capacity  Grants,  and  $15.75  million 
would  ^  available  for  Predevelopment 
Grants.  Of  any  additional  fimds  made 
available  under  this  program,  90  percent 
will  be  set  aside  for  Dir^  Assistance 
Grants,  and,  of  that,  30  percent  will  be 
set  aside  for  Resident  Capacity  Grants 
and  70  percent  for  Predevelopment 
Grants.  The  dollar  amounts  available 
directly  to  the  resident  and  community 
organizations  shall  be  limited  to  $30,000 
for  Resident  Capacity  Grants  and 
$200,000  for  Predevelopment  Grants. 

The  Predevelopment  grants  will  be 
funded  in  at  least  two  phases;  the 
performance  benchmarks  for  these 
phases  will  be  negotiated  between  the 
Department  and  selected  intermediaries 
prior  to  direct  assistance  application 
submission. 

2.  Other  Purpose  Grants 

The  two  forms  of  Other  Purpose 
Grants  that  will  be  made  available 
through  intermediaries  are  Outreach 
and  Training  Grants  and  Preservation 
Activities  Chants.  Of  the  $25  million 
available  firom  FY  1993  appropriations, 
$2.5  million  is  being  made  available  for 
these  grants.  Of  any  additional  funds 
made  available  under  this  program.  10 
percent  will  be  set  aside  for  Other 
Purpose  Grants.  Outreach  and  Training 
Grants  will  be  available  for  resident- 
controlled  or  community-based 
nonprofit  organizations  with  experience 
in  resident  location  and  organizing,  to 
identify  and  organize  residents  of 
eligible  low-income  housing. 
Preservation  Activities  Grants  will  be 
made  available  to  State  and  local 
government  agencies  and  nonprofit 
intermediaries  for  the  purpose  of 
carrying  out  activities  that  further  the 
preservation  program  in  their 
jurisdiction.  Other  Purpose  Grant  funds 
will  be  made  available  by  the 
intermediary  on  a  competitive  basis  as 
fimds  become  available. 

C.  Eligibility 

1.  Tasks 

Intermediaries  may  apply  for  any  and 
all  parts  of  the  intermemary  tasks 
described  in  this  NOFA.  The  three 
distinct  tasks  are: 
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•  Administering  resident  capacity 
grants; 

•  Administering  predevelopment 
grants; 

•  Administering  other  purpose  grants. 
Through  its  application,  an 
intermediary  must  describe  the  specific 
jurisdiction  in  which  it  proposes  to 
perform  such  tasks.  States  may  be 
subdivided  for  purposes  of  the  NOFA 
activities  based  on  the  number  of 
eligible  low-income  housing  projects  in 
the  State,  provided  there  is  no 
duplication  of  geographic  coverage  for 
any  administrative  task.  Specific 
intermediary  tasks  will  include  the 
following: 

•  Advertising  fund  availability  for  the 
jurisdiction  overseen. 

•  Producing  and  distributing  grant 
application  kits  (a  sample  kit  will  be 
provided  by  the  Department). 

•  Accepting  grant  applications. 

•  Reviewing  and  approving  grant 
applications. 

•  Vouchering  for  funds  through  the 
Department. 

•  Disbursing  grant  funds. 

•  Monitoring  activities  under  the 
grant,  including  compliance  under  the 
grant  agreement. 

•  Reporting  to  the  Department  at  least 
quarterly  on  the  status  of  applications 
and  grants. 

•  Maintaining  grant  documentation 
for  HUD  monitoring  and/or  audits. 

2.  Eligible  Intermediaries 

(a)  General  definition.  An  eligible 
intermediary  applicant  is  a  State, 
regional,  or  national  nonprofit  of  quasi¬ 
public  organization,  or  a  State  or  local 
housing  agency  that  has  as  a  central 
purpose  of  its  organization  the 
preservation  of  low-income  housing  and 
the  prevention  of  displacement  of  low 
and  moderate  income  residents.  An 
eligible  intermediary  must  not  receive 
direct  Federal  appropriations  for 
operating  support.  All  intermediaries 
must  have  a  record  of  service  to  low- 
income  individuals  or  community-based 
nonprofit  housing  developers  in 
multiple  communities  and  meet  the 
stand^ds  of  fiscal  responsibilities 
established  in  OMB  Circular  A-110  and 
A-122  or,  if  a  State  or  local  agency,  24 
CFR  85.  In  addition,  intermediaries 
must  have  experience  with  the 
allocation  or  administration  of  grant  or 
loan  funds. 

(b)  Applicant  categories,  (i)  A 
nation^  nonprofit  applicant  must  also 
have  been  in  existence  for  at  least  five 
years  and  be  classified  as  an  exempt 
organization  under  section  501(c)(3)  of 
the  Internal  Revenue  Code  of  1986. 

(ii)  A  regional  or  State  nonprofit 
applicant  mrist  also  have  been  in 


existence  for  at  least  three  years  and  be 
classified  as  an  exempt  organization 
imder  section  501(c)(3)  of  the  Internal 
Revenue  Code  of  1986  or  be  otherwise 
a  tax-exempt  entity. 

(iii)  A  State  or  local  agency. 

3.  Ineligible  Intermediary  Activities 

Examples  of  activities  that  are  not 
eligible  to  be  funded  to  intermediary 
grantees  include: 

•  Activities  not  directly  related  to  the 
tasks  listed  in  Section  I.C(1)  of  this 
NOFA; 

•  Activities  funded  through  the  grants 
the  intermediary  is  administering; 

•  Entertainment,  including  associated 
costs  such  as  food  and  beverages; 

•  Payments  of  fees  for  lobbying 
services; 

•  Activities  funded  from  other 
sources;  and 

•  Activities  completed  prior  to  the 
date  funding  is  approved  under  this 
NOFA. 

D.  Selection  Criteria 
1.  Threshold 

Intermediary  grantees  must  meet 
minimum  criteria  described  in  Section 

1. C(2),  above.  If,  in  its  review,  the 
Department  determines  that  the 
applicant  does  not  meet  the  threshold 
criteria,  the  application  will  be  rejected. 
If  the  application  does  meet  the 
threshold  criteria,  then  the  Department 
will  select  grantees  through  a  rating  and 
ranking  competition  described  in 
Section  I.D(2).  below. 

2.  Preferences  and  Factors  for  Award 

The  intermediary  applications  would 
be  rated  and  ranked  on  a  point  system 
with  the  ma3dmum  point  score  of  100. 
The  Department  would  first  rate  and 
rank  all  State,  local,  and  regional 
applications  submitted.  The  Department 
will  then  rate  and  rank  all  national 
intermediary  applications  to  select  an 
intermediary  for  States  or  regions  for 
which  no  other  eligible  intermediary, 
acceptable  to  the  Secretary,  has 
submitted  a  proposal  to  participate.  If 
no  national  intermediary  applies  to 
perform  NOFA  activities,  the 
Department  will  administer  direct 
assistance  grant  funds  for  all  areas 
without  an  acceptable  intermediary.  The 
points  will  be  allocated  based  on  the 
categories  below: 

(a)  Preservation  experience.  (25 
points)  The  Secretary  shall  give  priority 
to  applications  from  eligible 
intermediaries  with  demonstrated 
expertise  or  experience  with  ELIHPA 
andUHPRHA. 

(b)  Range  of  activities.  (25  points) 
Preference  points  will  be  given  to 


intermediaries  proposing  to  do  all  tasks 
described  in  this  NOFA:  administering 
Resident  Capacity  Ckants;  administering 
Predevelopment  Grants;  and 
administering  Other  Purpose  (kants. 
Preference  will  also  be  given  to 
organizations  applying  to  administer 
both  the  Resident  Capacity  Grants  and 
the  Predevelopment  Grants  over  an 
intermediary  applying  to  administer  just 
one  of  those  grant  programs.  The 
Department  will  consider  joint  venture 
applications  as  long  as  one  eligible 
intermediary  is  identified  in  the 
application  as  the  primary  applicant 

Cc)  Direct  experience.  (25  points) 
Preference  will  be  given  to 
intermediaries  who  have  direct 
experience  performing  the  tasks  for 
which  they  have  applied.  This  would 
include  administration  of  grants  to 
resident  organizations,  administration  of 
grants  to  nonprofit  organizations  and/or 
State  or  local  agencies,  and  monitoring 
of  noimrofit  grantees. 

(d)  Organizational  capacity.  (25 
points)  Priority  will  be  given  to  an 
applicant  that  submits  evidence  that  the 
organization  can  implement  the 
proposed  activities  in  the  most  efficient 
manner,  based  on  demonstrated 
organizational  capacity  and  staff 
expertise. 

n.  Direct  Assistance  Applications 

A.  Definitions^ 

(1)  General  Definition 

An  eligible  applicant  must  inform 
residents  of  all  occupied  units  that  they 
are  applying  for  a  grant  An  eligible 
applicant  is  one  of  the  following  entities 
that  complies  with  the  following 
applicable  criteria: 

la)  Resident  group.  For  an  applicant 
to  be  consider^  a  resident  group  the 
following  must  be  submitted: 

(i)  Evidence  that  adult  residents  of  the 
greater  of  5%  of  the  occupied  imits  or 
10  imits  of  the  subject  property  are 
members; 

(ii)  A  copy  of  a  notice  announcing  an 
organizational  meeting  to  discuss 
resident  participation  in  decisions 
affecting  the  project; 

(iii)  A  copy  of  the  agenda  of  the 
organizational  meeting  referred  to  in 
item  (ii)  of  this  para^ph;  and 

(iv)  A  list  of  attendees  of  the 
organizational  meeting  referred  to  in 
item  (ii)  of  this  paragraph. 

(b)  Resident  Council.  For  an  applicant 
to  be  considered  an  RC,  it  must  meet  the 
definition  of  “resident  council"  as  set 
out  in  §  248.101. 

(c)  Community  Based  Nonprofit 
Housing  Developer.  For  an  applicant  to 
be  considered  a  CBD  it  must  submit 
evidence  that  it: 
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(i)  b  classified  as  tax  exempt  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1986; 

(ii)  Has  been  in  existence  for  at  least 
2  years  prior  to  the  date  of  grant 
application; 

Ciii)  Has  a  record  of  service  to  low- 
and  moderate-income  people  in  the 
community  in  which  the  project  is 
located: 

(iv)  b  organized  at  the  neighborhood, 
d^,  county,  or  a  multi-county  level; 

(v)  In  the  case  of  an  organization 
seeking  to  acquire  eligible  housing 
under  LIHPRHA.  agrees  to  form  a 
purchasing  entity  that  conforms  to  the 
definition  of  a  community-based  non- 
profit  organization  (CBO)  in  24  CFR 
248.101; 

(vi)  Agrees  to  use  ib  best  efforts  to 
secure  majority  tenant  consent  if  the 
organization  seeks  to  acqvdre  the  project 
for  which  grant  assistance  is  request^; 
and 

(vii)  Certifies  that  ib  organization 
does  not  violate  the  regulatory 
definition  of  a  Related  Party  as  set  forth 
in  24  CFR  248.101.  and  that  no 
individual  with  a  conflict  of  interest 
with  the  owner  entity  will  receive  grant 
funds. 

(2)  Resident  Capadty  Ckant  Applicanb 

Resident  (Capadty  applicanb  must 
meet  the  criteria  listed  in  Section  n.A(l) 
of  this  NOFA.  In  addition,  these  granb 
may  be  made  only  with  respect  to 
eligible  low-income  housing,  as  defined 
in  24  CFR  248.101.  for  whi^  the  owner 
has  filed  a  Notice  of  Intent  under 
ELIHPA  or  an  Initial  Notice  of  Intent 
under  UHPRHA. 

(3)  Predevelopment  Grant  Applicanb 

Predevelopment  (^rant  applicanb 
must  be  RCs  or  CBDs  meeting  the 
criteria  listed  in  Section  nA.(l)  of  this 
NOFA.  These  granb  may  be  made  only 
with  respect  to  eligible  low-income 
housing  projecb  for  which  the  owner 
has  fil^  an  initial  or  second  Notice  of 
Intent  to  transfer  the  housing  to  a 
qualified  purchaser  under  LUIPRHA.  or 
has  filed  any  Notice  of  Intent  under 
LIHPRHA  or  ELIHPA  and  the  owner  has 
entered  into  a  binding  agreement  to  sell 
the  housing  to  the  applicant 
organization.  In  addition,  these  granb 
may  be  made  only  to  organizations 
seeldng  to  purchase  the  property  with  a 
majority  of  resident  support  for  the 
pu^ase. 

B.  Ineliffble  Direct  Assistance 
Applicants 

(1)  Entities  that  have  applications 
pending  for  funds  under  any  of  the 
HOPE  2  granb  are  not  eligible  to  apply 
for  fundfog  under  this  NOFA  (because 


the  owner  would  have  already  elected  to 
proceed  under  the  distinct  requirements 
applicable  to  HOPE  2  grants,  and  b 
precluded  from  concurrently  filing  the 
prerequisite  Notice  of  Intent  imder  . 
LIHPRHA  or  ELIHPA).  An  entity  that 
had  been  selected  for  HOPE  2  funding 
is  ineligible  to  apply  for  a  grant  under 
this  NOFA  until  notified  by  the 
administering  HUD  Field  Office  that  the 
HOPE  grant  has  been  terminated  due  to 
the  owner's  filing  of  a  Notice  of  Intent 
under  ELIHPA  or  LIHPRHA. 

(2)  Entities  that  have  been  awarded 
granb  under  the  Preservation  NOFA 
issued  September  3. 1992  (57  FR  40570). 
entitibd  Technical  Assistance  Ckanb  for 
Resident  Groups.  (Community  (koups. 
and  Community-Based  Nonprofit 
Organizations  and  Resident  Coimdls. 
may  not  receive  funds  made  available 
with  respect  to  any  projecb  for  which 
those  granb  were  funded  under  this 
NOFA  for  technical  assistance  until  all 
funds  awarded  to  the  grantee  under  the 
1992  NOFA  have  been  expended.  The 
total  grant  award  from  the  September  3. 
1992  NOFA  and  this  NOFA  may  not 
exceed  the  funding  limib  of  this  NOFA. 

C.  Eligible  Direct  Assistance  Grant 
Activities 

(1)  Resident  Capacity  Granb 
Resident  Capacity  Granb  may  be  used 

to  cover  expenses  for  the  following 
activities: 

•  Resident  outreach; 

•  Legal  services  to  incorporate  the 

'  resident  organization  or  RC.  esbblish  a 
board  or  directors,  write  by-laws,  or 
establish  non-profit  status; 

•  Accoimting  services  for  budgeting, 
planning,  and  creation  of  accoimting 
systems  that  are  in  compliance  with 
0MB  Circular  A-110  or  A-122; 

•  Conducting  resident  meetings  and 
democratic  elections; 

•  Training  residenb  and  developing 
resident  leaaership; 

•  Other  technical  assistance  related  to 
developing  the  capacity  of  the  residenb 
of  the  organization  to  meaningfully 
participate  in  decisions  related  to  the 
project. 

(2)  Predevelopment  Granb 
Predevelopment  Granb  may  be  used 

to  cover  consultant  costs,  and  grantee 
staff  and  overhead  costs  related  to  the 
following  activities: 

•  Legm  services  to  organize  a 
purchasing  entity; 

•  Accounting  services  for  budgeting, 
planning,  and  creation  of  accounting 
systems  that  are  in  compliance  with 
OMB  Circular  A-110  or  A-122; 

•  Preparing  bona  fide  offers  including 
contracb  and  other  documenb  to 
purchase  the  property; 


•  Training  residenb.  resident  council 
sbff  and  bo^  members  in  skills  related 
to  the  operation  and  management  of  the 
project; 

•  Developing  and  negotiating 
management  contracts,  related  contract 
monitoring,  and  management 
procedures; 

•  Engineering  studies,  such  as  site, 
water,  and  soil  analysis,  mechanical 
inspections;  and  estimations  of  the  cost 
of  rehabilibtion  and  of  meeting  local 
building  and  zoning  codes,  in 
anticipation  of  purchasing  a  property,  as 
necessary  to  supplement  the  capibl 
needs  assessment  developed  by  HUD 
(see  the  Final  Guidelines  for 
Determining  Appraisals  of  Preservation 
Value  Under  LIHPRHA,  57  FR  19970 
(May  8. 1992)); 

•  Seouring  financing  and  preparation 
of  mortgage  documenb,  transfer 
documenb,  and  other  documentation 
incident  to  closing  a  purchase  offer; 

•  Preparing  market  studies  and 
management  plans;  and 

•  Other  activities  related  to 
promoting  the  ability  of  eligible 
applicants  to  acquire,  rehabilitate  and 
competently  own  and  manage  eligible 
housing. 

D.  Ineligible  Grant  Activities 

Examples  of  activities  that  are  not 
eligible  to  be  funded  to  direct  assistance 
applicanb  include: 

•  Earnest  money  deposits  as  part  of  a 
purchase  offer  made  under  24  011 
248.157.  248.161,  248.173,  and  248.175; 

•  Purchase  of  land  or  buildings  or  any 
improvemenb  to  land  or  buildines; 

•  Activities  not  directly  related  to  the 
eligible  activities  listed  in  Section  II.C  of 
this  NOFA; 

•  Entertainment,  including  associated 
costs  such  as  food  and  beverages; 

•  Paymenb  of  fees  for  lobbying 
services; 

•  Activities  funded  from  other 
sources; 

•  Activities  completed  prior  to  the 
date  funding  is  approved  under  this 
NOFA; 

•  Activities  completed  subseciuent  to 
approval  of  a  Plan  of  Action;  and 

•  Activities  performed  by  the 
administering  intermediary. 

E.  Timeframes 

Direct  assistance  applications  will  be 
made  to  the  intermediaries  on  an 
ongoing  basis  and,  if  acceptable,  must 
be  approved  no  later  than  30  days  after 
a  complete  application  is  received  by 
the  intermediary.  If  the  application  is 
fovmd  to  be  tec^ically  complete  (i.e., 
there  are  no  missing  exhibib),  but 
substantively  deficient  (i.e.,  an  exhibit 
does  not  adequately  meet  the 
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application  requirements),  the 
intermediary  shall  return  the 
application  with  a  deficiency  letter  and 
allow  14  days  for  resubmission  of 
deficient  exhibits.  The  intermediary  will 
have  an  additional  30  days  to  review 
and  approve  an  application,  following 
recei^  of  application  revisions. 

F.  Direct  Assistance  Grant  Selection 
Criteria 

(1)  Resident  Capacity  Grants 

(a)  All  Resident  Capacity  Grant 
applicants  will  receive  an  application 
kit,  which  will  be  produced  and 
distributed  by  the  intermediary.  A 
sample  application  kit  will  be  provided 
to  the  intermediaries  from  the 
Department.  Intermediaries  must  review 
and  approve  or  reject  applications  for 
Resident  Capacity  Qrants  based  on  the 
threshold  criteria  listed  in  paragraph 
(l)tb),  below.  Applications  wiU  be 
accepted  on  an  ongoing  basis  and  all 
acceptable  applications  will  be 
approved  imless  there  are  no  funds 
available  for  Resident  Capacity  Grants. 

(b)  Threshold  requirements.  The 
following  are  threshold  requirements  for 
resident  capacity  grants: 

(i)  The  applicant  meets  the  eligible 
applicant  ^teria  listed  in  Sections  n. A 

(1)  and  (2)  of  this  NOFA. 

(ii)  The  applicant  is  applying  for 
eligible  activities  listed  in  Section 
n.C(l)  of  this  NOFA. 

(iii)  The  plan  for  promoting  the  ability 
of  residents  to  meaningfully  participate 
in  the  preservation  process  is  reasonable 
and  feasible. 

(iv)  The  budget  submitted  with  the 
application  reflects  reasonable  costs 
directly  associated  with  the  grant 
activities. 

(v)  The  estimate  of  time  necessary  to 
achieve  completion  of  activities  and 
delivery  of  products  is  reasonable  and 
realistic  and  within  the  time  frames  set 
forth  in  the  applicable  program 
regulation. 

(2)  Predevelopment  Grants 

(a)  All  Predevelopment  Grant 
applicants  will  receive  an  application 
kit  which  will  have  been  pr^uced  and 
distributed  by  the  intermediary.  A 
sample  application  kit  will  be  provided 
to  the  intermediaries  from  the 
Department.  Intermediaries  must  review 
ana  approve  or  reject  applications  for 
Predevelopment  Grants  Msed  on  the 
threshold  criteria  listed  in  paragraph 
(2)(b),  below.  Applications  will  be 
accepted  on  an  ongoing  basis  and  all 
acceptable  applications  will  be 
approved  imless  there  are  no  funds 
available  for  Predevelopment  Grants. 


(b)  Threshold  requirements.  The 
following  are  threshold  requirements  for 
predevelopment  grants: 

(i)  The  applicant  meets  the  eligible 
applicant  criteria  listed  in  Sections  n.A. 
(l)and(3)  of  this  NOFA; 

(ii)  The  applicant  is  applying  for 
eligible  activities  listed  in  Section 
n.C(2)  of  this  NOFA: 

(iii)  The  plan  for  promoting  and 
achieving  a  resident  support^  purchase 
of  the  property  must  be  reasonable  and 
feasible,  and  in  conformance  with  the 
appropriate  program  regulations  and 
guidelines; 

(iv)  The  budget  submitted  vdth  the 
application  reflects  reasonable  costs 
directly  associated  with  the  grant 
activities  that  would  result  in  the 
development  of  a  feasible  purchase:  and 

(v)  Ine  estimate  of  time  necessary  to 
achieve  completion  of  activities  and 
delivery  of  products  is  reasonable  and 
realistic  ana  within  the  time  frames  set 
forth  in  the  applicable  program 
regulation. 

(3)  Competing  Grant  Applications 

If  more  than  one  approvable  direct 
assistance  grant  application  is  received 
for  the  same  project,  the  grant  shall  be 
awarded  to  the  applicant  with  the  most 
resident  support  fo  addition,  if  there  is 
an  indication  that  a  majority  of  the 
residents  oppose  the  applicant’s 
selection,  that  application  shall  be 
denied. 

(4)  Appeals 

If  an  application  for  either  a  Resident 
Capacity  Grant  or  a  Predevelopment 
Grant  is  denied,  the  applicant  will  have 
the  right  to  appeal  that  denial  to  the 
Department  Tlie  appeal  must  be  made 
within  30  days  of  application  rejection, 
and  the  Department  will  make  a  binding 
determination  within  30  days  of  the 
appeal. 

m.  Other  Purpose  Grant  Applications 
A.  General 

Other  Purpose  Grants  are  meant  to 
fund  activities  by  nonprofits  and  State 
and  local  agencies  which  will  further 
the  Preservation  process.  All  Other 
Purpose  Grant  applications,  including 
Outreach  and  Training  applications  and 
Preservation  Activity  Grmt 
applications,  will  be  reviewed  together 
and  selected  on  a  competitive  basis  by 
the  administering  intermediary.  These 
grants  will  be  made  available  out  of  the 
total  amount  of  Other  Purpose  Ckant 
funds  allocated  for  an  intermediary’s 
jurisdiction.  Grants  will  be  selected 
based  on  eligibility  thresholds, 
applicant  capacity  and  jurisdictional 
ne^s  as  described  below. 


B.  Eligible  Applicants  for  Resident 
Outreach  and  Training 

An  organization  applying  to  do 
resident  outreach  and  traii^g  must 
demonstrate  that  it  is  a  nonprofit 
organizatimi,  has  experience  in  resident 
education  and  organizing  and  that  it  is 
either  resident  controlled  with  a 
majority  of  the  board  consisting  of 
residents  of  subsidized  housing  or  that 
it  is  communiW-based  with  a  majority  of 
its  activities  taking  place  at  the 
community  level 

C.  Eligible  Activities  for  Outreach  and 
Training  Grants 

Outreach  and  Training  Grants  are 
available  for  the  following  activities: 

•  Identifying  residents  and  resident 
groups  in  preservation  projects  that  are 
eligible  and  could  be  made  available  for 
sale. 

•  Performing  outreach  to  residents 
and  resident  groups  in  preservation 
projects  that  are  el^ble  and  could  be 
made  available  for  sale. 

•  Delivering  project-based, 
commxmity-,  dty-,  or  county-wide 
training  programs  on  ELIHPA, 

UHPRHA,  and  resident  partidpation 
and  purchase,  induding 
homeownership. 

D.  Eligible  Applicants  for  Preservation 
Activity  Grants 

An  organization  applying  for 
Preservation  Activity  Ckant  funds  must 
be  an  eligible  intermediary  as  defined  in 
Section  LC(2)  of  this  NOFA.  However, 
diat  applicant  must  not  be  the  same 
intermediary  as  the  intermediary 
seleded  to  administer  grant  funds  in 
that  jurisdiction. 

E.  Eligible  Activities  for  Preservation 
Activity  Grants 

Preservation  Activity  Grants  will  be 
available  to  any  eligible  applicant  for 
purposes  of  streamlining  the 
Prerarvation  process,  educating  parties 
outside  of  the  Department  on  the 
Preservation  process,  or  otherwise 
furthering  the  Preservation  program 
established  in  ELIHPA  and  UHPRHA. 
Administering  intermediaries  may 
award  Preservation  Activity  Grants  for 
the  following  types  of  activities: 

•  Educati^  outside  parties  induding 
but  not  limit^  to  apprdsers,  finandal 
institution  offidals,  state  and  local 
government  offidals,  community 
groups,  and  owner  entities  on  the 
preservation  process: 

•  Pilot  programs  that  assist  HUD  field 
staff  to  expedite  the  Preservation 
process  or  otherwise  conserve  staff 
resources; 

•  Establishment  of  Preservation 
dearinghouses  as  a  resource  to  resident 
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organizations,  community  groups  and 
potential  Pro}ect  purchasers: 

•  Other  model  initiatives  which 
further  the  intent  of  ELIHPA  and/or 
UHPRHA. 

F.  Ineligible  Activities  for  Other  Purpose 
Grants 

Examples  of  activities  that  are  not 
eligible  to  be  funded  for  Other  Purpose 
&wt  applicants  include: 

•  Purdiase  of  land  or  buildings  or  any 
improvements  to  land  or  buildings; 

•  Entertainment,  including  associated 
costs  such  as  food  and  beverages; 

•  Payments  of  fees  for  lobbying 
services; 

•  Activities  funded  from  other 
sources: 

•  Activities  already  being  performed 
outside  the  scope  of  this  NOFA; 

•  Activities  completed  prior  to  the 
date  funding  is  approved  under  this 
NOFA;  and 

•  Activities  performed  by  the 
administering  intermediary. 

G.  Timeframes 

Other  Purpose  Grants  will  be  awarded 
by  the  administering  intermediaries  on 
a  competitive  basis  each  time  funds 
become  available  for  this  purpose.  After 
the  advertising  of  funding  availability, 
the  intermediary  will  accept 
applications  until  a  specified  closing 
date.  The  closing  date  for  the  first  group 
of  applications  must  be  no  less  than  90 
days  from  the  time  the  administering 
intermediary  is  accepted.  Applications 
will  be  reviewed,  rated  and  ranked  by 
the  intermediary,  and  grants  must  be 
awarded  no  later  than  45  days  after  the 
closing  date  of  the  competition.  If  the 
application  is  found  to  m  deficient  in  a 
non-substantive  maimer,  the 
intermediary  will  contact  the  applicant 
within  15  days  of  the  closing  date  of  the 
competition  and  the  applicant  will  have 
15  days  to  submit  additional 
information.  Non-substantive 
deficiencies  are  those  which  are  not 
integral  to  the  application’s  review, 
such  as  a  certification. 

H.  Other  Purpose  Grant  Selection 
Criteria 

(1)  General 

All  Other  Purpose  Grant  applicants 
will  receive  an  application  Idt.  which 
will  be  produced  and  distributed  by  the 
intermediary.  A  sample  application  kit 
«  will  be  provided  to  the  intermediaries 
frt>m  the  Department.  Applications  must 
be  received  by  the  admi^stering 
intermediary  by  close  of  business  on  the 
last  day  of  the  competition,  as 
advertised  by  the  intermediary. 
Intermediaries  will  perform  a  threshold 


review  of  the  application  to  check  for 
completeness  and  contact  the  applicant 
to  correct  any  non-substantive 
deficiencies  as  defined  in  Section  in.G, 
above. 

(2)  Factors  for  Award 

Once  the  intermediary  determines 
that  the  applicant  is  eli^ble  for  the  type 
of  grant  applied  for,  as  specified  in 
Se^ons  fQ.B  and  III.D,  above  and  is 
applying  for  eligible  activities  as 
specified  in  Se^ons  m.C  and  III.E, 
above,  the  intermediary  will  rate  and 
rank  the  applications  giving  preferences 
based  on  ^e  categories  below: 

(a)  Preservation  experience.  The 
intermediary  shall  give  priority  to 
applicants  with  demonstrated  expertise 
or  experience  with  ELIHPA  and 
UHPRHA. 

(b)  Direct  experience.  Preference  will 
be  given  to  applicants  who  have  direct 
experience  performing  the  tasks  for 
which  they  have  applied.  For  Outreach 
and  Training  grants  this  would  include 
tenant  organizing  and  conducting 
educational  workshops.  For 
Preservation  Activity  grants  this  could 
include  training  or  other  activities 
directly  related  to  the  type  of  activity 
propo^  in  the  grant  application. 

(c)  Organizational  capacity.  Priority 
will  be  given  to  an  applicant  that 
submits  evidence  that  the  organization 
can  implement  the  proposed  activities 
in  an  efficient  manner,  based  on 
demonstrated  organizational  capacity 
and  staff  expertise. 

(d)  Jurisdictional  needs.  This  criteria 
will  1m  based  on  a  determination  made 
by  the  intermediary  and  approved  by 
the  Department  to  address  specific 
immet  needs  of  the  jurisdiction 
overseen  by  the  administering 
intermediary.  In  making  a  determination 
of  jurisdictional  needs,  prior  to  the 
application  period,  the  intermediary 
and  the  Department  will  assess  current 
preservation  activities  and  problems  in 
the  jurisdiction.  This  assessment  will 
include  availability  of  Department- 
sponsored  or  other  training  for  residents 
and  other  groups,  the  capacity  of  local 
HUD  field  offices,  and  other 
preservation  resoxirces  available  to 
interested  parties  outside  of  the 
Department. 

IV.  Intermediary  Application  Process 

A.  Obtaining  Intermediary  Applications 

(This  information  will  be  specified  in 
the  NOFA,  to  be  published  after 
comments  on  this  notice  document  are 
received  and  analyzed.) 


B.  Submitting  Applications 

(Information  on  submitting 
applications  will  be  included  in  the 
NOFA,  when  it  is  published  for  effect.) 

C.  Submission  Requirements 

An  intermediary  applicant  would  be 
required  to  provide  me  following: 

(1)  A  completed  application, 
including^the  following,  as  applicable: 

(a)  OMB  Standard  form  424; 

(b)  Summary  of  proposed  activities 
and  jurisdiction; 

(c)  Information  about  the  applicant, 
including  its  history,  its  staff  and 
qualifications,  and  its  experience: 

(d)  Summary  of  plan  to  advertise 
grant  availability,  review  applications, 
disburse  funds,  and  monitor  activities 
under  the  grant; 

(e)  Evidence  of  tax-exempt  status,  if 
applicable; 

(f)  Certification  that  the  intermediary 
will  not  receive  payment,  directly  or 
indirectly,  from  the  proceeds  of  the 
grants  they  have  approved: 

(g)  Certification  tnat  assistance 
provided  under  this  NOFA  will  not  be 
used  to  supplant  or  duplicate  other 
resources  for  the  proposed  activities. 

For  purposes  of  this  paragraph,  '‘other 
resources”  means  resources  provided 
from  any  soiuoe  other  than  under  this 
NOFA; 

(h)  Other  disclosures,  certifications, 
and  assurances  (including  Drug-Free 
Workplace  certification),  as  required 
under  the  law  and  this  NOFA;  and 

(i)  Other  information  and  materials  as 
may  be  described  in  the  application  kit. 

D.  Intermediary  Selection  Process 

The  selection  process  for 
intermediaries  would  consist  of  a 
threshold  screening  to  determine 
whether  the  application  meets  the 
technical  requirements  for  application 
submission  contained  in  this  NOFA  and 
the  application  kit  If  the  application 
meets  the  technical  requirements,  it  will 
be  reviewed  and  ranked  by  the 
Preservation  Division  in  Headquarters 
according  to  the  selection  criteria  in 
Section  I.D  of  this  NOFA.  Within  60 
days  from  the  application  deadline,  the 
Prmervation  Division  would  notify  an 
intermediary  applicant  of  its  selection 
or  rejection.  Applicants  will  be  required 
to  sign  a  grant  agreement.  If  no 
intermediary  is  selected  for  a  particular 
state,  the  HUD  field  offices  will  directly 
administer  the  grants. 

E.  Corrections  to  Deficient  Applications 

If  an  intermediary  application  is 
found  to  be  deficient  in  a 
nonsubstantive  maimer,  the  Department 
will  inform  the  applicant  of  sudi 
deficiency  within  15  days  after  the 


Federal  Register  /  Voi.  58,  No.  132  /  Tuesday,  July  13,  1993  /  Notices 


37825 


application  deadline  and  the  applicant 
will  have  seven  days  to  submit  revisions 
to  its  application.  Non-substantive 
deficiencies  are  those  which  are  not 
integral  to  the  application’s  review, 
such  as  a  certification.  If  an  application 
is  substantively  deficient  at  the  time  of 
application  deadline,  the  application 
will  be  rejected. 

F.  Application  Selection  Timeframe 

The  Department  will  complete  its 
review  and  selection  process  within  60 
days  of  the  application  deadline  date. 
Once  intermediary  grants  are  awarded 
and  grant  agreements  are  executed, 
intermediaries  administering  direct 
assistance  grants  will  have  30  days  to 
make  available  those  grants  to  eligible 
direct  assistance  applicants  listed  in 
Section  n.A  of  this  NOFA.  Applications 
from  direct  assistance  applicants  will  be 
accepted  on  a  rolling  basis  by  the 
intermediaries  administering  the  grants. 
Intermediaries  selected  to  a^inister 
Other  Purpose  Grants  must  make 
application  kits  available  within  45  days 
of  intermediary  selection  and  allow  up 
to  60  days  for  Other  Purpose  Grant 
applicants  to  submit  proposals. 

G.  Intermediary  Information 

Eligible  Direct  Assistance  applicants 
and  other  interested  parties  could 
request  information  regarding  the 
administering  interme&ary  in  a  specific 
State  or  region  after  (date  to  be  specified 
when  NOFA  is  published  for  effect] 
through  the  Preservation  Division  at 
HUD,  whose  address  is  listed  above. 

IV.  Other  Matters 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(b)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  notice  relate  only  to  technical 
assistance  and,  therefore,  are 
categorically  excluded  from  the 
reqtiirements  of  the  National 
Environmental  Policy  Act. 

Federalism  Impact 

The  General  Coimsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
Order.  Specifically,  this  notice  merely 
invites  comments  on  the  process  the 


Department  proposes  to  use  to  select 
intermediaries  that  will  administer 
direct  assistance  grants  to  eligible 
recipients.  The  grants  to  eligible 
recipients  would  be  for  tec^ical 
assistwce  activities  related  to  the 
preservation  of  low-income  housing. 

Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  &at  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  imder  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  notice,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Section  1 03  HUD  Reform  Act 

HUD’s  regulation  implementing 
Section  103  of  the  Department  of 
Housing  and  Urban  EKsvelopment 
Reform  Act  of  1989  (42  U.S.C.  3537a) 
(Reform  Act)  was  published  on  May  13, 
1991  (56  FR  22088)  and  became 
effective  on  Jime  12. 1991.  That 
regulation,  codified  as  24  CFR  part  4, 
would  apply  to  the  funding  competition 
announc^  in  a  subsequent  NOFA  to  be 
based  on  this  notice,  llie  requirements 
of  the  rule  continue  to  apply  until  the 
announcement  of  selection  of  successful 
applicants. 

rlUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are  limited 
by  24  CFR  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  (This  is 
not  a  toU-&«e  number.)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature  to  HUD  employees,  as 
well.  However,  a  HUD  employee  who 
has  specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
disctissed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Re^onal  or  Field  Office  Counsel,  or 
Headquarters  coimsel  for  the  program  to 
which  the  question  pertains. 

Section  112  of  the  Reform  Act 

Section  112  of  the  HUD  Reform  Act 
added  a  new  section  13  to  the 


Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3537b). 
Section  13  contains  two  provisions 
dealing  with  efforts  to  influence  HUD’s 
decisions  with  respect  to  financial 
assistance.  The  fir^  imposes  disclosure 
requirements  on  those  who  are  typically 
involved  in  these  efforts — those  who 
pay  others  to  influence  the  award  of 
assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17. 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule. 

Any  questions  about  the  rule  should 
be  directed  to  the  Office  of  Ethics,  room 
2158,  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington.  DC  20410-3000. 
Telephone:  (202)  708-3815  (voice/TDD). 
(This  is  not  a  toll-free  number.)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  ^m  the  local  HUD 
office. 

Prohibition  Against  Lobbying  Activities 

The  use  of  funds  awarded  tmder  the 
provisions  of  this  NOFA  is  subject  to  the 
disclosure  requirements  and 
prohibitions  of  section  319  of  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1990  (31  U.S.C  1352)  (the  ’’Byrd 
Amendment”)  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  redpieuts  of  federal 
contracts,  grants,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  branches  of  the 
federal  government  in  connection  ivith 
a  specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
r^pient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

AnthiMity:  42  U.S.C  4101  et  seq.;  42  U  S.C 
353S(d). 
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New  Mexico:  0 
New  York:  12 
North  Carolina:  7 
North  Dakota:  3 
Ohio:  2 
Oklahoma:  0 
Oregon:  37 
Pennsylvania:  8 
Puerto  Rico:  6 
Rhode  Island:  8 
South  Carolina:  2 
South  Dakota:  2 
Tennessee:  8 
Texas:  21 
Utah:  3 
Vermont:  1 
Virginia:  7 
Virgin  Islands:  1 
Washington:  41 
West  Virginia:  3 
Wisconsin:  38 
Wyoming:  2 

IFR  Doc.  93-16069  Filed  7-12-93:  8:45  am] 
WLUNO  CODE  421»-27-M 


Dated:  June  30, 1993. 

Nicholaa  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

Appendix: 

The  allocation  of  funds  by  State  will  be 
determined  according  to  the  level  of  activity 
in  that  State  as  of  the  closing  date  by  which 
interested  persons  must  sul^t  applications 
to  be  Intermediaries.  If  additional  grant  funds 
are  made  available,  the  State  allocations  will 
be  revised  according  to  the  activity  levels  at 
the  time  the  new  funding  is  made  available. 
The  total  funds  available  will  be  divided 
according  to  the  number  of  active  Notices  of 
Intent  plus  the  number  of  Plans  of  Action 
sutaiitted  for  the  State.  The  following  is  a  list 
of  activity  level  by  State  as  of  April  30, 1993: 
Alabama:  3 
Alaska:  2 
Arizoiu:  2 
Arkansas:  8 
California:  149 
Colorado:  5 


Connecticut:  5 
Delaware:  0 
District  of  Columbia:  1 
Florida:  3 
Georgia:  6 
Hawaii:  6 
Idaho:  17 
Illinois:  12 
Indiana:  31 
Iowa:  10 
Kansas:  0 
Kentucky:  S 
Louisiana:  6 
Maine:  1 
Maryland:  16 
Massachusetts:  35 
Michigan:  12 
Minnesota:  9 
Mississippi:  10 
Missouri:  4 
Montana:  7 
Nebraska:  9 
Nevada:  2 
New  Hampshire:  4 
New  Jersey:  11 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  101»-AA24 

Migratory  Bird  Hunting;  Proposed 
Frameworks  for  Earty^Season 
Migratory  Bird  Hunting  Regulations 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  Supplemental. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(hereinafter  the  Service)  is  proposing  to 
establish  the  1993-94  early-season 
himting  regulations  for  certain 
migratory  game  birds.  The  Service 
annually  prescribes  frameworks,  or 
outer  limits,  for  dates  and  times  when 
hunting  may  occur  and  the  number  of 
birds  that  may  be  taken  and  possessed 
in  early  seasons.  These  frameworks  are 
necessary  to  allow  State  selections  of 
final  seasons  and  limits  and  to  allow 
recreational  harvest  at  levels  compatible 
%vith  population  statvis  and  habitat 
conditions. 

DATES:  The  comment  period  for 
proposed  early-season  frameworks  will 
end  on  July  22, 1993;  and  for  late-season 
propos^  on  September  1, 1993.  A 
public  bearing  on  late-season 
regulations  will  be  held  on  August  5, 
1993,  starting  at  9  a.m. 

ADDRESSES:  The  August  5  public 
hearing  will  be  held  in  the  Auditorium 
of  the  Department  of  the  Interior 
Building,  1849  C  Street.  NW., 
Washington,  DC  Written  comments  on 
these  proposals  and  notice  of  intention 
to  participate  in  the  late-season  hearing 
should  be  sent  in  writing  to  the  Chief, 
Office  of  Migratory  Bird  Management, 
U.S.  Fish  and  Wildlife  Service,  room 
634 — ^Arlington  Square,  Washington,  DC 
20240.  Comments  received  will  be 
available  for  public  inspection  during 
normal  business  hours  in  room  634, 
Arlington  Square  Building.  4401 N. 
Fairfex  Drive,  Arlington.  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R  Schmidt,  Chief,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  room  634 — ^Arlington 
Square,  Washington.  DC  20240,  (703) 
358-1714. 

SUPPLEMENTARY  INFORMATION: 
Regulations  Schedule  for  1993 

On  April  9, 1993,  the  Service 
published  for  public  comment  in  the 
Federal  Register  (58  FR 19008)  a 
proposal  to  amend  50  CFR  part  20,  with 
comment  periods  ending  as  noted 
earlier.  On  Jvme  1. 1993,  the  Service 
published  for  public  comment  a  second 


doounent  (58  FR  31244)  which 
provided  supplmnental  proposals  for 
early-  and  late-season  migratory  bird 
hunting  regulations  framewoiw 

On  June  24, 1993,  a  public  hearing 
was  held  in  Washington,  DC,  as 
aimoimced  in  the  April  9  and  June  1 
Federal  Renters  to  review  the  status  of 
migratory  shore  and  upland  game  birds. 
Proposed  himting  regulations  were 
discussed  for  these  species  and  for  other 
eai^  seasons. 

This  document  is  the  third  In  a  series 
of  proposed,  supplemental,  and  final 
rulemaking  documents  for  mimtory 
bird  hunting  regulations  and  aeals 
specifically  with  proposed  frameworks 
for  early-season  regulations.  It  will  lead 
to  final  frameworks  from  which  States 
may  select  season  dates,  shooting  hours, 
and  daily  bag  and  possession  limits  for 
the  1993-94  season.  All  pertinent 
comments  received  through  June  24. 
1993,  have  been  consider^  in 
developing  this  document.  In  addition, 
new  proposals  for  certain  early-season 
regulations  are  provided  for  public 
comment  Comment  periods  are 
specified  above  under  OATES.  Final 
regulatoiv  frameworks  for  early  seasons 
are  scheduled  for  publication  in  the 
Federal  Register  on  or  about  August  16. 
1993.  • 

This  supplemental  proposed 
rulemaking  consolidates  further  changes 
in  the  ori^al  framework  proposals 
published  in  the  April  9  Federal 
Register.  The  regulations  for  early 
waterfowl  hunting  seasons  proposed  in 
this  document  are  based  on  the  most 
current  information  available  about  the 
status  of  waterfowl  populations  and 
habitat  conditions  on  ffie  breeding 
grounds. 

Presentations  at  Public  Hearing 

Service  employees  presented  reports 
on  the  status  of  various  migratory  bird 
species  for  which  early  hunting  seasons 
are  being  proposed.  These  reports  are 
briefly  reviewed  as  a  matter  of  public 
information. 

Dr.  David  Caithamer,  Waterfowl 
Specialist,  reported  briefly  on  habitat 
conditions  observed  during  the  May 
breeding  waterfowl  survey.  In  Prairie 
Canada  and  the  northcentral  U.S.,  there 
were  an  estimated  4.1  million  ponds. 
This  was  not  statistically  different  than 
the  3.6  million  estimated  for  1992  or  the 
long-term  average  of  4.6  million.  Pond 
numbers  in  the  northcentral  U.S. 
increased  117  percept  from  last  year, 
most  of  these  gains  occi'rred  in  die 
eastern  Dakotas.  Conservation 
easements  continued  to  provide 
excellent  nesting  cover  in  some  regions. 
Conditions  were  highly  variable  in 
Prairie  Canada  where  pond  numbers 


were  slightly  lower  than  last  year  and  33 
percent  lower  than  the  long-term 
average.  Estimates  of  pond  numbers  in 
each  of  the  provinces  were  not 
statistically  diflerent  from  last  year,  but 
there  were  small  increases  in  southern 
Alberta  and  small  decreases  in  southern 
Saskatchewan  and  southern  Manitoba. 
Agricultural  impacts  on  upland  and 
wetland  habitats  were  severe  in  many 
remons  of  Prairie  Canada. 

m  Alaska,  the  Yukon  Territory,  and 
the  Northwest  Territories  spring 
phenology  was  earlier  than  normal  as 
temperatures  averaged  2-8  degrees 
Celsius  above  normal  during  April  and 
May.  Water  levels  in  northern 
SasEBtchewan,  northern  Alberta, 
northern  Manitoba,  and  western  Ontario 
were  mostly  lower  than  normal  but 
beaver  ponds  provided  excellent 
waterfowl  habitat.  In  eastern  Canada 
and  the  northeastern  U.S.,  many  areas 
received  ahnormally  high  amounts  of 
precipitation  during  spring,  but 
phenology  was  delayed  due  to  cool 
temperatures.  Wetland  numbers 
appeared  normal  or  higher  than  normal 
t^ughout  Iowa,  Nebraska,  southern 
Minnesota,  and  southern  Wisconsin.  In 
California,  ample  winter  and  spring 
precipitation  ended  a  prolongs 
drought. 

In  1992,  the  May  survey  indicated  4.3 
million  blue-winged  teal.  This  year’s 
preliminary  blue-winged  teal 
population  estimate  is  3.2  million.  This 
represents  a  26  percent  decline  from  last 
year  and  is  23  percent  below  the  long¬ 
term  average.  However,  independent 
surveys  in  several  States  indicated 
increased  numbers  of  teal  this  year  and 
that  the  May  survey  may  have  occurred 
before  all  teal  had  arrived  on  the  survey 
area. 

Mr.  Ashley  Straw,  Woodcock 
Specialist,  reported  on  the  1993  status 
of  American  woodcock.  The  report 
included  harvest  information  gathered 
since  1963  and  breeding  population 
information  (Singing-ground  Survey) 
collected  since  1968.  Age-ratio 
information  from  harvested  woodcock 
indicated  that  the  1992  recruitment 
index  (ratio  of  immatures  to  adult 
females)  was  well  below  the  long-term 
average  for  the  Eastern  Region  (-17.6 
percent)  and  somewhat  lower  than  the 
long-term  average  for  the  Central  Region 
(-11.1  percent).  The  1992  recruitment 
indices  were  1.4  immatures  per  adult 
female  in  the  Eastern  Region  and  1.6  in 
the  Central  Region.  Analysis  of  Singing- 
ground  Survey  data  indicated  no 
regional  changes  in  the  number  of 
singing  males  between  1992  and  1993. 
However,  there  were  significant  long¬ 
term  (1968-93)  declines  of  1.8  percent 
per  year  in  the  Ecstem  Region  and  0.9 
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perceiit  per  year  in  the  Central  Region. 
Recent  (1985-93)  trends  were  also 
negative  (*1.5  percent  and  >1.7  percent 
per  year  for  the  Eastern  and  Central 
Regions,  respectively).  During  the  past  9 
years,  breeding  population  indices  of 
woodcock  declined  significantly  in 
Connecticut,  Maine,  New  Jersey,  West 
Virginia.  Ontario,  and  Wisconsin. 
Conversely,  the  index  for  Indiana 
increased  significantly  over  this  time 
period. 

Mr.  David  Dolton,  Mourning  Dove 
Specialist,  presented  the  status  of  the 
mourning  dove  population  in  1993.  The 
report  summarized  call-coimt 
information  gathered  over  the  past  28 
years.  Trends  were  calculated  for  the 
most  recent  2  and  10-year  intervals  and 
for  the  entire  28-year  period.  Between 
1992  and  1993,  the  average  number  of 
doves  heard  per  route  declined 
significantly  in  the  Central  Management 
Unit,  but  did  not  change  significantly  in 
the  Eastern  and  Western  Units.  No 
significant  trend  was  found  in  doves 
heard  in  the  Eastern  or  Central  Units  for 
either  the  10  or.28-year  time  frames.  In 
the  Western  Unit,  no  trend  was  evident 
over  the  most  recent  10  years,  but  there 
has  been  a  significant  decline  over  28 
years.  Trends  fur  doves  seen  at  the  unit 
level  over  the  10  and  28-year  periods 
generally  agreed  with  doves  heard. 

Mr.  Dolton  also  presented  the  status 
of  white-winged  and  white-tipped  doves 
in  Texas.  In  1993,  call-coimt  siu^eys 
indicated  about  441,000  birds  were 
nesting  in  the  Lower  Rio  Grande  Valley 
(Valley)  in  Cameron,  Willacy,  Hidalgo, 
and  Starr  Counties.  This  represented  a 
20  percent  increase  from  1992,  but  is 
still  12  percent  below  the  30-year 
average  of  501,000  birds.  In  upper  south 
Texas,  approximately  480,000 
whitewings  were  nesting  throughout  a 
17-county  area  in  1993.  This  is  a  17 
percent  increase  from  last  year.  The 
whitewing  population  increase  in  upper 
southern  and  central  Texas  may  reflect 
a  redistribution  of  Valley  birds.  In 
western  Texas  where  a  relatively  small 
population  of  whitewings  is  foimd,  an 
estimated  21,000  birds  were  reported  in 
1993,  a  25  percent  decrease  from  1992. 
Estimates  of  white-tipped  doves  in  the 
Valley  in  1993  remained  essentially 
unchwged  from  1992.  An  average  of 
1.12  whitetips  was  heard  per  stop  in 
1993.  This  is  only  12  percent  below  the 
1.27  whitetips  per  stop  recorded  in  the 
peak  year  of  1986. 

Mr.  Dolton  then  reported  on  the  status 
of  western  whitewing  doves  in  Arizona. 
Dove  populations  denned  rapidly  in 
the  1970’s  due  of  loss  of  nesting  habitat 
from  agricultural  and  reclamation 
projects,  a  change  from  grain  to  cotton 
farming  practices,  and  oveiharvest. 


However,  populations  stabilized  at  a 
lower  level  during  the  1980’s  and  call- 
count  indices  indicate  a  moderate 
increase  during  the  past  7  years.  The 
1993  call-coimt  index  increased  5.8 
percent  from  1992.  As  a  result  of  lower 
population  size  and  restrictive 
regulations,  harvest  has  declined  from 
about  700,000  in  the  1960’s  to  about 
400,000  in  the  1970*s  and  has  remained 
relatively  constant  between  100,000  and 
200,000  during  the  past  12  years.  A 
western  white-winged  dove 
management  plan  was  developed  by  the 
Western  Migratory  Shore  and  Upland 
Game  Bird  Technical  Committee  during 
1992  and  is  expected  to  be  adopted  by 
the  Pacific  Flyway  Council  in  July  1993. 

Mr.  Roy  Tomlinson.  Western  Diove 
and  Pigeon  Specialist,  presented 
population  and  harvest  information  for 
the  band-tailed  pigeon.  Band-tailed 
pigeons  are  managed  as  two  separate 
and  distinct  populations:  the  Coastal 
Population  (Washington,  Oregon, 
Nevada,  and  California)  and  the  teterior 
Population  (Arizona,  Utah,  Colorado, 
and  New  Mexico).  The  Breeding  Bird 
Survey  (BBS)  indicates  that  the  Coastal 
population  experienced  an  annual 
decline  of  3.8  percent  between  1968  and 
1992.  Counts  conducted  annually  at 
mineral  springs  in  Oregon  during  late 
August  suggest  that  bandtails  had  two 
precipitous  declines  (in  1973  and  again 
in  1985).  Since  1985,  these  counts 
indicate  that  the  population  gradually 
has  been  increasing,  but  it  remains  at  a 
lower  level  than  during  the  1970’s.  A 
call-coimt  survey  conducted  annually  in 
Washington  during  late  June  and  early 
July  indicates  a  downward  trend  of  7.8 
percent  per  year  during  1975-1992. 
Although  the  Coastal  population  has 
declined  over  the  long-term,  two 
indirect  estimates  suggest  that  the 
Coastal  population  numbered 
somewhere  between  2.4  and  3.1  million 
birds  in  1992. 

The  1992  Coastal  bandtail  harvest  is 
estimated  to  have  been  below  10,000 
birds.  A  wing-collection  survey  in  1992 
of  Oregon  and  California  hunters 
yielded  recruitment  information;  the 
percentage  young  was  26  percent  for 
Oregon  b^dtails  and  38  percent  for 
California  birds. 

Individual  States  in  the  Four-comers 
area  do  not  conduct  population  surveys 
because  of  logistical  problems.  BBS  data 
indicate  a  non-decreasing  population 
throughout  the  breeding  range  of  the 
Interior  Population.  The  totd  himting 
harvest  for  the  four  States  in  1992  was 
2,078.  A  wing-collection  survey  for 
birds  in  these  States  is  being  developed 
for  1993. 

Mr.  David  Sharp,  (Central  Flyway 
Representative,  reported  on  the  status 


and  harvest  of  sandhill  crane 
populations.  The  Mid-Continent 
Population  appears  to  have  stabilized 
following  dramatic  increases  in  the 
early  1980’s.  The  preliminary  Central 
Platte  River  Valiev  spring  estimate  for 
1993,  uncorrected  for  visibility,  was 
about  251,000.  This  uncorrected  index 
is  similar  (-3  percent)  to  the  previous 
year’s  index  of  257,700  but  39  percent 
below  the  412,490  recorded  in  1990. 

The  photo-corrected  3-year  average  for 
the  1990-92  period  was  386,433,  which 
is  within  the  established  population 
objective  range  of  343,000-465,000.  All 
Central  Flyway  States,  except  Kansas 
and  Nebraska,  elected  to  allow  crane 
hunting  in  portions  of  their  respective 
States  in  1992-93;  about  17,127  permits 
were  issued  and  approximately  5,246 
permittees  hunted  one  or  more  times. 
Compared  to  the  previous  year’s 
seasons,  the  number  of  permittees 
decreased  about  6  percent  and  active 
hunters  decreased  10  percent.  An 
estimated  12,391  cranes  were  harvested 
in  1992-93,  a  5  percent  decrease  from 
the  13,074  harvested  in  1991-92.  Mid¬ 
continent  cranes  are  also  hunted  in 
Alaska,  Canada,  and  Mexico;  data  for 
these  areas  are  not  yet  available,  but  the 
combined  harvest  should  not  exceed 
11,600  during  the  1992-93  seasons.  *rhe 
total  North  American  sport  harvest  was 
estimated  to  be  near  25,000,  which  is 
similar  to  harvests  recorded  in  the  most 
recent  decade. 

Annual  appraisals  of  the  Rocky 
Mountain  Population,  which  stages  in 
the  San  Luis  Valley  of  Colorado  in 
March,  suggest  that  the  population  has 
been  relatively  stable  since  1984.  ’The 
1992  index  of  20,014  cranes  was  within 
established  objective  levels  of  18,000- 
22,000.  The  annual  population  index 
decreased  to  16,457  in  1993,  probably 
due  in  part  to  poor  survey  conditions. 
Limited  special  seasons  were  held 
during  1992  in  portions  of  Arizona, 
Montana,  New  Mexico,  and  Wyoming, 
resulting  in  harvests  estimated  at  386 
cranes,  a  decrease  of  19  percent  from  the 
1991  harvest  estimate  of  475  cranes. 
Population  estimates  and  harvest  for 
this  population  were  within  guidelines 
established  in  the  Cooperative  Flyway 
Management  Plan. 

Comments  Received  at  Public  Hearing 

Three  oral  statements  were  presented 
at  the  public  hearing  on  proposed  early- 
season  regulations.  These  comments  are 
summarized  below. 

Vernon  Bevill,  representing  the 
Central  Flyway  Council  and  &e  Texas 
Parks  and  Wildlife  Department, 
commented  on  past  cooperative  efforts 
of  States,  flyways,  and  the  Service  and 
urged  continuation  of  these  efforts.  He 


37830 


Federal  /  VoL  58,  No.  132  /  Tuesday,  July  13,  1093  /  Proposed  Rules 


reiterated  the  Council’s 
recommendations  to  extend  North 
Dakota’s  sandhill  crane  zone,  allow  14 
additional  days  to  the  Central  Flyway 
sandhill  crane  season,  modify  Texas’s 
mourning  dove  bag  limit  to  include  6 
%^te-wingsd  doves  in  the  aggregate  bag 
limit  in  four  Lower  Rio  (kande 
Counties,  and  adopt  Texas’s  reouest  ba 
zones  and  splits  for  mourning  dove 
himting.  He  supported  allowing  1/2- 
hour  before  sunrise  shooting  hours  for 
bluB-%vinged  teal  without  firmer 
evaluation,  citing  information  from  law 
enforcement  offrcials  and  field  studies 
that  there  was  negligible  impact  on  non¬ 
target  species  last  year.  He  stated  that 
the  Council  supported  requests  for  teal 
seasons  in  Iowa  and  Michigan,  early 
Canada  goose  seasons  in  the  Mississippi 
and  Atl^tic  Flyways,  and  continuation 
of  the  band-tailed  pigeon  hunting 
season  in  the  Pacific  Flyway.  He 
supported  a  ban  on  “F"  shot  for 
waterfowl  hunting  and  recommended 
that  time  should  be  allowed  for  shot- 
shell  industry,  retailers,  and  hunters  to 
adj^  to  new  restrictions. 

Susan  Hagood,  representing  the 
Humane  Sodety  of  the  U.S.,  expressed 
concern  about  the  continuation  of 
seasmi  on  species,  such  as  the  mottled 
duck,  tundra  swan,  and  sea  ducks,  for 
which  there  is  little  biological 
information.  She  suggest^  that  the 
Service  did  not  have  adequate 
information  to  allow  presunrise  hunting 
dming  special  seasons.  States  that  hunt 
wood  ducks  and  blue-winged  teal 
should  be  collecting  and  reporting 
information  on  status  of  breeding 
populations.  She  commended  the 
Service  for  proposing  to  bring  the 
Pacific  Flyway’s  25  coot-moorhen  limit 
in  line  urith  the  lower  limits  allowed  in 
other  fiyways,  but  believed  that  even 
those  limits  are  excessive  and  encourage 
"target  shooting."  She  opposed  any 
hunting  of  doves  in  September  bet^use 
nesting  is  still  occurring.  She  advocated 
closing  the  season  on  any  species  for 
urhich  there  was  a  declining  trend  and 
supported  expanding  the  bw  on  toxic 
shot  to  include  all  migratory  birds. 

Charies  E.  Kelly,  representing 
Alabama  Department  of  Conservation 
and  Natural  Resources  said  that  the 
Smvice  should  allow  shooting  hours 
which  begin  1/2-hour  before  sunrise  for 
S^tember  teal  seasons.  Also, 
representing  the  Southeastern 
Association  of  Fish  and  WUdlifa 
Agencies,  he  complimented  the  Service 
regarding  dove  management  He  said  the 
hunting  of  mourning  doves  in 
Septeim>OT  has  been  well  studied,  that 
these  studies  have  shown  no  impact  on 
the  populaticms,  and  the  record  was 
sufficient  such  that  the  issue  should  not 


be  revisited  each  year.  He  reported  that 
the  Association  had  submitt^  a 
recommendation  regarding  baiting 
regulations  as  they  pertain  to  doves,  and 
encouraged  the  S«vice  to  include  the 
States  as  partners  in  the  review  of 
regulations,  which  will  foster  more 
cooperative  participation  in  migratory 
bird  management 

Written  Comments  Received 

The  preliminary  proposed 
rulemaking,  which  appeared  in  the 
April  9  Federal  Register,  opened  the 
public  comment  period  for  early-season 
migratory  game  bird  himting 
regulations.  As  of  Jime  24, 1993,  the 
Swvice  had  receii^  14  comments;  9  of 
these  specificalfy  addressed  early- 
season  issues.  *10686  early-season 
comments  are  summarize  below  and 
numbered  in  the  order  used  in  the  April 
9  Federal  Register.  Only  the  numbei^ 
items  pertaining  to  early  seasons  for 
which  written  comments  were  received 
are  included.  The  Service  received 
recommendations  from  all  four  Flyway 
Councils.  Some  recommendations 
supported  continuation  of  last  year’s 
fr^eworks.  Due  to  the  comprehensive 
nature  of  the  annual  review  of  the 
frameworks  performed  by  the  Councib, 
support  for  continuaticm  of  last  year's 
framewoihs  is  also  assumed  for  items 
for  which  no  recommendations  were 
received.  Council  recommendations  for 
changes  in  the  frameworks  are 
summarized  below. 

1.  Ducks. 

j.  Teal  Seasons. 

In  the  April  9  Federal  Register,  the 
Service  reiterated  that,  consistent  with 
the  strate^  for  the  use  of  shooting  hours 
developed  by  the  Service  in  1990, 
shooting  hours  will  begin  at  sunrise 
unless  States  can  demonstrate  that  the 
impact  of  presunrise  shooting  hours  bn 
nontarget  duck  species  is  n^ligible. 
States  urill  be  allowed  to  continue 
presunrise  shooting  hours  during  their 
September  seasons  under  the  condition 
that  they  conduct  studies  or  provide 
information  that  demonstrates  a 
negligible  impact  on  nontar^t  dud: 
species  during  the  one-half  hour  prior  to 
sunrise.  The  Service  proposes  to 
continue  this  requirement. 

Council  Recommendations:  The 
Upper-Region  R^mlations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  that  an  experimental  9- 
day  September  teal  season  be  conducted 
for  3  yean  in  bfichigan.  Limitations 
would  be  placed  on  both  the  number  of 
areas  open  to  hunting  and  hunter 
numbMs. 


*1116  Cmnmittee  also  recommended 
that  a  9-day  season  be  held  in  the 
Southern  Duck  Zone  in  Iowa.  Oanting 
a  teal  hunting  season  in  Iowa  will  allow 
similar  hunting  opportimity  as  in 
Illinois  and  Missouri. 

The  Lower-R^on  Regulations 
Committee  of  the  Mississippi  Fly  way 
Council  recommended  that  the  ^ocAing 
hours  remain  one-half  hour  before 
sunrise  to  sunset 
Written  Comments:  The  Louisiana 
Department  of  Wildlife  and  Fisheries 
summarized  the  results  of  their  recent 
shooting-hour  study  and  strongly 
supported  uniform  presunrise  shooting 
hours  for  all  migratory  bird  hunting, 
including  teal  seasons  during 
September. 

The  Wisconsin  Department  of  Natural 
Resources  supported  the  return  to 
simrise  shooting  hours  for  September 
teal  seasons,  unless  States  can 
demonstrate  that  the  impact  of 
presunrise  shooting  hours  on  nontarget 
species  is  negligible.  They  objected  to 
the  inequality  in  duck-hunting 
opportunity  in  September  and  requested 
t^t  the  Service  oner  production  States 
some  compensation  in  lieu  of 
September  teal  seasons.  They  expressed 
concern  about  the  use  of  triggering 
levels  for  regulatory  decisions  and  about 
the  level  of  harvest  on  blue-winged  teal 
south  of  the  U.S.  border. 

ij.  Wood  Duck/Teal  Seasons. 

A  cooperative  Wood  Duck  Initiative 
undertaken  by  the  Service  and  the 
Atlantic  and  Mississippi  Flyway 
Councils  in  1991  is  designed  to  improve 
banding  programs  and  evaluate 
techniques  for  obtaining  estimates  of 
breeding  population  size  and 
production.  The  Service  does  not 
propose  to  discontinue  or  expand 
September  wood  duck  seasons,  at  least 
until  the  first  phase  of  this  initiative  has 
been  completed. 

The  Service  has  published  a  strategy 
concerning  shooting  hours  which  slates 
that  during  species-specific  duck 
seasons  shooting  hours  will  begin  at 
sunrise,  unless  States  can  demonstrate 
that  the  impact  of  presunrise  shooting 
hours  on  nontarget  duck  species  is 
negligible.  The  ^rvice  has  recently 
received  information  from  Kentucky 
and  Tennessee  regarding  the  effect  of 
presunrise  shooting  hours;  this 
information  was  deemed  sufficient  to 
demonstrate  a  negligible  impact  of 
presunrise  shooti^  hours  on  nontar^ 
duck  species  during  seasons  directed  at 
both  teal  and  wood  ducks.  Florida  had 
previously  provided  sufficient 
informatitm  to  allow  presunrise 
shooting  in  that  State.  Therefore, 
Florida.  Kentucky,  and  Teimessee  will 
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be  allowed  to  continue  piesunriae 
shooting  hours  during  their  September 
seasons  without  further  evaluation. 

Council  Recommendations:  The 
Lower*Regi(m  Regulations  Cmnmittee  of 
the  Mississippi  Flyway  Council 
recommendM  that  shooting  hours  for 
these  seasons  in  Kentucky  and 
Tennessee  be  the  same  as  those  for 
regular  seasons,  one-half  hour  before 
simrise  to  sunset. 

3.  Sea  Ducks. 

In  the  August  21, 1092,  and  April  0, 
1993,  Fede^  Regkrters,  the  Ser^ce 
expressed  concern  about  the  status  of 
sea  ducks  and  the  potential  imjpact  that 
increased  hunting  activity  could  have 
on  these  species.  The  Seivioe  stated  that 
additional  data  and  a  management  plan 
are  needed  to  guide  future  management 
efforts  for  these  spedes.  In  1992,  the 
Service  asked  that  the  Fly  way  Councils 
make  substantia]  progress  to  address 
these  concerns  prior  to  the  1993-94 
regulations-development  cyde.  In  April 
1993,  the  Service  requested  that  the 
Atlantic  and  Padfic  Flyway  Coundls 
review  the  status  of  sea  ducks  before 
recommending  frameworks  for  1093-94 
himting  seasons,  and  reiterated  that, 
without  more  complete  information  on 
population  status  and  harvest,  the 
Service  may  be  forced  to  restrict  these 
spedal  seasons.  The  Service  herein 
proposes  to  restrid  the  7-bird  sea  duck 
limit  to  include  no  more  than  4  scoters. 

Council  Recommendations:  The 
Atlantic  Flyway  Coundl  recommended 
that  the  bag  limit  for  sea  ducks  remain 
at  7,  with  a  spedes-group  restriction  (ff 
4  scoters,  witnin  the  107-day  season 
during  1993. 

4.  Canada  Geese. 

The  Service  herein  proposes  to 
modify  the  criteria  governing  spedal 
Canada  goose  seasons.  In  the  Atlantic 
and  Mississippi  Flyways,  seasons  are 
crirrently  limited  to  10  consecutive 
days.  The  Service  proposes  to  drop  this 
requirement.  The  Service  notes  that  the 
criteria  currently  state  that  these  seasons 
will  generally  be  held  between 
September  1  and  September  10. 
Although  these  guideline  dates  contain 
suffident  flexibility  to  allow  seasons 
after  September  10,  proposals  for  such 
seasons  will  be  assessed  cm  an  aree-by- 
area  basis.  The  Service  also  notes  that, 
for  such  seasons  occurring  after 
September  10.  the  provision  will  be 
continued  which  specifies  that 
gathering  of  population  information 
must  be^  at  least  2  years  prior  to  the 
request^  aeastm,  and  further 
emphasizes  that  data  gathered  prim-  to 
and  during  the  expmiment  must 


stnmgly  indicate  that  the  season  will 
successfully  meet  all  established 
criteria. 

Council  Recommendations:  The 
Atlantic  Fly  way  Council  made  the 
following  recommendations  pertaining 
to  the  special  Canada  goose  seasons: 

In  M^land,  initiate  a  3-year 
experimental  season  in  the  24  counties 
west  of  Chesapeake  Bay  with  £ramew(^ 
dates  of  Septonber  1-15. 

In  Massadiusetts,  extend  the 
frameworii  dosing  date  for  the  season  to 
September  15. 

In  New  Jersey,  initiate  a  3-yeer 
experimental  season  in  the  northern 
portion  of  the  State  with  framework 
dates  of  September  1-19. 

In  New  YoA,  expand  the  area  open  to 
goose  hunting  in  ti^  western  portion  at 
the  State,  initiate  a  new  3-yeer 
experimental  season  in  the  southeastern 
portion  of  the  State,  and  extend  the 
framework  dates  for  the  season  in  both 
areas  to  September  1-17. 

In  Virgil^  initiate  a  3-year 
experimental  season  with  framework 
dates  of  September  1-15. 

In  North  Carolina,  amend  the 
experimental  season  to  allow  a  season 
length  of  15  consecutive  days  with 
framework  dates  of  September  1—30, 
during  1993-95. 

In  Pennsylvania,  amend  the 
experimental  season  in  the  southeastern 
zone  to  include  the  Counties  of  Bedes, 
Chester,  and  Delaurare;  and  extend  the 
frameworic  dates  in  the  southeastern 
zone  to  September  1-15. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Coundl  made  the  following 
recommendations  pertaining  to  the 
spedal  Canada  goose  seasons: 

In  Minnesota,  a  new  3-year 
experimental  season  in  an  expanded 
Southwest  Goose  Zone,  an  expansion  of 
the  Fergtis-Falls/Alexandria  ^ne  with 
continued  monitoring  of  hunter 
numbers  and  harvest,  operational  status 
for  the  Southwest-Border-Zone  season 
and  the  Fergus  Falls/ Alexandria-Zone 
season,  and  allow  the  10-day  seasons  in 
all  zones  to  b^in  on  the  first  Saturday 
in  September. 

In  Ohio,  a  new  3-year  experimental 
10-day  season  in  31  southwest  counties. 

In  Wisconsin.  opOTatimial  status  for 
the  Southeast  Subzone. 

The  Committee  further  recommended 
that  annual  monitoring  of  himter 
numbers  in  experimental-season  zones 
no  longer  be  required  aftw  the  criteria 
have  b^  met  and  the  seasons  have 
become  opoational. 

The  Padfic  Flyway  Council  made  the 
following  reemnmendations  pOTtaining 
to  specitu  Canada  goose  seasons: 


That  operational  statue  be  given  to  the 
spedal  season  in  Oregon  and 
Washington:  and  th^  pennits  no  longer 
be  requfred,  seasons  be  iiKTeaaed  from 
10  to  12  days,  daily  beg  limits  be 
increased  from  2  to  3,  and  that  States  be 
allowed  independent  seasons. 

That  the  WWiington  hunt  area  be 
enlarged  to  indude  the  area  along  the 
Colu^ia  River  from  the  Astoria/Megler 
Bridge  on  State  Highway  101  to  the  end 
of  the  North  Jetty  near  Fort  Camby. 

That  an  experimental  season  be 
adopted  in  northwestern  Oregon  with 
season  dates  of  Sepiunber  1  through 
September  12  and  a  bag  limit  of  2.  A 
mandatory  State  permit  would  be 
reouired. 

Written  Comments:  the  States  of 
Maryland,  New  York,  and  l^rginia 
requested  approval  of  the  Coundl 
recommendations  pertaining  to  special 
Canada  goose  seasons  in  th^  respective 
States. 

The  Wiscemsin  Department  of  Natural 
Resources  urged  the  Seri^  to 
reconsider  the  criteria  recently 
established  for  early  and  late  spedal 
Canada  goose  seasons.  They  continue  to 
believe  that  these  criteria  are 
inappropriate  and  too  exacting.  They 
former  urged  the  Service  to  drop  its 
requirement  that  States  aimually 
monitOT  harvest  and  hunter 
partidpation  after  the  experimental 
period  has  been  successfully  completed. 

9.  Sandhill  Cranes* 

Council  Recommendations:  The 
Central  Fly  way  Council  reemnmended 
that  the  sandhill  crane  hunting  area  in 
North  Dakota  be  extended  eaartvard  to 
indude  the  entire  State.  The  eastern 
portion  of  North  Dakota  was  previously 
dosed  to  protect  greeter  sandhill  cranes. 
Hunting  zones,  season  dates,  and  beg 
limit  restrictions  have  all  been  used  to 
limit  harvest  of  greater  sandhill  cranes 
in  North  Dakota.  Measumnents  on 
harvested  sandhill  cranes  ate  routinely 
taken  throughout  the  hunting  season  to 
identify  areas  distribution  and 
harvest  of  greater  sandhill  cranes.  Nmth 
Dakota  plans  to  continue  these  actions 
in  the  futtire.  Cranes  have  recently 
shifted  their  migrational  pattern  and 
larger  numbers  of  cranes  are  using  the 
eastern  portion  of  the  State.  Nmth 
Dakota  spmtsmen  have  requested  an 
opportunity  to  take  advantage  of  this 
sMft  in  crane  migratiao.  In  Edition, 
complaints  of  crane  depredatian  of  row 
crops  in  areas  east  of  Highway  281  have 
been  reported. 

The  C^tral  Flyway  Coundl 
recommended  thrt  season  lengths  fesr 
mid-continmit  sandhill  cranes  be 
increased  by  14  days  in  the  Central 
Flyway.  Increasing  the  season  length  to 
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include  the  time  when  depredations  on 
winter  wheat  occur  may  curtail  the 
damage  to  these  crops.  The  Council 
believes  allowing  additional  hunting 
days  will  not  ham  the  population  and 
would  increase  hunting  opportimity. 

Written  Comments:  llie  Texas  Pariu 
and  Wildlife  Department  requested  a 
minor  administrative  change  in  the 
open  area  to  reflect  the  recent 
completion  of  Interstate  Highway  35 
between  Austin  and  the  Texas- 
Oklahoma  State  line. 

11.  Moorhens  and  Gallinulea. 

In  the  April  9  Federal  Register,  the 
Service  proposed  to  establi^ 
frameworks  for  common  moorhens  in 
the  Pacific  Fly  way  that  are  consistent 
with  those  established  in  other  flyways. 
This  proposal  was  made  out  of  concern 
that  ^  moorhens  data  are  not  available 
to  suggest  that  additional  opportunity 
beyond  that  offered  to  other  flyways  is 
warranted  for  moorhens  in  the  Pacific 
Flyway.  If  this  change  were  adopted,  the 
season  frameworks  for  moorhens  in  the 
Pacific  Flyway  would  be  the  same  as  the 
framewoias  offered  to  the  other  three 
flyways.  Because  the  frameworks  for 
moorhens  in  the  Pacific  Fly  way  are 
linked  to  the  coot  and  duck  frameworks. 

be  ad^essed  as  a  late-season  issue. 

15.  Band-tailed  Pigeons. 

In  the  April  9  Federal  Register,  the 
Service  expressed  its  concern  about  the 
long-term  decline  of  the  Coastal 
Population  of  band-tailed  pigeons, 
requested  that  States  submit  all 
available  population-status  and  harvest 
information  for  Service  review  by  Jime 
1,  and  indicated  that  it  would  carefully 
evaluate  all  this  data  by  June  15  to 
determine  whether  a  hunting-season 
closure  is  warranted.  In  addition,  the 
Service  indicated  that  the  status  of  the 
Interior  Population  of  band-tailed 
pigeons  is  also  not  well  understood.  The 
Swvice  herein  proposes  that  all  States 
having  band-tailed  pigeon  himting 
seasons  reqiiire  band-tailed  pigeon 
hunters  to  obtain  mandatory  State 
permits  (or  participate  in  the 
nationwide  Migratory  Bird  Harvest 
Infbrmati(Hi  Program)  to  provide  a 
sampling  frame  for  obtaining  more 
precise  estimates  of  band-tailed  pigeon 
harvest  Those  States  not  participating 
in  the  Harvest  Information  Program 
would  be  required  to  conduct  a  harvest 
survey  and  provide  the  results  to  the 
Service  by  Jime  1. 

Written  Comments:  The  California 
Departmmit  of  Fish  and  Game  and  the 
Or^on  Department  of  Fish  and  Wildlife 
requested  continuation  of  the  open 


season.  They  believed  that  the  long-term 
status  of  the  population  is  dependent 
primarilv  upon  habitat  conditions  and 
that  the  last  20  years  of  population 
indices  have  not  changed  sufficiently  to 
warrant  further  restri(^ons  in  harvest. 
They  provided  a  joint  assessment  of 
population  information,  harvest  and 
himter-activity  information,  and 
suspected  causes  for  the  long-term 
decmne,  and  a  summary  of  ongoing 
efforts  in  the  two  States.  They  stated 
that  the  current  himting  season  allows 
for  the  efficient  collection  of  biological 
information  about  reproduction  and. 
potentially,  the  prevalence  and  effect  of 
disease.  Tliey  believe  complete 
cessation  of  hunting  is  not  likely  to 
result  in  substantial  gains  in  this 
population  given  the  low  levels  of 
harvest  under  current  regulations. 

16.  Mourning  Doves. 

The  Service  notes  that  States  in  the 
Eastern  and  Central  Management  Units 
have  the  option  to  select  seasons  in  each 
of  two  zones  and  that  seasons  in  the 
southern  zones  of  Texas,  Louisiana, 
Mississippi,  Alabama,  and  Georgia  may 
commence  no  earlier  than  September 
20.  The  Service  herein  proposes  to 
extend  that  requirement  to  Florida  as 
well. 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
that  Texas  be  flowed  to  split  the 
mourning  dove  season  into  three 
segments  in  its  central  and  southern 
zones  on  an  experimental  basis; 
however,  Texas  would  continue  to 
utilize  3  zones.  These  additional  season 
segments  would  permit  greater 
flexibility  in  establishing  dove-hunting 
seasons  consistent  with  anticipated 
migration  patterns  and  population 
levels  and  would  also  allow  additional 
“opening  days"  to  be  established  for 
Texas  sportsmen. 

Written  Comments:  The  Florida  Game 
and  Freshwater  Fish  Commission  has 
requested  that  they  be  able  to  avail 
themselves  of  the  zoning  option  and 
establish  two  zones  as  described  in  a 
later  portion  of  this  document  The 
Alab^a  Division  of  (^me  and  Fish 
requested  that  Barbour  County  be 
moved  frnm  the  northern  to  the 
southern  zone. 

17.  White-winged  and  White-tipped 
Doves. 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
that  the  numbOT  of  white-winged  doves 
allowed  in  the  12-bird  aggregate  bag 
limit  during  the  mourning  dove  season 
be  increased  frnm  2  to  6  in  the  Texas 


Counties  of  Cameron,  Hidalgo,  Starr, 
and  Willacy. 

18.  Alaska. 

Council  Recommendations:  The 
Pacific  Flyway  Council  recommended 
that  a  new  experimental  tundra  swan 
season  be  established  in  Game 
Management  Unit  18  (Yukon- 
Kuskokwim  Delta).  The  frnmework 
dates  would  be  September  1  -  October 
31.  A  maximum  of  500  permits  would 
be  issued,  and  hunters  would  be 
allowed  more  than  1  permit  per  season, 
issued  1  at  a  time  upon  filing  a  harvest 
report. 

Public  Comment  Invited 

Based  on  the  results  of  migratory 
game  bird  studies  now  in  progress  and 
having  due  consideration  for  any  data  or 
views  submitted  by  interested  parties, 
the  possible  amendments  resulting  from 
this  supplemental  rulemaking  will 
specify  open  seasons,  shooting  hours, 
and  bag  and  possession  limits  for 
designated  migratory  game  birds  in  the 
United  States. 

The  Service  intends  that  adopted  final 
rules  be  as  responsive  as  possible  to  all 
concerned  interests,  and  therefore 
desires  to  obtain  for  consideration  the 
comments  and  suggestions  of  the  public, 
other  concerned  governmental  agencies, 
and  private  interests  on  these  proposals. 
Such  comments,  and  any  additional 
information  received,  may  lead  to  final 
regulations  that  differ  from  these 
proposals. 

Special  circumstances  are  involved  in 
the  establishment  of  these  regulations 
which  limit  the  amount  of  time  that  the 
Service  can  allow  for  public  comment. 
Specifically,  two  considerations 
compress  the  time  in  which  the 
rulemaking  process  must  operate:  (1)  the 
need  to  establish  final  rules  at  a  point 
early  enough  in  the  summer  to  allow 
affected  State  agencies  to  appropriately 
adjust  their  licensing  and  regulatory 
mechanisms;  and  (2)  the  unavailability 
before  mid-June  of  specific,  reliable  data 
on  this  year’s  status  of  some  waterfowl 
and  migratory  shore  and  upland  game 
bird  populations.  Therefore,  the  Service 
believes  that  to  allow  comment  periods 
past  the  dates  specified  is  contrary  to 
the  public  interest. 

Comment  Procedure 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practical,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Chief,  Office  of 
Mi^tory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service,  room  634 — 
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Arlington  Square,  Washin^on,  DC 
20240.  Comments  received  will  be 
available  for  public  inspection  during 
normal  business  hours  at  the  Service’s 
office  in  room  634,  Ariingtcm  Square 
Building,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia.  All  relevant 
comments  received  during  the  cmnment 
period  will  be  considered.  The  Service 
will  attempt  to  acknowledge  received 
comments,  but  substantive  res^nse  to 
individual  comments  may  not  be 
provided. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  documoit,  “Final 
Supplemental  Environmental  Impact 
Statement;  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Himting  of  Migratory  Birds  (FSES  88> 
14)’’,  filed  with  EPA  on  June  9, 1988. 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  Juim  16, 1988 
(53  FR  22582).  The  Service’s  Record  of 
Decision  was  published  on  August  18, 
1988  (53  FR  31341).  Copies  of  these 
documents  are  available  from  the 
Service  at  the  address  indicated  under 
the  caption  ADDRESSES. 

Endangered  Species  Act  Consideration 

The  Division  of  Endangered  Species  is 
completing  a  biological  opinion  on  the 
proposed  action.  As  in  the  past,  hunting 
regulations  this  year  will  be  designed, 
among  other  things,  to  remove  or 
alleviate  chances  of  cmiflict  between 
seasons  for  migratwy  game  birds  and 
the  protection  and  cmiservation  of 
endangered  and  threatened  species.  The 
Service’s  biological  opinions  resulting 
from  cmsultatimis  under  section  7  are 
considered  public  documents  and  are 
available  for  inspection  in  the  Division 
of  Endangered  Species  (Room  432)  and 
the  Office  of  Migratory  Bird 
Management  (Room  634),  Arlington 
Square  Building,  4401 N.  Fairfax  Drive, 
Arlington,  Virginia. 

Regulatmy  Flexibility  Act;  Executive 
Orders  12291. 12612, 12630,  end  12778; 
and  the  Paperwork  Reductkui  Act 

In  the  April  9  Federal  Register,  the 
Service  reported  measures  it  had 
imdertaken  to  comply  with 
requirements  of  the  Regulatory 
Fl^bility  Act  and  Exerative  Order 
12291.  These  included  preparing  a 
Determinaticm  of  Effects  and  an  updated 
Final  Regulatory  Impact  Analysis 
(FRIA),  and  publishing  a  summary  of 
the  latter.  These  regulations  have  been 
determined  to  be  major  under  Executive 
Order  12291  and  they  have  a  significant 
economic  impact  im  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexlldlity  Act.  A  Regulatory 


\ 
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Flexibility  Analysis  (RFA),  prepared  as 
part  of  the  FRIA  conclude  that  this  rule 
would  have  significant  effects  on  small 
entities.  Information  contained  in  that 
document  stated  that  while  the  Service 
believes  that  its  rules  for  migratory  bird 
hunting  are  “major,’’  and  impact  “small 
entities,”  particularly  small  businesses, 
it  has  been  imable  to  locate  information 
of  the  kind  needed  to  complete  its 
analysis  on  small  entities.  The  FRIA  and 
the  ^A  docmnent  the  relationships 
between  hunting  regulations,  and 
hunter  numbers  and  hunter  days,  both 
of  which  have  major  economic 
implications.  The  Service  concluded 
that  the  adoption  of  other  regulatmy 
options  would  have  little  impact  upon 
himter  expenditures  at  the  national- 
economy  or  small-entity  levels.  Unless 
migratory  bird  hunting  regulations  are 
established,  the  national  economy 
stands  to  lose  at  least  $1  billicm 
annually.  Most  of  this  loss  would  be 
Imme  by  small  entities. 

It  has  been  determined  that  these 
rules  will  not  involve  the  taking  of  any 
constitutionally  protected  property 
rights,  under  ^ecutive  Order  12630, 
wd  will  not  have  any  significant 
f^eralism  effects,  under  Executive 
Order  12612.  The  Department  of  the 
Interior  has  certified  to  the  Office  of 
Management  and  Budget  that  these 
propcwed  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(bK2)  of  Executive 
Order  12778.  These  determinations  are 
detailed  in  the  aforementioned 
documents  which  are  available  upon 
request  from  the  Office  of  Migratory 
Bin)  Management.  U.S.  Fish  and 
Wildlife  Se^ce,  room  634 — ^Arlington 
Square,  Department  of  the  Interior, 
Washington,  DC  20240.  As  noted  in  the 
above  Federal  Register  reference,  the 
Service  plans  to  issue  its  Memorandum 
of  Law  fm  migratory  bird  himting 
regulations  at  the  same  time  the  first  of 
the  annual  hunting  rules  is  cmnpleted. 
These  regulations  contain  no 
information  collections  subject  to  Office 
of  Management  and  Budrat  review 
under  the  Paperwork  Reduction  Act. 

Authorship 

The  primary  authors  of  this  proposed 
rulemaking  are  Robert  J.  Blohm  and 
William  O.  Vogel,  Office  of  Migratmy 
Bird  Management. 

List  of  Subjects  in  50  CFRPart  20 

Exports.  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1993-94  hunting 
season  are  authorized  under  the 
Migratory  Bird  TVeety  Act  (July  3, 1918), 


as  amended,  (16  U.S.C  703-711);  the 
Fish  and  Wildlife  Improvraient  Act 
(November  8, 1078),  as  amended,  (16 
U.S.C  712);  and  the  Fish  and  Wildlife 
Act  of  1956  (August  8, 1956),  as 
amended,  (16  U.S.C.  742  a— ^  and  e — 

))• 

Dated:  July  7, 1993. 

Richard  RSadth, 

Actiiig  Dinctor,  US.  Fish  md  WUdiifs 
Service. 

Proposed  Regulatiooe  Frameworiu  br 
1993-94  Early  Hunting  Seaauis  on 
Certain  MigraUary  Gam  Birds 

Pursuant  to  the  Migratory  Bird  TYeaty 
Act  and  delegated  authorities,  the 
Director  approved  the  following 
proposed  fireworks  udiich  prescribe 
season  lengths,  bag  limits,  shooting 
hours,  and  outside  dates  within  vdiidi 
States  may  select  seasons  for  certain 
migratory  game  birds  between 
September  1, 1993,  and  March  10, 1994. 

General 

Dates:  All  outside  dates  noted  below 
are  inclusive. 

Shooting  and  Hawking  (taking  by 
falconry)  Hours:  Unless  oUierwise 
specified,  from  one-half  hour  befim 
sunrise  to  sunset  daily. 

Possession  Limits:  Unless  otherwise 
specified,  possession  limits  are  twice 
the  daily  bag  limit 

Area,  Zone,  and  Unit  Descriptions: 
Geographic  descriptions  that  diffw  from 
those  published  in  the  August  21. 1992, 
Fedotd  Register  (at  57  FR  38212)  are 
ccmtained  in  a  later  pmtion  of  this 
docummt 

Mourning  Doves 

Outside  Dates:  Between  September  1 
and  January  15,  except  as  otherwise 
provided.  States  may  select  hunting 
seasons  and  daily  b^  limits  as  follows: 

Eastern  Managenteirt  Unit  (All  States 
east  of  the  Mississippi  River,  and 
Louisiana) 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  70  days  vrith  a 
daily  bag  limit  of  12,  or  not  more  than 
60  days  with  a  daily  bag  limit  of  15. 

Zoning  and  Split  Seasons:  States  may 
select  hunting  seasons  in  each  of  tvro 
zones.  The  season  within  each  zone  may 
be  split  into  not  more  than  three 
periods.  The  hunting  seasons  in  the 
South  Zones  of  Alabama,  Florida, 
Georgia,  Louisiana,  and  Mississippi  noay 
commence  no  eerUer  than  September 
20.  Regulations  for  bag  and  possession 
limits,  season  length,  and  shooting 
hours  must  be  unifarm  within  qwcific 
huntii^  zones. 
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Central  Management  Unit  (AHcansas,  . 
Colorado,  Iowa,  Kansas,  Minnesota, 
Missouri,  Montana,  Nebraska,  New 
Mexico,  North  Dakota,  Oklahoma. 

South  Dakota,  Texas,  and  Wyoming) 

Hunting  Seasons  and  Daily  Bag 
limits;  Not  more  than  70  days  with  a 
daily  bag  limit  of  12.  or  not  more  than 
60  days  with  a  daily  bag  limit  of  15. 

Zoning  and  Split  Seasons:  States  may 
select  hunting  seasons  in  each  of  two 
zones.  The  season  within  each  zone  may 
be  split  into  not  more  than  three 
periods.  Texas  may  select  hunting 
seasons  for  each  of  three  zones  subject 
to  the  following  conditions: 

A.  The  hunting  season  may  be  split 
into  not  more  thw  two  periods,  except 
in  that  portion  of  Texas  in  which  the 
special  white-winged  dove  season  is 
allowed,  where  a  limited  mourning 
dove  season  may  be  held  concurrently 
with  that  special  season  (see  white¬ 
winged  dove  frameworks). 

B.  A  season  may  be  selected  for  the 
North  and  Central  Zones  between 
September  1  and  January  25;  and  for  the 
South  Zone  between  September  20  and 
January  25. 

C  Each  zone  may  have  a  daily  bag 
limit  of  12  doves  (15  under  the 
alternative)  in  the  aggregate,  no  more 
than  6  of  which  may  be  white-winged 
doves  and  no  more  than  2  of  which  may 
be  white-tipped  doves,  with  the 
following  exceptions: 

1.  During  the  special  white- winged 
dove  season,  the  daily  bag  limit  may  not 
exceed  10  white-winged,  mourning,  and 
white-tipped  doves  in  the  aggregate,  of 
which  no  more  than  5  may  be  mourning 
doves  and  2  may  be  white-tipped  doves. 

2.  In  Cameron,  Hidalgo,  Starr,  and 
Willacy  Counties,  the  daily  bag  limit 
may  not  exceed  12  doves  (15  under  the 
alternative)  in  the  aggregate,  of  which 
no  more  than  2  may  be  white-winged 
doves  and  2  may  be  white-tipped  doves. 

D.  Except  as  noted  above,  regulations 
for  bag  and  possession  limits,  season 
length,  and  shooting  hours  must  be 
imiform  within  each  himting  zone. 

Western  Management  Unit  (Arizona, 
California,  Idaho,  Nevada,  Oregon, 
Utah,  and  Washington) 

Huntii\g  Seasons  and  Daily  Bag 
Limits: 

Idaho,  Nevada,  Oregon,  Utah,  and 
Washington — ^Not  more  than  30 
consecutive  days  with  a  daily  bag  limit 
of  10  mourning  doves  (in  Nevada,  the 
daily  bag  limit  may  not  exceed  10 
mourning  and  white-winged  doves  in 
the  aggregate). 

Arizona  and  California— Not  more 
than  60  days  which  may  be  split 
between  two  periods,  September  1-15 


and  November  1  •  January  15.  In 
Arizona,  the  daily  bag  limit  is  10 
mourning  and  white-winged  doves  in 
the  aggregate,  of  which  no  more  than  6 
may  be  white-winged  doves.  In 
CaUfomia,  the  daily  bag  limit  may  not 
exceed  10  mourning  and  white-winged 
doves  in  the  aggregate. 

White-winged  Doves 

Hunting  Seasons  and  Daily  Bag 
Limits: 

Except  as  shown  below,  seasons  in 
Arizona,  California,  Florida,  Nevada. 
New  Mexico,  and  Texas  must  be 
concurrent  with  mourning  dove 
seasons. 

Arizona  may  select  a  hunting  season 
of  not  more  than  30  consecutive  days 
running  concurrently  with  the  first 
segment  of  the  mourning  dove  season. 
The  daily  bag  limit  may  not  exceed  10 
mourning  and  white-winged  doves  in 
the  aggregate,  of  which  no  more  than  6 
may  be  white-winged  doves. 

In  Florida,  the  daily  bag  limit  may  not 
exceed  12  mourning  and  white- winged 
doves  (15  under  the  alternative)  in  ^e 
aggregate,  of  which  no  more  than  4  may 
be  wUte-winged  doves. 

In  the  Nevada  counties  of  Clark  and 
Nye,  and  in  the  (California  counties  of 
Imperial,  Riverside,  and  San 
Bernardino,  the  daily  bag  limit  may  not 
exceed  10  mourning  and  white-winged 
doves  in  the  aggregate. 

In  New  Mexico,  the  daily  bag  limit 
may  not  exceed  12  mourning  and  white¬ 
winged  doves  (15  under  the  alternative) 
in  the  aggregate. 

In  Texas,  the  daily  bag  limit  may  not 
exceed  12  mourning,  white-winged,  and 
white-tipped  doves  (15  under  the 
alternative)  in  the  aggregate,  of  which 
not  more  than  6  may  be  white-winged 
doves  and  not  more  than  2  may  be 
white-tipped  doves;  except  in  Cameron, 
Hidalgo,  Starr,  and  Willacy  Counties 
where  the  daily  bag  limit  may  include 
no  more  than  2  white-winged  doves  and 
2  white-tipped  doves. 

In  addition,  Texas  may  also  select  a 
himting  season  of  not  more  than  4  days 
for  the  special  white-winged  dove  area 
of  the  South  Zone  between  September  1 
and  September  19.  The  daily  ^g  limit 
may  not  exceed  10  white-winged, 
mourning,  and  white-tipped  doves  in 
the  aggregate,  of  which  no  more  than  5 
may  be  mourning  doves  and  2  may  be 
white-tipped  doves. 

Band-tailed  Pigeons 

Pacific  Coast  States:  California, 
Oregon,  Washington,  and  Nevada. 

Outside  Dates:  Between  September  15 
and  January  1. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  9  consecutive 


days,  with  bag  and  possession  limits  of 
2  and  2  band-tailed  pigeons, 
respectively. 

Permit  Requirement:  The  appropriate 
State  agency  must  issue  permits,  and 
report  on  harvest  and  hunter 
participation  to  the  Service  by  June  1  of 
the  following  year,  or  participate  in  the 
Migratory  Bird  Harvest  Information 
Fromm. 

Zoning:  (California  may  select  hunting 
seasons  not  to  exceed  9  consecutive 
days  in  each  of  two  zones.  The  season 
in  the  North  Zone  must  close  by  October 
7. 

Four-Comers  States:  Arizona, 
Colorado.  New  Mexico,  and  Utah. 

Outside  Dates;  Between  September  1 
and  November  30. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  30  consecutive 
days,  with  a  daily  bag  limit  of  5  band- 
tailed  pigeons. 

Permit  Requirement:  The  appropriate 
State  agency  must  issue  permits,  and 
report  on  harvest  and  himter 
participation  to  the  Service  by  June  1  of 
the  following  year,  or  participate  in  the 
Migratory  Bird  Harvest  Information 
Program. 

Zoning:  New  Mexico  may  select 
hunting  seasons  not  to  exceed  20 
consecutive  days  in  each  of  two  zones. 
The  season  in  the  South  Zone  may  not 
open  until  October  1. 

Rails 

Outside  Dates:  States  included  herein 
may  select  seasons  between  September 
1  and  January  20  on  clapper,  king,  sora, 
and  Virginia  rails. 

Hunting  Seasons:  The  season  may  not 
exceed  70  days,  and  may  be  split  into 
two  segments. 

Daily  Bag  Limits: 

Clapper  and  King  Rails — In  Rhode 
Island,  Connecticut,  New  Jersey, 
Delaware,  and  Maryland,  10.  singly  or 
in  the  aggregate  of  the  two  species.  In 
Texas,  Louisiana,  Mississippi,  Alabama, 
Georgia,  Florida,  South  Carolina,  North 
C^olina,  and  Virginia.  15.  singly  or  in 
the  aggregate  of  the  two  species. 
Possession  limits  are  twice  the  daily  bag 
limit. 

Sora  and  Virginia  Rails — In  the 
Atlantic.  Mississippi,  and  Central 
Flyways  and  the  Pacific-Flyway 
portions  of  Colorado,  Montana,  New 
Mexico,  and  Wyoming,  25  daily  and  25 
in  possession,  singly  or  in  the  aggregate 
of  the  two  species.  The  season  is  closed 
in  the  remainder  of  the  Pacific  Flyway. 

American  Woodcock 

Outside  Dates:  States  in  the  Atlantic 
Flyway  may  select  hunting  seasons 
between  October  1  and  January  31. 
States  in  the  Central  and  Mississippi 


Federal  Register  /  Vol.  58,  No.  132  /  Tuesday,  July  13,  1993  /  Proposed  Rules 


37835 


Flyways  may  select  hunting  seasons 
between  September  1  and  January  31. 

Hunting  Seasons  and  Daily  Bag 
Limits:  In  the  Atlantic  Flyway,  seasons 
may  not  exceed  45  days,  with  a  daily 
bag  limit  of  3;  in  the  Central  and 
Mississippi  Flyways,  seasons  may  not 
exceed  65  days,  with  a  daily  bag  limit 
of  5.  Seasons  may  be  split  into  two 
se^ents. 

Zoning:  New  Jersey  may  select 
seasons  in  each  of  two  zones.  The 
season  in  each  zone  may  not  exceed  35 
days. 

Common  Snipe 

Outside  Dates:  Between  September  1 
and  February  28.  Except,  in  Maine, 
Vermont,  New  Hampshire, 
Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  New  Jersey, 
Delaware,  Maryland,  and  Virginia,  the 
season  must  end  no  later  than  January 
31. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Seasons  may  not  exceed  107 
days  and  may  be  split  into  two 
segments.  The  daily  bag  limit  is  8  snipe. 

Common  Moorhens  and  Purple 
Gallinules 

Outside  Dates:  Between  September  1 
and  January  20  in  the  Atlantic, 
Mississippi,  and  Central  Flyways.  States 
in  the  Padfic  Flyway  have  been  allowed 
to  select  their  himting  seasons  between 
the  outside  dates  for  the  season  on 
ducks;  therefore,  they  are  late-season 
frameworks  and  no  frameworks  are 
provided  in  this  document. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Seasons  may  not  exceed  70  days 
in  the  Atlanti(..  Mississippi,  and  Cend^ 
Flyways.  Seasons  may  be  split  into  two 
segments.  The  daily  b«g  limit  is  15 
common  moorhens  and  piirple 
gallinules,  singly  or  in  the  aggregate  of 
the  two  spedes. 

Sandhill  Cranes 

Regular  Seasons  in  the  Central  Flyway: 

Outside  Dates:  Between  September  1 
and  Februa^  28. 

Hunting  seasons:  Seasons  not  to 
exceed  58  consecutive  days  may  be 
seleded  in  designated  portions  of  the 
following  States:  Colorado,  Kansas, 
Montana,  North  Dakota,  South  Dakota, 
and  Wyoming.  Seasons  not  to  exceed  93 
consecutive  days  may  be  seleded  in 
designated  portions  of  the  following 
States;  New  Mexico,  Oklahoma,  and 
Texas. 

Daily  Bag  limits:  3  sandhill  cranes. 

Permits;  Each  person  partidpating  in 
the  regular  sandidU  crane  seasons  must 
have  a  valid  Federal  sandhill  crane 
hunting  permit  in  his  possession  while 
hunting. 


Special  Seasons  in  the  Central  and 
Pacific  Flyways: 

Arizona,  Colorado,  Idaho,  Montana, 
New  Mexico,  Utah,  and  Wyoming  may 
seled  seasons  for  hunting  sandhill 
cranes  within  the  range  of  the  Rocky 
Moimtain  Population  subjed  to  the 
following  conditions: 

Outside  Dates:  Between  September  1 
and  January  31, 

Hunting  Seasons:  The  season  in  any 
State  or  zone  may  not  exceed  30  days. 

Bag  limits:  Not  to  exceed  3  daily  and 
not  to  exceed  9  per  season. 

Permits:  Partidpants  must  have  a 
valid  permit,  issued  by  the  appropriate 
State,  in  their  possession  while  himting. 

Other  provisions:  Numbers  of  permits, 
open  areas,  season  dates,  protection 
plans  for  other  spedes,  and  other 
provisions  of  seasons  mxist  be  consistent 
with  the  management  plan  and 
approved  by  the  Centrd  and  Padfic 
Flyway  Coimdls.  All  himts  except  those 
in  Arizona,  New  Mexico  (Middle  Rio 
Grande  Valley),  and  Wyoming  will  be 
experimental. 

Scoter,  Eider,  and  Oldsquaw  Ducks 
(Atlantic  Flyway) 

Outside  Dates:  Between  September  15 
and  January  20. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  to  exceed  107  days,  with  a 
daily  bag  limit  of  7,  singly  or  in  the 
aggregate  of  the  listed  sea  duck  spedes, 
of  which  no  more  than  4  may  be  scoters. 

Daily  Bag  Limits  During  the  Regular 
Duck  Season:  Within  the  spedal  sea 
duck  areas,  during  the  regular  duck 
season  in  the  Atlantic  Flyway,  States 
may  choose  to  allow  the  above  sea  duck 
limits  in  addition  to  the  limits  applying 
to  other  ducks  during  the  regular  duck 
season.  In  all  other  areas,  sea  ducks  may 
be  taken  only  dviring  the  regular  open 
season  for  ducks  and  they  must  be 
included  in  the  regular  duck-season 
daily  bag  and  possession  limits. 

Areas:  In  all  coastal  waters  and  all 
waters  of  rivers  and  streams  seaward 
from  the  first  upstream  bridge  in  Maine, 
New  Hampshire,  Massachusetts,  Rhode 
Island,  Connecticut,  and  New  York;  in 
any  waters  of  the  Atlantic  Ocean  and  in 
any  tidal  waters  of  any  bey  which  are 
separated  by  at  least  1  mile  of  open 
water  from  any  shore,  island,  and 
emergent  vegetation  in  New  Jersey, 
South  Carolina,  and  Georgia;  and  in  any 
waters  of  the  Atlantic  Oce^  and  in  any 
tidal  waters  of  any  bay  which  are 
separated  by  at  least  800  yards  of  open 
water  from  any  shore,  island,  and 
emergent  vegetation  in  Delaware, 
Maryland.  North  Carolina  and  Vir^ia; 
and  provided  that  any  such  areas  have 
been  described,  delineated,  and 


designated  as  special  sea  duck  hunting 
areas  under  the  hunting  regulations 
adopted  by  the  respective  States. 

September  Teal  Season 

Outside  Dates:  Between  September  1 
and  September  30,  an  open  season  on 
all  species  of  teal  may  be  selected  by 
Alabama.  Arkansas,  Colorado  (Cen^ 
Flyway  portion  only),  Illinois,  Indiana, 
Kansas.  Kentucky,  Louisiana, 

Mississippi,  Missouri.  New  Mexico 
(Central  Flyway  portion  only),  Ohio, 
Oklahoma,  Tennessee,  and  Texas  in 
areas  delineated  by  State  relations. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  to  exceed  9  consecutive 
days,  with  a  daily  bag  limit  of  4  teal. 

Shooting  Hours:  From  sunrise  to 
simset  daily. 

Special  September  Teal/Wood  Duck 
Seasons 

Florida:  An  experimental  5- 
consecutive-day  season  may  be  selected 
in  September.  The  daily  bag  limit  may 
not  exceed  4  teal  and  wood  ducks  in  the 
aggregate. 

Tennessee  and  Kentucky:  In  lieu  of  a 
special  September  teal  season,  an 
experimental  5-consecutive-day  season 
may  be  selected  in  September.  The  daily 
bag  limit  may  not  exceed  4  teal  and 
wood  ducks  in  the  aggregate,  of  which 
no  more  than  2  may  be  wood  ducks. 

Special  Early  Canada  Goose  Seasons 

Atlantic  Flyway 

Hunting  Seasons:  Experimental 
Canada  goose  seasons  may  be  selected 
by  Maryland,  Massachusetts,  New 
Jersey,  New  York,  North  Carolina, 
Pennsylvania,  and  Virginia.  Areas  open 
to  the  hunting  of  Canada  geese  must  be 
described,  delineated,  and  designated  as 
such  in  each  State’s  himting  relations. 

Outside  Dates:  Between  ^ptember  1 
and  September  10.  except  that  the 
closing  date  is  September  15  in 
Maryland,  Massachusetts,  New  Jersey, 
New  York,  Virginia  and  southeastern 
Pennsylvania,  and  September  30  in 
North  Carolina. 

Daily  bag  limits:  Not  to  exceed  5 
Canada  geese. 

Mississippi  Fly  way 

Hunting  Seasons:  Canada  goose 
seasons  of  up  to  10  consecutive  days 
may  be  selected  by  Indiana,  Michigan, 
Minnesota,  Missouri,  Ohio,  and 
Wisconsin.  The  seasons  in  the  following 
States  and  portions  of  States  are 
experimental:  Indiana;  Missouri;  Ohio; 
in  Michigan,  that  portion  of  the  Upper 
Peninsula  previously  open  to  the 
hunting  of  Canada  geese  in  early 
September  and  that  portion  of  the  Lower 
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Peninsula  including  Oceana.  Nefwaygo. 
Mecosta,  bsbella.  Midland,  and  Bay 
Counties  and  all  counties  north  tbe^h 
in  Minnesota,  the  Fergus  Falls/ 
Alexandria  and  Southwest  Canada 
Gooss  Zones.  Areas  open  to  the  hunting 
of  Canada  geese  must  be  described, 
delineated,  and  designated  as  sudi  in 
each  State’s  hunting  regulations. 

Outside  Dates:  Between  September  1 
and  September  10.  except  in  Missouri, 
where  die  outside  dates  are  October  1 
and  October  15.  and  Minnesota,  where 
the  cloaing  date  is  September  16. 

DadyBagIjmks:Noitoeauxed5 
Canada  geese. 

Pacific  Ffyway 

Wyoming  may  select  a  September 
season  on  Canada  geese  subject  to  the 
fbllowring  conditions; 

1.  The  season  must  be  concurrent 
with  the  September  portion  of  the 
sandhill  crane  season. 

2.  Hunting  will  be  by  State  permit 

3.  No  mme  than  150  permits,  in  total, 
may  be  issued. 

4.  Each  permittee  may  take  no  more 
than  2  Canada  geese  per  season. 

Utah  may  sel^  an  experimental 
special  season  on  Canada  geese  in  Cache 
County  subject  to  the  following 
conditions: 

1.  Not  to  exceed  4  days  dmipg 
September  1-15. 

2.  Hunting  will  be  by  State  pemdt. 

3.  Not  mote  than  200  permits  nmy  be 
issued. 

4.  Each  permittee  may  take  no  more 
than  2  Canada  geese  per  season. 

Oregon,  in  dm  Lower  Columbia  River 
Zone,  may  select  a  season  on  Canada 
geese  subject  to  the  foUosring 
conditions: 

1.  The  season  lengdi  is  12  da3r8  during 
September  1*12. 

2.  The  daily  bag  limit  is  3  Canada 
geese. 

Oregon,  in  the  Nordrwest  Zone,  may 
select  a  season  on  Canada  geese  subject 
to  the  following  conditions: 

1.  The  season  will  be  experimental. 

2.  The  season  length  is  12  days  during 
September  1-12. 

3.  Each  permittee  may  take  no  more 
than  2  Canada  geese  p«  day. 

Washington  may  select  a  season  on 
Canada  geese,  subject  to  the  foUowing 
conditions,  in  the  Lower  Columbia 
River  Zone: 

1.  The  season  length  is  12  days  during 
September  1-12. 

2.  The  daily  beg  limit  is  3  Canada 

Alaska 

Outside  Dates:  Between  September  1 
and  Tannery  26. 

Huntii^g  Seasons:  Alaska  may  select 
107  consecutivs  days  tor  wateitowl. 


sandhill  cranea,  and  common  snipe  in 
each  of  five  zones.  The  season  may  be 
split  without  penalty  in  the  Kodiak 
Zona  The  seasons  in  eadi  zone  must  be 
concurrent 

Closures:  The  season  is  closed  on 
Canada  geese  from  Unimak  Pass 
westwa^  in  the  Aleutian  Island  chain. 
The  hunting  season  is  closed  on 
Aleutian  Cwada  geese,  cackling  Canada 
geesa  emperor  geese,  spectacled  eiders, 
and  Steller’s  eid^. 

Daily  Bag  and  Possession  limits: 

Ducks — ^Except  as  noted,  a  basic  daily 
bag  limit  of  5  ei^  a  possession  limit  of 
15  ducka  Daily  beg  end  possesston 
limito  in  the  North  Zone  are  8  and  24. 
and  in  the  Gulf  Coast  Zone  they  are  6 
and  18.  respectively.  The  basic  limits 
may  include  no  more  than  2  pintails 
daify  and  6  in  possession,  and  2 
canvasbacks  daily  and  6  in  possession. 

In  addition  to  the  basic  limit,  there  is 
a  daily  bag  limit  of  15  and  a  possession 
limit  oi  30  scoter,  common  and  king 
eiders,  oldsquaw,  harlequin,  and 
common  and  red-breasted  mergansers, 
singly  or  in  the  aggregate  of  these 
spedes. 

Geese— A  basic  daily  bag  limit  of  6,  of 
whidi  not  more  than  4  may  be  greater 
white-fronted  or  Canada  geese,  singly  or 
in  the  aggregate  of  diece  spedes. 

Brant— A  daily  bag  limit  of  2. 

Common  snipe — A  daily  bag  limit  of 

8. 

Sandhill  cranes — A  daily  beg  limit  of 

3. 

Timdra  swans — ^An  open  seasons  for 
bmdra  swans  may  be  selected  subject  to 
the  foUowing  conditions: 

1.  No  more  &aB  300  permits  may  be  issued 
InGMU  22,  authorizing  eadi  pendttee  to 
take  1  tandra  swan  per  season. 

2.  No  more  than  500  permits  may  be  issued 
during  the  aiqierimental  season  in  GKfU  IS. 
No  mors  than  1  tundra  swan  may  be  taken 
per  permit 

3.  The  seasons  must  be  concurrent  with 
other  migratoiy  bird  seasons. 

4.  The  appropriate  State  agency  must  issue 
pennHs,  obtain  harvest  and  hunter- 
participation  data,  and  report  the  resuhsof 
this  hunt  to  the  Service  by  June  1  of  the 
foliowing  year. 

Hawaii 

Outside  Dates:  Between  Septeutoer  1 
and  January  15. 

Hunting  Seasons:  Not  more  than  60 
days  (70  under  the  alternative)  for 
mourning  doves. 

Bag  Uadis:  Not  to  exceed  IS  (12 
imder  the  ahemriive)  mourning  doves. 

Note:  Mourning  doves  may  be  taken 
in  Hawaii  in  accordance  wim  shooting 
hours  and  other  regtilatinns  sat  by  the 
Stele  of  Hawaii,  mid  subject  to  the 
applicable  provisions  of  50  <71t  part  20. 


Puerto  Rico 

Doves  and  Pigeons: 

Outside  Dates:  Between  Septenfoer  1 
and  January  IS. 

Hunting  Seasons:  Not  more  than  60 
da3^ 

Daily  Bag  and  Possession  Umits:  Not 
to  exceed  10  Zenaida,  mourning,  and 
white-winged  doves  and  scaly-naped 
pigeons  in  the  aggregate,  no  more  than 
5  of  which  may  be  scaly-naped  pigeons. 

Closed  Areas:  There  is  no  op«i  season 
on  doves  or  pigeons  in  the  following 
areas:  Municipality  of  Culebra, 

Desecheo  Island,  Mona  Island,  El  Verde 
Closure  Area,  and  Qdra  MunidpaUty 
and  adjacent  areas. 

Ducks,  Coots,  Moorhens,  Callinules,  and 
Snipe: 

Outside  Dates:  Between  October  1  and 
Janumy  31. 

Huntii^  Seasons:  Not  more  than  55 
days  may  be  selected  for  hunting  dxicks, 
common  moorhens,  and  common  snipe. 
The  season  may  be  split  into  two 
segments. 

Duc^s — ^Not  to  exceed  3. 

(Common  moorhens — Not  to  exceed  6. 

Common  snipe — Not  to  exceed  6. 

Closures:  The  season  is  closed  on  the 
nuldy  duck,  white-cheeked  pintail. 

West  Indian  whistling  duck,  fulvous 
whistling  duck,  and  masked  dud^ 
which  are  protected  by  the 
Commonwealth  of  Puerto  Rico.  The 
season  also  is  closed  on  the  purple 
gallinule,  American  coot,  and  Caribbean 
coot. 

Closed  Areas:  There  is  no  open  season 
on  ducks,  common  moorhens,  and 
common  snipe  in  the  Municipality  of 
Culebra  and  on  Desecheo  Island. 

Virgin  Islands 

Doves  and  Pigeons: 

Outside  Dates:  Between  September  1 
and  January  15. 

Hunting  Seasons:  Not  mme  than  60 
days  for  Anaida  doves. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  10  Zenaida  doves. 

Closed  Seasons;  No  open  season  is 
prescribed  for  ground  or  quail  doves,  or 
pigeons  in  the  Virgin  Islands. 

dosed  Areas:  Thme  is  no  open  season 
for  migratoiy  game  birds  oa  Ruth  Cay 
(just  south  of  St  Croix). 

Local  Nantes  for  Certain  Birds: 
Zenrida  dove,  idso  known  as  mountain 
dove;  bridled  quail-dove,  also  known  as 
Baih^  dove  or  partridge;  Common 
ground-dove.  nl%  known  as  stone  dove, 
tobacco  dove,  rola.  or  tortolita;  scaly- 
naped  pigeon,  also  known  as  red-necked 
or  scaled  pigeon. 
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Ducks: 

Outside  Dates:  Between  December  1 
and  January  31. 

Hunting  Seasons:  Not  more  than  55 
consecutive  days. 

Daily  Bag  Limits:  Not  to  exceed  3 
ducks. 

Closures:  The  season  is  closed  on  the 
ruddy  duck,  white-cheeked  pintail. 

West  Indian  whistling  duck,  fulvous 
whistling  duck,  and  masked  duck. 

Special  Falconry  Regulations 

Falconry  is  a  permitted  means  of 
taking  migratory  game  birds  in  any  State 
meeting  Federal  falconry  standards  in 
50  CFR  21.29(k).  These  States  may 
select  an  extended  season  for  taking 
migratory  game  birds  in  accordance 
with  the  following: 

Extended  Seasons:  For  all  hunting 
methods  combined,  the  combined 
length  of  the  extended  season,  regular 
season,  and  any  special  or  experimental 
seasons  shall  not  exceed  107  days  for 
any  species  or  group  of  species  in  a 
geographical  area.  Each  extended  season 
may  be  divided  into  a  maximum  of  3 
segments. 

Framework  Dates:  Seasons  must  fall 
between  September  1  and  March  10. 

Daily  Bag  and  Possession  Limits: 
Falconry  daily  bag  and  possession  limits 
for  all  permitted  migratory  game  birds 
shall  not  exceed  3  and  6  bi^s, 
respectively,  singly  or  in  the  aggregate, 
during  extended  fdconry  seasons,  any 
special  or  experimental  seasons,  and 
regular  hvmting  seasons'  in  all  States, 
including  those  that  do  not  select  an 
extended  falconry  season. 

Regular  Seasons:  General  hunting 
regulations,  including  seasons  and 
himting  hours,  apply  to  falconry  in  each 
State  listed  in  50  CFR  21.29(k).  Regular- 
season  bag  and  possession  limits  do  not 
apply  to  folconry.  The  falconry  bag  limit 
is  not  in  addition  to  gun  limits. 

Area,  Unit,  and  Zone  Descriptions 

Except  for  the  following  descriptions, 
the  Service  does  not  propose  any 
changes  to  those  zone,  area,  and  imit 
descriptions  published  in  the  August 
21, 1992,  Federal  Register  (at  57  FR 
38212).  Tlie  Service  will  publish 
descriptions  of  all  early-season  areas, 
units,  and  zones  in  the  early-season 
final  fiameworks. 

Central  Fly  way  portion  of  the 
following  States  consists  of: 

Colorado:  That  area  lying  east  of  the 
Continental  Divide. 

Montana:  That  area  lying  east  of  Hill, 
Chouteau,  Cascade,  Meagher,  and  Park 
Counties. 

New  Mexico:  That  area  lying  east  of 
the  Continental  Divide  but  outside  the 
Jicarilla  Apache  Indian  Reservation. 


Wyoming:  That  area  lying  east  of  the 
Continental  Divide. 

The  remaining  portions  of  these  States 
are  in  the  Pacific  Flyway. 

Mourning  and  White-winged  Doves 

Alabama 

South  Zone:  Baldwin,  Barbour, 

Coffee,  Covington.  Dale,  Escambia. 
Geneva,  Henry,  Houston,  and  Mobile 
Coimties. 

North  Zone:  Remainder  of  the  State. 

Florida 

Northwest  Zone:  The  coimties  of  Bay, 
Calhoim,  Escambia,  Franklin.  Gadsden, 
Gulf,  Holmes,  Jackson,  Liberty, 

Okaloosa,  Santa  Rosa,  Walton, 
Washington,  Leon  (except  that  portion 
north  of  U.S.  Highway  27  and  east  of 
State  Road  155),  Jefferson  (south  of  U.S. 
Highway  27,  west  of  State  Road  59  and 
north  of  U.S.  Highway  98),  and  Wakulla 
(except  that  portion  south  of  U.S. 
Highway  98  and  east  of  the  St.  Marks 
River). 

South  2^ne:  Remainder  of  State. 
Special  September  Goose  Seasons: 

Atlantic  Ryway 

Maryland 

Open  Area:  Counties  of  Garret, 
Allegany,  Washington,  Frederick, 
Carroll,  Harford,  ^timore,  Howard, 
Montgomery,  Prince  Georges,  Anne 
Arundel,  Cdvert,  Charles,  and  St. 
Mary’s. 

New  Jersey 

Open  Area:  That  portion  of  New 
Jersey  within  a  continuous  line  that 
runs  east  along  the  New  York  State 
boundary  line  to  the  Hudson  River;  then 
south  along  the  New  York  State 
boundary  to  its  intersection  with  Route 
440  at  Perth  Amboy;  then  west  on  Route 
440  to  its  intersection  with  the  Garden 
State  Parkway;  then  south  on  the 
Parkway  to  its  intersection  with.Route 
70;  then  west  on  Route  70  to  its 
intersection  with  Route  206;  then  south 
on  Route  206  to  its  intersection  with 
Route  54;  then  south  on  Route  54  to  its 
intersection  with  Route  40;  then  west  on 
.Route  40  to  its  intersection  with  the 
New  Jersey  Turnpike;  then  south  on  the 
Turnpike  to  the  Delaware  State 
boundary  line;  then  north  on  the 
Delaware  State  boundary  line  to  its 
intersection  with  the  Pennsylvania  State 
boundary;  then  north  on  the 
Pennsylvania  boundary  in  the  Delaware 
River  to  its  intersection  with  the  New 
York  State  boundary. 

New  York 

Northern  Area:  All  or  portions  of  St. 
Lawrence  County;  see  State  hunting 
regulations  for  area  descriptions. 

Western  Area:  Counties  of  Erie. 
Cattaraugus,  Chautauqua,  Niagara, 


Orleans,  and  Genesee,  and  portions  of 
Wyoming,  Livingston,  Allegany  and 
Steuben  Counties. 

Southeastern  Area:  All  of  Rockland. 
Westchester,  Orange,  Putnam,  Dutchess. 
Columbia,  and  Rensselaer  Counties,  and 
portions  of  Sullivan.  Delaware,  Ulstw, 
Greene,  Albany,  Schenectady,  Saratoga, 
Warren,  and  Washington  Counties. 

Pennsylvania 

Northwestern  Early-Season  Goose 
Area — Coimties  of  Butler,  Crawford, 

Erie,  and  Mercer. 

Southeastern  Early-Season  Goose 
Area — Counties  of  ^rks,  Bucks, 

Chester,  Delaware.  Lehig^,  and 
Montgomery. 

Virginia 

Open  Area:  Counties  of  Albemarle, 
Caroline,  Charles  Qty,  Culpeper, 

Fairfax,  Fauquier,  Fluvanna,  Goochland, 
Greene.  Hanover,  Henrico,  James  City, 
Loudoun,  Louisa.  Madison.  New  Kent, 
Orange,  Prince  William,  Rappaharmock. 
Spotsylvania,  Stafford,  and  York. 

Mississippi  Flyway 

Minnesota 

Twin  Cities  Metro  Zone:  All  of 
Hennepin  and  Ramsey  Counties. 

In  Anoka  County;  the  municipalities 
of  Andover.  Anoka,  Blaine,  Centerville, 
Circle  Pines,  Columbia  Heights.  Coon 
Rapids.  Fridley,  Hilltop,  Lexington, 

Lino  Lakes,  Ramsey,  and  Spring  Lake 
Park;  that  portion  of  Columbus 
Township  lying  south  of  County  State 
Aid  Highway  (CSAH)  18;  and  all  of  the 
municipality  of  Ham  Lake  except  that 
portion  described  as  follows: 

Begiiming  at  the  intersection  of  CSAH 
18  and  U.S.  Highway  65,  then  east  along 
CSAH  18  to  the  eastern  ^undary  of 
Ham  Lake,  north  along  the  eastern 
boundary  of  Ham  Lake  to  the  north 
boundary  of  Ham  Lake,  west  along  the 
north  boundary  of  Ham  Lake  to  U.S.  65, 
and  south  along  U.S.  65  to  the  point  of 
beginning. 

In  Carver  County;  the  municipalities 
of  Carver,  Chanhassen,  Chaska,  and 
Victoria;  the  Townships  of  Chaska  and 
Laketown;  and  those  portions  of  the 
municipalities  of  Cologne,  Mayer, 
Waconia,  and  Watertown  and  the 
Townships  of  Benton,  Dahlgren, 
Waconia,  and  Watertown  lying  north 
and  east  of  the  following  described  line: 

Begiiming  on  U.S.  212  at  the 
southwest  comer  of  the  municipality  of 
Chaska,  dien  west  along  U.S.  212  to 
State  Trunk  Highway  (STH)  284,  north 
along  STH  284  to  CSAH  10,  north  and 
west  along  CSAH  10  to  CSAH  30,  north 
and  west  dong  CSAH  30  to  STH  25, 
west  and  north  along  STH  25  to  CSAH 
10,  north  along  CSAH  10  to  the  Ccrver 
County  Line,  and  east  along  the  Carver 
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County  Line  to  the  Hennepin  County 
Line. 

In  Dakota  County;  the  municipalities 
of  Apple  Valley,  BuineviUe,  Ea|^. 
Fanningtoii.  Hastings,  Ineer  Grove 
Heights,  LalmviUe.  LiiydaK  Mond^ 
Mendola  Heights,  Roeemont,  South  St 
PsnL  Sunfish  Lake,  and  West  St  Paul; 
and  the  Township  of  Ninii^ar. 

In  Scott  County;  the  mumdpalities  of 
Jordan.  Prior  Lal^  Savage  and 
Shakopee;  and  the  Tovmriiips  of  Oedit 
River,  Jacl^n,  Louisville.  ^  Lawrence, 
Sand  Creek,  and  &>ring  Lrice. 

In  Washington  County;  the 
munidpaUtiM  of  Ahon,  Baypoit, 
Birchwood,  Cottage  Ckove,  Dellwood. 
Forest  Lake,  Hastings,  Hugo,  Lake  Elmo. 
Lakeland,  Lakeland  Shores,  Idandfall, 
MahtomedL  XIarine,  Newpmt,  Oakdale, 
Oak  Park  Heights.  Pine  Springs,  St 
Croix  Beach.  St  Mary’s  Point  ^  Paul 
Park.  Stillwater.  White  Bear  Lake. 
Willatnie,  end  Woodbury;  the 
Townships  of  Bsytotvn.  Denmark. 

Ckant,  Ckay  Cloud  Island,  May. 
Stillwater,  and  West  Lakeland;  that 
portion  of  Forest  Lake  Township  lying 
south  of  STH  97  and  CSAH  2;  and  those 
porticms  of  New  Scandia  Township 
tying  south  of  STH  97  and  a  line  due 
east  horn  the  intersection  of  STH  97  and 
STH  95  to  the  eastern  border  of  the 
State. 

Fergus  Fslls/Alexandria  Canada 
Goose  2^e— ^AU  or  portions  of  Becker, 
Clay.  Douglas.  Grant  Otter  Tait  Pope. 
Stevms,  Travers,  and  WiUdn  Counties. 

SouBiwest  Canada  Goose  Zone — ^AU 
of  Blue  Earth,  Cottonwood.  FarftMult 
Jackson.  Lincoln.  Lyon,  Lesueur,  Martin. 


Mdieod,  Murray.  Nicollet,  Nobles, 
Sibley,  Waseca,  and  Watonwan 
Countier,  that  portion  of  Brown  County 
south  of  State  IBg^way  14.  that  portion 
of  Meeker  County  south  of  State 
Highway  12,  and  that  portion  of 
Renville  County  east  of  State  Hi^way 
4. 

Ohio 

Northeast  Zone— Ashtabula, 

Cuyahoga.  Geauga.  Lake.  Lorain, 

Medina,  Portage,  Summit,  and  Trumbull 
Counties. 

Southerast  Zone — ^AUen.  Auglaize, 
Butler,  Champaign,  Clark.  Gleimont, 
Clinton,  Darl^  Dalaware.  Fairfield, 
Fayette,  Franklin.  Greene.  Hamilton. 
Hancock.  Hardin.  Licking.  Logan. 
Kfadiaon.  Marion,  M«cer.  Miami. 
Morow,  Montgomsiy.  Pr^la, 

Pickaway,  Putnum.  Rosa.  Shelby. 

Union,  and  Warren  Counties. 

Padfic  Flyway 

Oregon  - 

Lower  Coliimbia  River  Zone — ^Those 
portions  of  Clatsop,  Columbia,  and 
Multnomah  Counties  within  the 
following  boundary:  Begiiming  at 
Portland,  Oregon,  at  the  south  end  of  the 
Interstate  5  bridge;  south  on  1-5  to 
Highway  30;  west  on  Hi^way  30  to  the 
town  of  Svensen;  south  vom  Svensen  to 
Yoimgs  River  Falls;  due  west  from 
Youngs  River  Falls  to  the  Pacific  OcMn 
coastline;  north  along  the  coastline  to  a 
point  where  Clatsop  Spit  and  the  South 
Jetty  meet;  due  north  to  the  Qr^on* 
Washipgton  border,  east  and  south 
along  fire  C^egon-Washington  border  to 


the  1-5  bridge;  south  on  the  I-S  bridge  to 
the  point  of  beginning. 

Northwest  Oregon  Zone — ^AU  of 
Benton,  dackamas,  Clalsop,  Columbia. 
Lane,  Uncoln,  Lirm,  Marion,  Polk, 
Multnomah,  Tillamook,  Washingtam, 
and  Yamhill  Counties;  except  for  the 
Lower  Columbia  River  Zone. 

Washington 

Lower  Columbia  River  Zone— 
Beginning  at  the  Washington-Oregon 
border  on  the  I-S  bridge  near  Vancouver. 
Washington;  north  on  1-5  to  Kelso;  west 
on  Highway  4  from  Kelso  to  Highway 
401;  south  and  west  on  highway  401  to 
Highway  101  at  the  Astoria-Megler 
Bridge;  west  on  Hi^way  101  to  Gray  ■ 
Drive  in  the  Qty  of  Ilwaco;  west  on  Gray 
Drive  to  Canby  Road;  southwest  on 
Canby  Road  to  the  North  Jetty; 
southwest  on  the  North  Jetty  to  its  end; 
southeast  to  the  Washington-Oregon 
border,  upstream  along  the  Washington- 
Oregon  border  to  the  point  of  ori^n. 

Sandhill  Cranes: 

Central  Byway 

Texas 

Regular-Season  Qpen  Area— That 
portion  of  the  State  west  of  a  line  from 
the  lotemational  Toll  Bridge  at 
Brownsville  along  U..S.  77  to  Victoria; 
U.S.  87  to  Placedo;  Farm  Road  616  to 
Blessing;  State  35  to  Alvin;  State  6  to 
U.S.  290;  U.S.  290  to  Austin:  Interstate 
Higliway  35  to  the  Taxas-Oldahoma 
border. 

[FR  Doc  93-16661  Filed  7-12-03;  6:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Fee  Schedule  for  Commurticatione 

Usee 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  proposed  policy; 
request  for  public  comment. 

SUMMARY:  The  Forest  Service  proposes 
to  adwt  a  revised  fee  schedule  for 
annuli  rental  charges  for  certain 
commimications  uses  authorized  on 
National  Forest  System  lands.  This 
proposed  schedule  would  supplement 
fee  schedules  for  communications  uses 
adopted  by  Forest  Service  Regions  in 
1989  and  modified  in  1992.  The 
proposed  schedule  would  complete  the 
agency’s  efforts  to  establish  annual 
rental  fees  for  all  communications  uses 
in  Forest  Service  Regions  1-6  and  to 
establish  fees  that  reflect  fair  market 
value,  as  required  by  Title  V  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  Public  comment  is  invited. 
DATES:  Comments  must  be  received  in 
writing  by  October  12, 1993. 

ADDRESSES:  Send  written  comments  to 
the  Director,  Lands  Staff  (2720),  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washin^on,  DC  20090-6090. 

The  public  may  inspect  comments 
received  on  this  proposed  policy  in  the 
Office  of  the  Dir^or,  Lanas  Staff,  room 
4,  South,  Auditor’s  Building,  205  14th 
Street  SW.,  Washington,  DC.  Those 
wishing  to  inspect  comments  are 
encoiiraged  to  call  ahead  (202  205- 
1367)  to  facilitate  entry  into  the 
building. 

FOR  FURTT^R  INFORMATION  CONTACT: 

John  Anderson,  Lands  Staff,  Room  4, 
South,  (202)  205-1256. 

SUPPLEMENTARY  INFORMATION: 

Background  on  Communications  Site 
Fees 

Piirsuant  to  statutory  and  regulatory 
authority,  the  Forest  ^rvice  authorizes 
use  of  National  Forest  System  lands  for 
a  variety  of  public,  commercial,  and 
private  activities.  There  are  over  72,000 
authorizations  in  effect  on  these  Federal 
lands.  Included  in  this  total  are  about 
6,000  authorizations  for 
communications  uses,  generally  fovmd 
at  high  elevation  locations  and 
involving  the  construction  of  a  building 
and  tower  with  antennae  or  the 
placement  of  one  or  more  antennae 
placed  atop  a  building  owned  by 
another  permittee.  The  agency 
recognizes  13  types  of  commimications 
uses;  these  generally  correspond  to 
types  of  communications  licenses 
issued  by  the  Federal  Communications 


Commission,  and  are  grouped  into  3 
categories,  as  follows: 


Category  of  use 

Type  of  use 

A  Commercial: 

1.  Radto  broadcast 

2.  Television  broadcast 

3.  Broadcast  translator. 

4.  Cable  and  subscription 
televtsion. 

5.  lyiobile  radk>:  commer¬ 
cial  communications. 

6.  Cellular  telephone. 

B.  Industrial: 

1.  Common  carrier  micro- 
wave  relay. 

2.  Industrial  microwave 
relay. 

3.  Mobile  radio:  intemal 
communications. 

4.  Natural  resource/envi¬ 
ronmental  monitoring. 

5.  Passive  reflector. 

C.  Personal: 

1.  Amateur  radio. 

2.  Personal/private  “re¬ 
ceive  only." 

Since  1983,  the  Forest  Service  has 

sought  to  bring  annual  rental  fees  for 
communications  uses  authorized  to  use 
National  Forest  System  lands  to  fair 
market  value.  Section  504(g)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  states  “The  holder  of  a 
ri^t-of-way  shall  pay  annually  in 
advance  the  fair  market  value  thereof  as 
determined  by  the  Secretary  granting, 

issuing,  or  renewing  such  rig^t-of-way 
*  * 

Further,  the  Independent  Offices 
Appropriations  Act  of  1952  requires  the 
Fraeral  Government  to  receive  fees  for 
the  use  of  Federal  lands  and  authorizes 
heads  of  agencies  to  charge  fees  for 
services  or  benefits  provided  by  the 
agency  that  are  fair  and  based  on  fair 
market  value  and  cost  to  the 
Government.  Office  of  Management  and 
Budget  Qrcular  A-25  implements  and 
further  defines  the  1952  Act  and  directs 
agencies  to  establish  user  fees  based  on 
sound  business  management  practices. 

Until  1983,  Forest  ^rvice  for 
communications  uses  were  0.2  percent 
of  the  permittee’s  investment  plus  5 
percent  of  the  rental  fees  received  hy  a 
permittee  from  sub-tenants  of  the  same 
facility.  An  administrative  appeal 
decision  in  1983  concluded  t^t  this  fee 
formula  did  not  yield  fair  market  value. 
Consequently,  in  1985,  the  Forest 
Service,  by  notice  in  the  Federal 
Register  (50  FR  40574),  adopted 
national  policy  on  administration  of 
communications  sites,  including 
direction  to  its  field  officers  to  use 
current  market  data  to  determine  rental 
fees.  'These  fees  were  to  be  determined 
on  a  regional  basis  by  one  of  three 


methods:  Fee  schedules,  individual  site 
appraisals,  or  competitive  bids.  The 
Re^onal  Foresters  chose  to  use  fee 
schedules.  Surveys  of  lease  transactions 
in  the  private  market  were  completed  in 
1986.  Those  surveys  provided  the 
necessary  information  on  fair  market 
value  and  were  the  basis  for 
development  and  promulgation  of 
proposed  regional  fee  schedules.  Final 
schedules  were  adopted  by  the  Regional 
Foresters  through  publication  in  the 
Federal  Register  from  1987-1989.  These 
schedules  applied  to  communications 
sites  serving  mostly  rural  areas.  'The 
notices  explained  that  fees  for  sites 
serving  uioan  areas — Los  Angeles,  for 
example — ^would  be  determined  by  on¬ 
site  appraisals,  because  the  higher 
values  attached  to  these  sites  were  not 
typical  of  the  transactioss  forming  the 
basis  of  the  fee  schedules.  (See  54  FR 
35031,  August  23, 1989,  for  an  example 
of  these  regional  fee  schedules.) 

Because  the  agency’s  pre-1985  fee 
policy  for  communications  sites  had  no 
provision  for  updating  fees,  most 
permittees’  fees  had  remained 
unchanged  for  as  long  as  20  years. 
Consequently,  when  the  new  fees  were 
placed  in  effect,  these  permittees  faced 
significant  fee  increases.  This  led  to 
widespread  permittee  complaint  to  the 
agency  and  Ck)ngress.  In  response,  in  the 
fiscal  year  1990  appropriations  act  for 
the  agency.  Congress  adopted  an 
administrative  provision  preventing  the 
agency  from  raising  fees  ror  existing 
communications  uses  over  the  amount 
in  effect  on  January  1, 1989.  Congress 
also  directed  the  agency  to  review  the 
regional  fee  schedules,  giving  particular 
emphasis  on  how  the  s^edules  affected 
rural  communities  in  the  western  U.S., 
and  report  its  findings  to  the  House  and 
Senate  Appropriations  Committees. 

The  congressional  action  did  not 
prohibit  the  agency  from  establishing 
fees  at  fair  market  value  for 
communications  uses  occupying  new 
facilities  after  January  1, 1989.  Under 
existing  statutory  and  regulatory 
authority,  the  agency  has  preceded  to 
require  those  obtaining  permits  after 
January  1, 1989,  and  occupying  new 
facilities  to  pay  annual  rental  fees  based 
on  fair  market  value. 

To  provide  the  factual  basis  for  the 
congressionally  mandated  report, 
appraisers  of  the  Forest  Service  and 
Bureau  of  Land  Management  conducted 
intensive  appraisals  of  12  individual 
communications  uses  located 
throughout  the  western  U.S.  Over  100 
owners  or  lessees  of  private 
communications  sites  were  contacted  to 
gain  information  on  lease  fees  and 
terms.  The  report  submitted  to  the 
Appropriations  Committees  in  April 
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1991  reccHnmended  several  changes  to 
the  previously  adopted  regional 
schedules.  These  reconunendations 
were  incorporated  as  modifications  to 
the  1989  fee  schedules  through  regional 
notices  sent  to  communications  site 
permittees  in  1992. 

Congress,  however,  felt  that  the 
agency’s  fee  determination  process  was 
flawed  and  that  its  permittees  had  not 
had  a  sufficient  opportunity  to 
participate  in  the  analysis  and  report 
Consequently,  the  prohibition  on  fee 
increases  for  uses  authorized  prior  to 
1989  was  continued  and  was  extended 
to  include  communications  sites  on 
lands  administered  ^  the  Bureau  of 
Land  Management.  The  fiscal  year  1991 
appropriations  act  provision  did  allow 
both  agfflicies  to  increase  their  fees  for 
existing  uses  up  to  15  percent  over  those 
fees  in  effect  on  January  1. 1989. 

In  September  1991,  the  Forest  Service 
contracted  with  a  private,  independent 
appraiser  to  appraise  all 
communications  uses  at  12  National 
Fore^  mountain  top  sites  throughout 
the  western  U.S.  that  served  urban 
areas.  This  appraiser,  following  uniform 
appraisal  practices,  examined  private 
leases  cm  ^ds  similar  to  those 
administered  by  the  agency  and  serving 
luban  populations  in  Albuquerque, 
Tucson,  nagstaff,  Boise,  Missoula,  San 
Diego,  and  me  Los  Angeles  Basin.  The 
appraisals  were  completed  and  accepted 
by  the  agency  in  Mandi  1993. 

The  appraised  values  for  these  sites 
confirmed  the  influence  of  populaticm 
on  communications  site  rmital  value. 

For  example,  the  appraiser  concluded 
that  the  annual  value  for  television 
broadcast  transmitters  in  the  Los 
Angeles  area  was  $75,000,  while 
comparable  leases  on  sites  serving  low 
population  areas  in  the  Interior  West 
were  in  the  $5,000  ranra.  Rental  fees  for 
commercial  mobile  ra<uo  ranged  from  a 
high  of  $60,000  in  the  Los  Angeles 
Basin  to  a  low  of  $2,500  in  some  areas 
of  the  Interior  West. 

The  agency  notified  each  permittee 
occupying  one  of  the  12  sites  by 
registered  letter  of  the  appraisal  and 
invited  the  permittees  to  provide  any 
communications  site  lease  information 
and  any  concerns  about  the  agency’s 
fees  determninations  practices. 

2,000  letters  were  sent;  106  responses 
were  received.  Following  completion  of 
the  appraisal,  the  agmicy  scheduled 
public  meetings  at  die  12  locations  to 
allow  permittees  and  others  to  review 
the  results  «vith  the  appraiser. 
Permittees  raised  concern  over  the 
values  resulting  from  these  appraisals, 
many  of  whom  assumed  that  the  values 
translated  directly  to  rental  fees.  In  feet, 
the  apprahwd  values  constitute  advice 


to  Forest  Service  officials  charged  with 
the  responsibility  of  establishing  fees. 
These  officials  consider  a  wide  range  of 
fectors  affectii^  fair  maricet  value 
do  not  limit  a  decision  to  only 
appraisal  results. 

While  the  on-site  appraisals  were 
underway.  Congress,  through  the  fiscal 
year  1992  appropriations  act,  continued 
the  limitation  on  fee  increases  for  uses 
authorized  prior  to  1989.  In  this 
legislation.  Congress  also  directed  the 
Secretaries  of  Amculture  uid  of  the 
Interior  to  establish  an  advisory 
committee  comprised  of  representatives 
of  the  broadcast  industry  (radio  and 
television)  to  advise  the  Secretaries  of 
Agriculture  and  of  the  Interior  on 
appropriate  methods  of  determining  fees 
for  ramo  and  televisimi  broadcast  uses 
on  National  Forest  System  and  public 
lands. 

The  Radio  and  Television  Broadcast 
Use  Fee  Advisory  Committee  was 
established  on  June  18, 1992.  It 
submitted  its  report  to  the  Secretaries  on 
December  11, 1992.  The  11-member 
committees  recommended  the  use  of  fee 
schedules  over  individual  site 
appraisals  based  on  cost  efficiency  and 
ease  of  administration.  It  also  developed 
and  proposed  actiud  fee  schedules  for 
radio  and  television  broadcast  tises.  The 
committee  considered  fee  schedules 
prepared  by  the  agencies  and  developed 
nom  comparable  private  lease 
transactions,  including  appraisal 
information  from  the  12 
communications  sites  described  above. 
However,  the  committee  was  concerned 
that  these  fee  schedules  would  impose 
fees  on  broadcasters  that  wwe  too 
substantial.  It  elected  instead  to  adopt 
fee  schedules  developed  from 
information  obtained  from  several 
sources,  including  informal  surveys  by 
its  members.  The  committee  first 
developed  estimated  rental  fees  for 
television  broadcast  uses,  stratified  into 
population  categories  using  the 
oroadcast  industry’s  “Area  of  Dominant 
Influence’’  (ADI)  market  rankings. 
Estimated  fees  for  radio  broadcast  uses 
were  then  set  at  70  percent  of  the 
television  use  fee  and  stratified  by 
population  using  the  “Metro  Survey 
Area’’  (MSA)  population  market 
rankings  for  radio.  The  estimated  rental 
fees  for  both  television  and  radio  use 
were  then  reduced  by  30  percent,  an 
amount  identified  by  the  committee  as 
a  composite  adjustment  to  aocoimt  for 
such  fectors  as  public  service  by  the 

Eermittee,  differences  in  rights  granted 
y  private  and  public  leases,  and 
additional  costs  and  administrative 
burdens  imposed  by  the  requirements  of 
the  agencies.  In  recommen^g  this 
schedule,  the  committee  adoaowledged 


that  its  recommended  television  and 
radio  fee  schedules  did  not  represent 
fair  market  value. 

The  Advisory  Committee  made 
additional  recommendations  on 
implementation  of  the  fee  stdiedules  and 
administration  of  authorizations.  It 
suggested  that  permittees  who  sublease 
space  to  other  communications  fedlities 
would  pay  25  percent  of  their  gross 
rental  income  to  the  Government  in 
addition  to  the  annual  fee.  A  companion 
recommendation  would  require  the 
agencies  to  adopt  a  “footprint”  lease  in 
which  only  the  owners  of  the  building 
would  have  an  authorization  and  the 
tenants  would  not  be  issued 
authorizations  by  the  agencies  as  is  the 
current  practice.  It  recommended  that 
the  base  rental  fee  be  indexed  to  the 
(Consumer  Price  Index-Urban  (CPI-U) 
with  aimual  indexed  fee  increases  of  at 
least  3  percent  but  no  more  than  5 
percent.  Finally,  it  recommended  that 
fee  increases  of  more  than  $1,000  to 
individual  permittees  be  phased-in  over 
a  2  year  period  aikl  the  entire  fee 
schedule  be  re-evaluated  alter  a  period 
of  no  more  than  10  years. 

The  Acting  Secretary  of  Agriculture, 
in  transmitting  the  Advisory  Committee 
report  to  Congress,  endorsed  the 
coirunittee’s  recommendations  on  fee 
implementation  and  administration,  but 
rejected  the  proposed  fee  schedule  on 
the  basis  that  it  did  not  represent  feir 
market  value,  as  required  by  law.  The 
Acting  Secretary  p^sed  the  work  of  the 
committee  in  providing  insights  into  the 
characteristics  of  the  radio  and 
television  broadcasting  industry  but 
stated  that  the  committee-recommended 
fees  would  deprive  the  Govenunent  and 
taxpayers  of  legitimate  revenues 
totalling  millions  of  dollars  each  year. 

Proposed  Fee  Schedule 

In  response  to  the  Secretary’s  concern, 
as  well  as  to  address  the  need  to 
develop  fee  schedules  for  all  categories 
of  communications  uses,  the  Forest 
Service  and  the  Bureau  of  Land 
Management  continued  their  eflorts  to 
develop  market-based  fee  schedules. 

The  agencies  continued  to  assemble 
data  ^m  many  segments  of  the 
communications  industry,  resulting  in  a 
data  base  incorporating  over  1,500 
private  lease  transactions.  The  cellular 
telephone  industry,  which  had  not  been 
included  in  earlier  fee  schedules, 
provided  current  lease  information  that 
enabled  the  agencies  to  develop 
schedules  for  this  type  of  use.  The 
commercial  mobile  radio  segment  of  the 
communications  industry  also 
volunteered  substantial  private  lease 
information  from  certain  mariiiets. 
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Based  on  the  quantity  and  quality  of 
its  private  lease  infonnation,  and 
comizant  of  the  cost  efficiencies  and 
reduced  impacts  on  agency  staff 
obtained  by  using  fse  schraules  over  on¬ 
site  appraisals,  the  Forest  Service  has 
dedcM  to  use  fee  schedules  for  most 
conununications  uses.  Thus,  it  proposes 
to  abandon  its  earlier  policy  of  using  fee 
schedules  only  for  sites  sei^g  rural 
areas  and  using  on-site  appraisals  for 
sites  serving  uiban  areas. 

The  agency  believes  that  the  statutory 
requirement  for  fair  market  value  for  use 
of  communications  sites  on  Federal 
lands  can  be  obtained  from  an  analysis 
of  the  actions  of  private  property  owners 
that  are  operating  in  the  competitive 
maricetplaoe.  The  Forest  Series  and  the 
Bureau  of  Land  Management,  using 
information  gained  from  the  Advisory 
Committee,  hundreds  of  discussions 
with  industry  representatives  and 
private  lessors,  commercial 
communications  site  managers.  State 
and  local  government  representatives, 
appraisers  and  over  1,500  confirmed 
private  lease  transactions,  have 
developed  fee  schedules  for  the  4 
categories  of  communications  use  not 
previously  included  in  Forest  Service 
foe  schedules.  These  categories  are:  (1) 
FM  radio  broadcast,  (2)  television 
broadcast,  (3)  mobile  radio  commercial, 
and  (4)  cellular  telephone.  In  every  case, 
the  indicated  in  the  schedule  are 
within  the  range  indicated  by  the 
private  lease  transactions.  The  fee 
schedule  is  shown  in  Table  I  which  is 
set  out  at  the  end  of  this  notice. 

Explanation  of  Table  1 

The  proposed  foe  schedule  in  Table  1 
reflects  information  provided  by  the 
Advisory  Committee,  industry 
representatives,  lessees  and  lessors, 
appraisers.  State  and  local  agencies, 
commercial  site  managers,  and  over 
1,500  private  conununication  site 
transa^ons.  The  market  data  was 
separated  according  to  the  category  of 
communications  use.  Within  each 
category,  the  individual  transaction  was 
review^  to  identify  the  ground  rent 
portion  of  the  fees  (that  is,  the  amount 
of  the  foe  directly  attributable  to  use  of 
the  land,  excluding  amounts  for 
utilities,  roads  or  other  benefits 
provided  by  the  lessor). 

Industry  representatives  helped 
define  the  parameters  for  the  groupings 
within  each  schedule.  In  the  case  of 
television  broadcast,  the  Advisory 
Committee  reconunended  the  strata  be 
based  on  the  Area  of  Dominant 
Influence  (ADI),  a  market  ranking 
system  developed  by  the  Arbitron 
Company  that  ranks  210  television 
markets  in  the  U.S.  according  to  the 


number  of  television  households  they 
contain.  For  radio  broadcast,  the 
Advisory  Committee  suggested  the  use 
of  Arbitron  Company’s  Metro  Survey 
Area  ranking  of  261  U.S.  radio  markets. 
Areas  not  included  in  the  television  and 
radio  market  survey  listings  were 
included  in  the  lowest  fee  strata.  The 
agencies  found  that  about  50  percent  of 
the  U.S.  radio  markets  are  not  included 
in  the  Metro  Survey  Area  rankings.  For 
commercial  mobile  radio  use, 
population  (based  on  U.S.  Census 
reports)  was  used  to  define  the  size  of 
area  served  by  the  facility.  Cellular 
telephone  use  was  based  on  whether  the 
facility  was  located  within  or  outside  a 
Standard  Metropolitan  Statistical  Area, 
as  defined  by  the  U.S.  Department  of 
Commerce.  The  suggested  parameters 
for  each  of  the  4  uses  were  validated 
with  the  market  data  in  the  agency’s 
market  analysis  to  ensure  there  was  an 
appropriate  correlation. 

m  establishing  fees  for  each  strata,  the 
agencies  stayed  within  the  range  of 
private  lease  information.  Since  each 
strata  represented  a  substantial  market 
share,  fees  were  established  based  on 
the  lower  range  of  infonnation  found  in 
each  strata. 

Table  1  also  addresses  the  issue  of 
subtenants  in  lessees  communications 
facilities.  Again,  the  agencies  looked  to 
the  market  for  guidance.  In  the  case  of 
radio  and  television  broadcast  facilities, 
a  range  of  percentages  were  found, 
averaging  about  25  percent.  That 
numlMr  was  consistent  with  the 
Advisory  Committee’s  recommendation 
that  the  Government  collect  25  percent 
of  tenant  revenues.  This  is  believed 
consistent  with  the  practice  in  the 
private  market  and  is  proposed  to  be 
adopted  by  the  agencies. 

In  the  other  categories  of  use,  the 
agencies  were  also  guided  by  private 
market  practice.  For  example,  in  most 
markets,  the  rentals  for  commercial 
mobile  radio  facilities  are  a  flat  fee. 
However,  newer  private  leases  in  the 
largest  markets  indicate  an  increasing 
number  of  transactions  where  the  lessor 
shares  in  the  revenues  in  lieu  of  a  flat 
foe.  The  proposed  commercial  mobile 
radio  fee  schedule  reflects  this 
information. 

Addition^  Fee  Schedule 
Considerations 

The  Forest  Service  considered  several 
other  factors  associated  with  the 
adoption  of  a  fee  schedule  which  would 
be  incorporated  into  the  authorization  of 
a  commimications  site.  Such  factors 
include  those  revealed  in  the  market 
analysis  and  those  recommended  by  the 
Advisory  Committee.  Thus,  upon 
adoption  of  the  fee  schedule  the  agency 


also  proposes  to  adopt  the  following 
terms  and  conditions  as  part  of  the 
permit  for  communications  site  uses: 

1.  Annual  Indexing 

The  rental  fees  shown  in  Table  1 
would  be  subject  to  an  annual  index  to 
ensure  the  fee  is  kept  current  with  fair 
market  value.  The  agency  has  fo\md  that 
use  of  an  index  is  common  practice  in 
the  private  lease  market.  Accordingly,  it 
proposes  to  use  the  U.S.  Department  of 
Labor,  Bureau  of  Labor  Statistics’ 
Consumer  Price  Index  for  All  Urban 
Consumers  (CPI-U)  as  an  annual  index 
for  communications  site  fees.  To  yield  a 
CPI-U  multiplier  that  would  be  iised  to 
annually  update  the  communications 
site  fee  schedule,  the  CPI-U  for  July  of 
the  current  year  would  be  divided  by 
the  CPI-4J  for  July  of  the  previous  year. 

2.  Footprint  Lease 

The  fee  schedule  indicates  that  a 
permittee  owning  a  commimications 
facility  whose  authorizations  allows  the 
leasing  of  space  in  that  facility  to  other 
communications  facilities  would  be 
required  to  pay  25  percent  of  the  gross 
rental  receipts  to  the  Government  in 
addition  to  the  annual  rental  fee.  If 
implemented,  the  agency  would  no 
longer  require  separate  authorizations 
for  tenants  in  a  permittee-owned 
building.  Instead,  the  agency  would 
issue  a  "footprint  lease’’  to  the  building 
owner  who  would  be  designated  as  a 
"facility  manager.’’  Use  of  the  footprint 
lease  would  improve  the  efficiency  of 
the  agency’s  administration  of  these 
multi-user  facilities  and  result  in 
considerable  cost-savings.  Further,  this 
practice  is  commonly  found  in  leases  on 
private  communications  sites. 

Holders  of  these  leases  would  be 
required  to  submit  a  certified  list  to  the 
agency  identifying  tenants,  fees 
received,  and  gross  revenue.  The  lease 
would  contain  a  “best  efforts’’  clause 
assuring  that  rents  are  market-based  and 
correctly  reported  to  the  agency.  ’This 
would  be  necessary  to  ensure  that  there 
is  no  attempt  at  avoiding  the  proper  fair 
market  value  fee. 

3.  Fee  Schedule  Phase-In 
The  agency  recognizes  that 

implementation  of  the  proposed  fee 
schedule  could  significantly  raise  fees 
for  some  permittees.  Thus,  it  proposes 
to  phase-in  the  fee  schedule  as  follows: 
If  the  fee  increase  is  $1,000  or  more,  the 
fee  would  be  phased-in  over  a  5  year 
period  at  $1,000  per  year  or  20  percent 
of  the  total  increase  per  year,  whichever 
is  greater.  The  full  fee,  as  indicated  in 
the  fee  schedule,  plus  additional  annual 
amounts  through  indexing,  would  be 
reached  in  the  fifth  year.  For  example. 
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for  a  current  fee  of  $1,000  that  increases 
to  a  new  fee  of  $5,000,  the  first  year  fee 
would  be  $2,000,  the  second  year  would 
be  $3,000,  continuing  until  the  new  fee 
plus  annual  indexing  is  in  place.  For  a 
current  fee  of  $1,000  that  increases  to 
$11,000,  the  first  year  fee  would  be 
$3,000  ($1,000  plus  20  percent  of 
$10,000),  the  second  year  fee  would  be 
$5,000,  the  third  year  fee  $7,000,  the 
fourth  year  fee  $9,000,  and  the  fifth  year 
fee  $11,000,  plus  annual  indexing. 

The  phase-in  of  the  fee  schedule  is 
being  proposed  as  a  sound  business 
management  practice.  The  agency 
recognizes  that  the  phase-in  will  result 
in  reduced  receipts  to  the  Treasury  in 
the  initial  years  of  the  revised  fee 
schedule  implementation.  However,  the 
agency  believes  that  the  magnitude  of 
some  fee  increases  under  the  proposed 
fee  schedule,  due  in  part  to  the  length 
of  time  the  fee  schedule  has  been  under 
development  and  debate,  and  to  its 
decision  to  change  the  method  of 
determining  fair  market  value  to  obtain 
more  accurate  fees,  could  impose  an 
economic  burden  on  some  permittees 
with  an  associated  risk  of  adverse 
impact  on  their  business.  The  phase-in 
is  proposed  to  minimize  that  risk. 

4.  Reevaluation  of  the  Fee  Schedule 

The  agency  proposes  to  reevaluate  the 
fee  schedule  in  ten  years  or  less  to 
ensure  communications  site  fees  remain 
at  fair  market  value.  Thus,  each 
permittee’s  annual  rental  fee  established 
as  a  result  of  this  schedule  would  be 
reviewed. 

Fee  Schedule  Implementation 

Adoption  of  this  fee  schedule  and 
associated  policies  will  require  Forest 
Service  Region’s  1  through  6,  generally 
encompassing  National  Forest  System 
land  west  of  the  one-hundredth 
meridian,  to  modify  their  existing  fee 
schedules  to  incorporate  Table  1.  Upon 
adoption  of  a  final  fee  schedule,  the 
agency  will  direct  the  Regional  Foresters 
to  make  appropriate  revisions  to  those 
schedules  and  to  give  notice  of  those 
changes  in  the  Federal  Register.  The 
agency  anticipates  adoption  and 
implementation  of  a  final  fee  schedule 
for  the  4  communications  uses 
described  in  this  notice  by  January  1, 
1994. 

Since  the  private  market  analysis 
completed  by  the  Forest  Service  and  the 
Bureau  of  Land  Management  focused 
primarily  on  communications  uses  in 
the  western  States,  this  proposed  fee 
schedule  is  not  intended  to  guide  fees 
in  Regions  8  and  9.  encompassing  the  33 
eastern  States.  Instead,  the  Forest 
Service  will  validate  the  fee  schedule’s 
applicability  to  communications  sites  in 


those  States,  collect  additional  market 
data  as  necessary,  and  make  any 
necessary  supplements  to  the  Table  1 
fee  schedule  to  incorporate 
communications  sites  in  the  eastern 
U.S.  The  agency  expects  to  implement 
the  fee  schedule  in  the  eastern  States  by 
January  1, 1995.  ^ 

Summary 

The  Forest  Service  is  proposing  the 
fee  schedule  in  Table  1  as  a  supplement 
to  the  existing  6  western  regional  fee 
schedules  adopted  in  1989  and 
modified  in  1992.  'The  agency  believes 
that  the  proposed  fee  schedule  meets 
the  statutory  and  regulatory 
requirements  to  obtain  fair  market  value 
fees  horn  authorized  commercial  and 
private  communications  uses  on 
National  Forest  System  lands  and  that 
its  adoption  would  be  in  the  public 
interest. 

The  agency’s  regional  offices  would 
make  appropriate  modifications  to 
existing  fee  schedules  adopted  in  1989, 
which  are  incorporated  as  regional 
supplements  to  title  2700,  Special  Uses 
Management  of  the  Forest  Service 
Manual.  If  this  fee  schedule  is  adopted, 
it  would  place  most  communications 
uses  on  National  Forest  System  lands  in 
Regions  1  through  6  under  a  fee 
schedule.  The  fee  schedule  would  be 
validated  for  use  in  Regions  8  and  9  in 
the  coming  year  and  necessary 
modifications  to  accommodate 
communications  sites  in  the  eastern 
U.S.  would  be  made.  Exceptions  to  use 
of  the  fee  schedule  would  be  allowed  in 
certain  situations.  For  example,  a  bid 
procedure  may  be  used  where  a 
commimications  site  is  the  focus  of 
competition  between  like  facilities.  Sites 
with  truly  unique  characteristics,  such 
as  the  Aspen-Vail  area  of  Colorado,  also 
may  reouire  use  of  on-site  appraisals. 

It  is  tne  agency’s  intention  that  its  fee 
schedule  be  fully  consistent  with  that  of 
the  Bureau  of  Land  Management.  The 
Forest  Service  imderstands  that  the 
Bureau  plans  to  adopt  fee  schedules  for 
all  commimications  uses  applicable  to 
lands  under  its  jurisdiction  and  will 
incorporate  the  fee  schedules  into  its 
overall  commimications  site  fee  policy 
in  a  separate  Federal  Register  notice. 

Comments  received  on  this  proposed 
policy  will  be  considered  in  the 
adoption  of  the  final  policy,  notice  of 
which  will  be  published  in  the  Federal 
Register. 

Environmental  Impact 

This  proposed  policy  would  establish 
a  fee  schedule  to  guide  the 
administrative  process  of  calculating 
annual  fees  to  charged  holders  of 
authorizations  for  communications  uses 


on  National  Forest  System  lands.  'The 
schedule  would  apply  to  Forest  Service 
Regions  1  through  6  and  would  be 
incorporated  into  existing  regional  fee 
schedules  for  communications  uses. 
Upon  adoption  of  a  final  fee  schedule, 
individual  authorization  holders  would 
be  notified  of  the  changes  in  their 
annual  fees. 

Section  31.1b  of  Forest  Service 
Handbook  1909.15  (57  FR  43180); 
September  18. 1992)  excludes  firom 
documentation  in  an  environmental 
assessment  or  impact  statement  "rules, 
regulations,  or  policies  to  establish 
Service-wide  administrative  procedures, 
program  processes  or  instructions.’’  The 
agency’s  preliminary  assessment  is  that 
this  policy  falls  within  this  category  of 
actions  and  that  no  extraordinary 
circumstances  exist  which  would 
require  preparation  of  an  environmental 
assessment  or  environmental  impact 
statement.  A  final  determination  will  be 
made  upon  adoption  of  the  final  policy. 

Controlling  Paperwork  Burdens  on  the 
Public 

This  policy  will  not  result  in 
additional  paperwork  not  already 
required  by  law  or  not  already  approved 
for  use.  Therefore,  the  review  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507)  and  implementing 
regulations  at  5  CFR  part  1320  do  not 
apply. 

Regulatory  Impact 

This  proposed  policy  has  been 
reviewed  under  USDA  procediues  and 
Executive  Order  12291  on  Federal 
Regulations.  It  has  been  determined  that 
this  is  not  a  major  rule.  The  rule  will  not 
have  an  effect  of  $100  million  or  more 
on  the  economy,  substantially  increase 
prices  or  costs  for  consumers,  industry, 
or  State  or  local  governments,  nor 
adversely  afiect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete  in 
foreign  markets.  In  short,  little  or  no 
effect  on  the  National  economy  will 
result  fi'om  this  rule. 

This  action  will  bring  annual  rental 
fees  charged  holders  of  authorizations 
for  communications  sites  on  National 
Forest  System  lands,  which  have  been 
held  to  an  artificially  low  amount  for 
many  years,  to  fair  market  value  as 
required  by  statute  and  administrative 
direction. 

The  fees  which  would  be  placed  in 
effect  by  this  proposed  policy  would 
remove  the  special  benefit  of  low  rental 
charges  enjoyed  by  communications  site 
authorization  holders  on  the  Federal 
land  over  those  who  lease  land  from 
private  landowners.  The  increased 
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revenues  resulting  from  this  fee 
schedule  will  result  in  increased 
payments  to  States  and  counties  in 
which  the  National  Forest  System  lands 
containing  the  authorized  facilities  are 
located  under  current  statutory 
authorities  (16  U.S.C  500). 

Moreover,  this  policy  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.), 
and  it  has  been  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
policy  and  fee  schedule  is  limited  to 
that  segment  of  the  communications 
industry  operating  on  National  Forest 


System  lands.  There  are  approximately 
6,000  commimications  site  permits  in 
effect  on  these  Federal  lands.  Available 
records  do  not  indicate  the  number  of 
such  permits  held  by  small  entities. 
Further,  the  statutory  and 
administrative  requirements  to  obtain 
fair  market  value  for  authorized  uses  of 
National  Foi^t  System  lands  do  not 
provide  a  basis  for  charging  lower  fees 
to  small  entities.  The  phase-in  of  annual 
fees  proposed  in  this  notice  udll  allow 
small  entities  to  adjust  the  new  fees  over 
a  period  of  time  and  thus  minimize  the 
risk  of  adverse  impact  on  some 


businesses  because  of  the  magnitude  of 
the  increase  in  some  fees. 

In  order  to  provide  adequate  time  for 
public  review  and  comment  and 
consideration  of  those  comments  in  the 
adoption  of  a  final  fee  policy  and 
schedule  prior  to  the  next  annual  fee 
filing,  there  was  not  sufficient  time  to 
permit  review  and  clearance  under  E.O. 
12291  and  Federal  regulations.  The  final 
policy  will  be  submitted  for  review 
under  E.0. 12291. 

Dated:  July  1, 1993. 

George  M.  Leonard, 

Associate  Chief. 
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New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 


A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  “List  ol 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  througi 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 
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Stock  Number  069-000-00029-1 
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The  Federal 
Register: 

What  It  Is 
and 

How  to  Use  It 

A  Guide  for  die  User  of  the  Federal  Register- 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 
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Charge  your  order. 

It’s  Easy! 

To  fax  your  orders  (202)-512-2250 
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FEDERAL  REGISTER  SUBSCRIBERS: 
IMPORTANT  INFORMATION 
ABOUT  YOUR  SUBSCRIPTION 


After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE — ^Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE — ^With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — ^you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 
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212  MAIN  ST 

FORESTVILLE  MD  20747 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
f=ederal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 

The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 

$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 

$19.00  per  year. 

A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Flegister  page  numbers  with  the  date  of  publication 
in  the  Federal  Register. 
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Charge  your  order. 

It’s  easy! 


□  ^r  7  ■  ^  Charge  orders  may  be  telephoned  lo  the  OPO  order 

^  desk  at  (202)  7S}-3238  from  8:00  a  m  «>  4:00  pim. 

JL  please  send  me  the  following  indicated  subscriptions:  Monday^nday  (except  holidays) 

CH  LSA  •List  of  CFR  Sections  Affected-one  year  as  issued-$21.00  (LCS) 

n  Federal  Register  Index -one  year  as  issued -$19.00  (FRSU) 
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International  customers  please  add  25%. 
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The  authentic  text  behind  the  news 


•  •  • 


The  Weekly 
Compilation  of 

Presidential 

Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  annouTKements.  It  contains  the 
full  text  of  the  President’s  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person¬ 
nel  appointments  artd  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  durirtg  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  annourK:ements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 
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eastern  time.  Monday- Friday  (except  holidays) 


9  please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 
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$96.00  First  Class 
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$58.00  Regular  Mail 
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